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CASES 


ARGUED  AND  DETERMINED 


IN  THB 


iH^tttto  of  iS^ommon  Vlcao 


AND 


IBx^tt^ntv  iH^tamlier. 


IN  HILARY  TERM, 


IN  THE  FIFTH  AND  SIXTH  YEARS  OF  THE  REIGN  OF  GEORGE  IV. 


BEFORE  THE  TWELVE  JUDGES. 


The  Kino  r.  Henry  Fauntleroy. 


1824^ 
Nov.  ^bih. 


J  HE  prisoner  (a  partner  in  the  banking  house  of  Messrs.     ^  p^^^,  ^f^^^ 
Marshy  Sibbald,  Sf  Co. )  was  tried  and  convicted  before  Mr.  ^^mey  under 

seal  for  trans- 
Justice  Park  and  Mr.  Baron  Garrow,  at  the  last  Old  Bai-  ferring  govem- 

2ry  Sessions,  for  forging  and  uttering  a  deed  to  transfer  3i«S;*and*the* 
stock.     The   indictment  contained  eleven   counts,   each  ""«""» of "wch 

an  lactrument, 

count  setting  out  the  instrument  fbrged  (a).  The  first  count  knowing  it  to 

be  forged,  is  a 
capital  offence,  under  the  statute  2  Geo.  2,  c.  25, 1. 1. 


(a)  Of  wfaich  the  followingf  is  a 
copy: — "  Know  all  men  by  these 
presents,  that  I,  Frances  Young, 
of  Ckirkester,  spinster,  do  make, 
constitute  and  appoint  William 
Marsh,  Sir  James  Siblmld,  Baro- 
net, Josisu  Henry  Stracetf,  Henry 
Fmunileray,  and  George  Edward 
Grakam,    all    of    Hemers-^ireat, 

TOL.  X.  B 


bankers,  my  true  and  lawful  at- 
tornies,  jointly,  and  each  of  them 
separately,  for  me,  and  in  my 
name,  and  on  my  behalf,  to  accept 
all  such  transfers  as  are,  or  may 
hereafter  be  made  unto  me  of  any 
interest  or  share  in  the  capital  or 
joint  stock  of  3  per  cent,  annuities, 
created  by  an  act  of  Parliament 


CASES  IN  HILARY  TERM, 


1824.         was  founded  on  the  statutes  2  Qeo.  2,  c.  25,  s.  1  {a),  and 


The  King 
Fauntlerot. 


of  the  25th  year  of  the  reign  of 
his  majesty  King  George  2,  enti- 
tled, "An  act  for  converting 
the  several  Annuities  therein 
mentioned,  into  several  Joint 
Stocks  of  Annuities,  transferable 
at  the  Bank  of  England,  to  be 
charged  on  the  Sinking  Fund/'  &c. 
and  by  several  subsequent  acts: 
also,  to  receive  and  give  receipts 
for  all  dividends  due  and  payable 
for  the  same  for  the  time  being; 
likewise,  to  sell,  assign,  and  trans- 
fer, all  or  any  part  of  5000/.  being 
part  of  my  siud  stock  or  annuities ; 
to  receive  the  consideration  mo- 
ney, and  give  a  receipt  or  receipts 
for  the  same,  and  to  do  all  lawful 
acts  requisite  for  effecting  the  pre- 
mises; hereby  ratifying  and  con- 
firming all  that  my  said  attomies, 
or  either  of  them,  shall  do  there- 
in, by  virtue  hereof: — And,  in  case 
of  my  death,  this  letter  of  attor- 
ney, as  to  all  matters  and  things 
which  after  my  decease  shall  be 
done  by  my  sud  attomies,  or  ei- 
ther of  them,  by  virtue  of,  or  un- 
der colour,  or  in  pursuance  there- 
of, shall,  so  far  as  the  Crovemor 
and  Company  of  the  Bank  of 
England  are  interested  or  con- 
cerned, be  as  binding  on  my  exe- 
cutors and  administrators,  as  the 
same  would  have  been  upon  me  if 
living,  unless  notice  in  writing  of 
my  death  shall  have  been  previ- 
ously given  to  the  scdd  Governor 
and  Company  by  my  executors  or 
administrators,  or  by  some  person 
m  persons  interested  in  the  pro- 
party  to  which  thlB  letter  of  attor- 


ney refers :  And  unless  such  no- 
tice be  given,  I  hereby  promise 
and  engage,  and  bind  myself,  my 
executors,  or  administrators,  to  and 
Wth  the  said  Governor  and  Com- 
pany  of  thfe  Bank  of  EngUndf  that 
they,  my  said  executors,  or  ad- 
ministrators shall  and  do  allow, 
ratify  and  confirm,  as  good,  va- 
lid and  e^ectual,  against  them, 
and  against  my  estate,  whatsoever 
shall  or  may  be  done  by  my  said 
attomies,  or  either  of  them,  after 
my  decease,  so  far  as  the  stud  Go- 
vernor and  Company  of  the  Bank  of 
England  shall  or  may  be,  in  any 
way  or  manner,  interested  therein. 
In  witness  whereof,  I  have  hereun- 
to set  my  hand  and  seal,  the  3l8t 
May,  1815. 

Frances  Young,  (L.  S.) 

Signed,  maltd»  and  dtH"\  Clerlu   to  Manh» 
vererfinthepreMQceof  V.    Sibbald,   ^    Co,, 
John  Watton,  t     banken, 
JaiMfflVwNfJ     §treet. 


(a)  By  which  it  is  enacted, ''  that 
if  any  person  shall  falsely  make, 
forge,  or  counterfeit,  or  cause  or 
procure  to  be  falsely  made,  forged, 
or  counterfeited,  or  willingly  act 
or  asrist  in  the  false  making,  forg* 
ing,  or  counterfdting,  any  deed, 
will,  testament,  bond,  writing  ob- 
ligatory, bill  of  exchange,  promis- 
sory note  for  payment  of  mo- 
ney, indorsement  or  assignment 
of  any  bill  of  exchange,  or  pro- 
missory note  for  payment  of  mo- 
ney, or  any  acquittance  or  receipt, 
either  for  money  or  goods,  with 
intention  to  defraud  any  penon 
whatsoever,  or  shaU  utter  or  pub- 
Ibh  as  true,  any  false,  forged. 


IN  THE  FIFTH  AND  SIXTH  YEARS  OF  GEO.  IV. 


8 


SI  Geo.  2jC.S2,  s.  78  (a),  and  charged  the  prisoner  with        1^84^ 
forging  a  certain  deed.     The  second  count  upon  the  same       The  Kino 
statutes  charged  him  with  uttering  and  publishing  as  true    fauntlbrot. 
a  certain  false,  forged  and  counterfeited  deed,  knowing  it 
to  be  false,  forged  and  counterfeited.     The  third  count 
was  firamed  on  Uie  statute  45  Geo.  3,  c.  89,  s.  2  (b),  and 
charged  the  prisoner  with  disposing  of  and  putting  away 
a  certain  false,  forged  and  counterfeited  deed,  knowing  the 
same  to  be  forged.     These  three  counts  charged  the  of-> 
fience  to  have  been  committed  with  intent  to  defraud  the 


or  coonterfdted  deed,  wiU,  testa- 
menty  bond,  writing  obligato- 
ry, bill  of  exckange,  promissory 
note  for  payment  of  money,  in- 
donement  or  assignment  of  any 
bill  of  exchange  or  promissory 
note  for  payment  of  money,  a€* 
qnittanee  or  receipt,  either  for  mo- 
ney or  goods,  with  intention  to  de- 
firaad  any  ptnon,  knowing  the 
same  to  be  false,  forged,  or  coun- 
terfeited, then  every  such  person, 
bong  thereof  lawfully  convicted, 
accor^g  to  the  due  course  of 
law,  shaU  bo  deemed  guilty  of  fe- 
lony, and  iufier  death  as  a  felon, 
without  boiefit  of  clergy.** 

(«)  Winch,  after  recidng  that 
doubts  ought  arise  whether  the 
pniushment  inflicted  by  the  2  Geo, 
2,  c25,  extended  to  the  commis- 
sion of  the  like  forgeries  with  an 
intention  to  defraud  a  corporation, 
enacted,  ''that  a  person  forging  or 
pttbltthing  any  deed,  will,  obliga- 
tion, acquittance,  &e.  &c^  with  in- 
tent to  defraud  any  corporation, 
ihould  be  deemed  guilty  of  felony, 
without  benefit  of  clergy.'* 

(^)  By  which  it  is  enacted*  "  that 
if  any  penon  shall,  after  the  pass- 


ing of  that  act,  forge,  counterfeit, 
or  alter  any  bank  note,  bank  bill 
of  exchange,  dividend  warrant, 
or  any  bond  or  obligation  under 
the  common  seal  of  the  Governor 
and  Company  of  the  Bank  of  Eny- 
land,  or  any  indorsement  thereon, 
or  shall  offer  or  dispose  of  or  put 
away  any  such  forged,  counterfeit, 
or  altered  note,  bill,  dividend  war- 
rant, bond  or  obligation,  or  the 
indorsement  thereon,  or  demand 
the  money  therein  contained,  or 
pretended  to  be  due  thereon,  or 
any  part  thereof,  of  the  sud 
Company,  or  any  their  officers  or 
servants,  knowing  such  note,  bill, 
dividend  warrant,  bond,  or  obli- 
gation, or  the  indorsement  there- 
on, to  be  forged,  counterfeited,  or 
altered,  with  intent  to  defraud  the 
said  Governor  and  Company,  or 
their  successors,  or  any  other  per- 
son or  persons,  body  or  bodies  po- 
litick or  corporate  whatsoever, 
every  person  or  persons  so  offend- 
ing, and  being  thereof  convicted  in 
due  form  of  law,  shall  be  deemed 
gmlty  of  felony,  and  shall  suffer 
death  as  a  felon,  without  benefit  of 
clergy," 
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Grovernor  and  Company  of  the  Bank  of  England.  The 
fourth,  fifth  and  sixth  counts  were  similar  to  the  first, 
second  and  third,  with  the  exception  of  charging  the 
prisoner  with  intent  to  defraud  one  Frances  Youngs 
(the  person  whose  name  had  been  forged)«  The  se- 
venth, eighth  and  ninth  counts  were  also  similar  to  the 
first,  second  and  third,  the  ofience  being  laid  with  in- 
tent to  defraud  one  Charles  Flower,  (the  person  to  whom 
the  stock  had  been  sold  by  the  prisoner  under  colour 
of  the  forged  power  of  attorney).  The  tenth  and  eleventh 
counts,  which  were  nearly  similar,  were  framed  on  the 
statutes  8  Geo.  1,  c.  22,  s.  1,  and  31  Geo.  2,  c.  22,  s. 
77  (a),  for  forging  and  counterfeiting  a  certain  letter  of 


<«)  The  latter  of  which,  after  re- 
citiDg  thatdoubte  might  arise,  whe- 
ther the  punishmeDt  inflicted  by 
the  8  Geo,  1,  c.  22,  extended  to  the 
commission  of  forgery  and  offences 
in  relation  to  such  capital  stocks 
and  funds  as  had  been  established 
by  the  authority  of  Parliament 
since  the  passing  of  that  act^enact- 
edy"  that  if  any  person  should  forge 
or  counterfeit,  or  procure  to  be 
forged  or  counterfeited,  or  know- 
mgly  and  wilfully  act  or  assist  in 
the  forging  or  counterfeiting  any 
letter  of  attorney,  or  other  autho- 
rity or  instrument,  to  transfer,  as- 
sign, sell,  or  convey  any  share  or 
shares,  or  any  part  of  any  share  or 
shares,  of  or  in  any  capital  stock 
or  funds  of  any  body  or  bodies  po- 
litick or  corporate  estalilished,  or 
which  shall  be  established,  by  any 
act  or  acts  of  Parliament;  or  to 
receive  any  dividend  or  dividends 
attending  any  share  or  shares,  or 
any  pari  of  any  share  or  shares,  of, 
or  Id,  any  such  capital  stock  or 
fmids  M  aforesaid;  or  to  receive 
any  aannity  or  aundtiei,  in  respect 


whereof  any  proprietor  or  propri- 
etors have  or  shall  have  any  trans- 
ferable share  or  shares  of  or  in  any 
capital  stock  or  stocks  which  now 
are,  or  hereafter  shall  be  establish- 
ed by  any  act  or  acts  of  Parliament, 
in  proportion  to  their  respective 
annuities ;  or  shall  forge  or  coun- 
terfeit, or  procure  to  be  forged 
or  counterfeited,  or  knowingly  and 
wUfuUy  act  or  assist  in  the  forging 
or  counterfdting  any  the  name  or 
names  of  any  of  the  proprietors  of 
any  such  share  or  shares  in  stock, 
or  of  any  the  persons  entitled  to 
any  such  annuity  or  annuities,  di- 
vidend or  dividends,  as  aforesiud, 
in  or  to  any  such  pretended  letter 
of  attorney,  instrument,  or  autho- 
rity; or  shall  knowingly  or  fraudu- 
lently demand,  or  endeavour  to 
have,  any  such  share  or  shares  in 
stock,  or  any  part  thereof,  trans- 
ferred, assigned,  sold,  or  conveyed, 
or  such  annuity  or  annuities,  divi* 
dend  or  dividends,  or  any  part 
thereof,  to  be  .reodved  by  virtue 
of  any  such  counterfdt  or  foiged 
letter  of  attorney,  antfiority,  or 
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attorney.   The  Jury  found  the  prisotter  guilty  on  the  second,       -J^^- 
fifth  and  eighth   counts,   for   uttering    a   forged   deed,       TheKiKo 
knowing  it  to  be  forged,  with  intent  to  defraud  the  Bank    Fauntlkrot. 
of  England,  Frances  Young ,  and  Charles  Flower  respec- 
tively ;  and  a  verdict  was  entered  accordingly. 

Mr.  Alley,  Mr.  Brodrick,  and  Mr.  C.  Phillips,  in  ar- 
rest of  judgment,  contended,  that  the  Court  could  not,  on 
this  conviction,  give  a  judgment  affecting  the  life  of  the 
prisoner;  as  the  uttering  of  such  a  forged  instrument  as 
was  stated  on  the  record,  was  not  a  capital  offence : — a 
power  of  attorney  for  the  transfer  of  government  stod^ 
not  being  a  deed  within  the  meaning  of  the  statute  2  Geo. 
2,  C.25,  8. 1. — The  objection,  however,  was  over-ruled,  and 
the  prisoner  received  sentence  of  death.  He  afterwards 
petitioned  the  Crown;  and  his  case  was  argued  in  the  long 
room  at  the  Sessions  House,  Westminster,  on  the  24th 
and  25th  November,  1824,  before  the  twelve  Judges:  the 
point  reserved  beingi  whether  the  instrument  in  question 
were  a  deed  within  the  meaning  of  the  statute,  2  Geo.  2,  c. 
25,  8.  1. 

Mr.  Brodrick  for  the  prisoner. — The  question  is,  "wht- 
ther  ihe  power  of  attorney  as  set  out  on  the  face  of  this 
indictment,  and  described  as  a  deed,  fall  within  the  lan- 
guage and  meaning  of  the  statute  2  Geo.  2,  c.  25  ?  First,  a 
power  of  attorney  la  not,  in  the  legal  acceptation  of  the 


instrumeDty  or  shall  falsely  and  de- 
ceitfully personate  any  true  and 
real  proprietors  of  the  said  shares 
in  stock,  annuities  and  dividends, 
or  any  of  them,  or  any  part  there- 
of* and  thereby  transferring  or  en- 
deavouring to  transfer  the  stock, 
or  receiving  or  endeavouring  to 
receive  the  money*  of  such  true 
and  lawful  proprietor,  as  if  such 


offender  were  the  true  and  lawful 
owner  thereof*  then,  and  in  every 
or  any  such  case,  all  aud  every 
such  person  and  persons,  being 
thereof  lawfully  convicted  in  due 
form  of  law,  shall  be  deemed  guil- 
ty of  felony,  and  shall  suffer  death 
as  a  felon,  \vilhout  benefit  of 
clergy." 
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18^4.        term^  a  deed;  and  se&andlt/,  it  is  not  such  an  instrument 
The  Kino      as  falls  within  the  proper  signification  of  the  term  deed,  in 
Fauntjleroy.    ^h^  statutes  2  Geo.  2,  c.  25,  31  Geo.  2,  c.  22,  and  46  Geo.  S 
c.  ^9.     In  The  King  v.  Wait  {a),  the  indictment  was  fram- 
ed in  terms  similar  to  the  present ;  yet  the  only  question 
raised  was,  as  to  the  competency  of  a  witness ;  and  the  pri- 
soner's counsel  there  assumed  that  the  power  forged  was  a 
deed,  in  order  to  support  his  argument ;  that,  as  such,  it 
could  only  be  vacated  by  deed;  and  that,  consequently, 
the  witness,  who  was  the  person  whose  name  had  been 
forged,  and  was  therefore  interested,  could  not  be  exa- 
mined without  a  release  by  ileed:  and  it  was  not  necessary 
for  the  counsel  for  the  Crown  to  contest  this  point;  as  it 
was  sufficient  for  him  to  shew,  that  the  instrument  might 
be  revoked  without  deed.     In  The  King  v.  Lyon  (i),  this 
question  seems  to  have  been  decided;  but  it  arose  inci- 
dentally;   the  principal  point  being,  not  as  to  whether  a 
power  of  attorney,  similar  to  the  present,  were  a  deed  un- 
der the  statute  2  Geo.  2,  c.  25,  but,  whether  the  forgery  of 
a  power  of  attorney  to  receive  seamen's  prize-money,  not 
being  in  the  form  prescribed  by  the  statute  45  Geo.  3,  c. 
72,   s.   92,  were  a  capital  offence    under   that   statute. 
Whatever,  therefore,  may  have  been  the  decisions  in  these 
two  cases,  if  it  can  be  shewn  that  a  power  of  attorney  is 
not  a  deed,  or  that  it  is  not  such  an  instrument  as  was  con- 
templated by  the  Legislature  in  passing  the  statutes  on 
which  the  present  conviction  rests,  this  otse  must  be  looked 
at,  as  if  the  question  now  arose  for  the  first  time,  and  must 
be  considered  as  res  integra. — First,  the  word  deed,  in  its 
legal  and  correct  signification,  means,  an  instrument  in 
writing,  signed,  sealed,  and  delivered,  and  it  must  contain 
some  matter  of  contract  or  grant  on  the  part  of  the  person 
by  whom  it  is  executed.     In  Comynis  Digest  (c),  a  deed  is 


(a)  7  B.  Moore,  473;  S.  C.   1  (b)  2  Russell  on  Crimes,  16Q2. 

Bing.  121.  (c)  Tit.  «  Fait,"  (A  1). 
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defined  to  be,  '^  a  writing  containing  lifitotract,  and  signed,        jftMk^ 
sealed  and  delivered  by  theparty.**  Lord  Coke{a)  says,  *^  un      The  Kwo 

mm 

Jaii^  a  deed,  (faeium).     This  word  (deed),  in  the  uii-    FAUMTi.BftOT. 
derstanding  of  the  common  law,  is  ah  instrument  written 
on  i>archment  or  paper,  whereunto  ten  things  are  neces- 
sarily incid^it;"  one  of  which  he  states  to  be,  '^  a  thing  to 
be  contracted  for;'*  and  he  again  defines  a  deed  as  fol- 
lows (ft),  **  Faii,f(icium,  AnglMy  a  deed,  and  signifieth  in 
the  comlnon  law,  an  instrument  consisting  of  three  things, 
^Im.  writing,  sealing,  and  delivery,  comprehending  a  bargain 
or  contract  between  party  and  party,  man  or  woman.** 
Spelman  (c)  says,  "  Factum  d  forensibus  nostris  dicitur 
seripium  solenne,  quo  Jtrmaiur  donum,  concessio,  pactum, 
contractus;  **  and  this  definition  is  adopted  by  Dufresne,  in 
his  Glonmry,  who  refers  to  Spelman  as  an  authority.     In 
Wood's  InstitiUes  (rf),  it  is  laid  down,  that  "  a  deed,  (fac- 
tum), in  the  tinderstanding  of  the  common  law,  is  an  instru- 
ment written  on  parchment  or  paper,  comprehending  a 
contract  betwixt  party  and  party,  and  that  among  other 
things  necessarily  incident  to  it,  are  persons  able  to  con- 
ifact,  or  be  contracted  with,  by  a  suflScient  name,  and 
a  thing  to  be  contracted  for."    In  CowelFs  Law  Inter- 
preter (e),  a  deed  is  defined  to  be,  "a  writing,  sealed 
and  defivered,  ^o  prove  and   testify  the  agreement  of 
the  parties  whose  deed  it  is,  atid  consisting  of  three  prin- 
cifjal  points,  writing,  sealing,  and  delivery.     By  writing, 
is  shewed  the  parties'  names  fb  the  deed,  their  dwelling 
places,  degrees,  things  granted,  upon  what  consideration, 
th^  estate  limited,  the  time  when  granted,  and  whether 
■imply  or  npon  condition,  &c.     2.  Sealing  is  a  farther  tes- 
timony of  their  cdh'^eiits,  as  appears  by  these  words.  In 
Mtneis  wheredf,  &c.  In  cujus  rei  testimonium,  &c.,  with- 
out Which  die  deed  is  insufficient."    Ahd  in  Cunningham's 

(«)  Co.  Lit.  36  b.  (6)  Id.  171  b.  (o)  Gloss,  tit.  "  Factum." 

(rf)  3d  Mt.  223.  (^)  Tit.  "  Fait." 
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-2^--  ^^  Dictionary  (a),  a  deed  is  stated  to  be  an  instrument 
The  Kino  written  on  parchment  or  paper,  consisting  of  three  things, 
Faumtlerot.  vix*  writing,  sealing  and  delivery ;  and  comprehending  a 
contract  or  bargain  between  party  and  party.  So,  in 
TomlirCs  Law  Dictionary  (6),  *' /actum''  is  defined  to  be  "  an 
instrument  on  parchment,  or  paper,  but  chiefly  in  parch- 
ment, c^prehending  a  contract  or  bargain  between 
party  and  party;  or  an  agreement  of  the  parties  there- 
to, for  the  matters  therein  contained ;  and  it  consists  of 
three  principal  points:  writing,  sealing  and  delivery; 
writing,  to  express  the  contents;  sealing,  to  testify  the 
consent  of  the  parties ;  and  delivery,  to  make  it  binding^  and 
perfect:" — and  Termes  de  Ley  is  referred  to  as  an  autho- 
rity in  support  of  that  definition. 

In  short,  all  the  old  authorities  agree  that  a  deed  must 
contain  matter  of  contract  or  of  grant;  a  power  of  attor- 
ney  contains  neither ;  it  neither  conveys,  secures,  nor  re- 
leases any  interest;  it  confers  a  mere  authority  or  power, 
and  is  revocable  without  deed,  by  mere  matter  tn  pais; 
whereas,  if  it  were  a  deed,  it  could  only  be  revoked  by 
deed,  on  the  well  known  and  established  rule  that  *'nikil 
tarn  conveniens  est  naturali  cequitati,  quam  unumquodgue 
dissolvi  eo  ligamine  quo  ligatum  est.  From  the  earliest 
times,  a  marked  distinction  has  been  observed  between 
deeds,  or  instruments  of  grant  or  contract  under  seal,  and 
instruments  conferring  a  power :  the  former  have  been  uni- 
formly termed  facta  or  chartce,  whilst  instruments  of  the 
latter  description  have  been  commonly  styled  Uteres. 
In  Madoxs  Formulare  Anglicanum  (c),  a  power  to  en- 
feoff, in  the  fourth  year  of  the  reign  of  Edw.  2d,  is 
termed  literce,  while  the  deed  of  feofiment  to  which  it  re- 
fers, is  styled,  carta,  viz.  **  Aitornavi,  et  loco  meoposui,  di- 
tectum  meum  W.  de  W,  ad  ponendum  H.  L  de  N.  in  sey- 
sinam  Sfc.  secundum  quod  in  quddem  cart&  inter  me  et 

(a)  Tiu  Deed.  (b)  3d  Edit.  4to.  tiu  Deed.  (c)  P  347- 
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pr^Kdictum  H.  L  inde  facid  et  indenUM  plenius  amtin^^  ,jW^^ 
fur;  raium  et  gratum  habitura  quicqmd  idem  W.  nomine  The  Kara 
meo  inpr€etnissis  duxerii  faciendum.  In  cujus  rei  testimo^  Fauntlieot. 
mum,  has  literas  sigillo  meo  9ignata$  fieri  feci  patentesJ* 
In  the  same  book  (a)  is  another  power  of  attorney,  dated  1235, 
m  the  foDowing  words;  **  Universis  ChrisiifidelibusprtB- 
sentes  literas  ifupeciuris" — So  Fleta  {b),  in  treating  of  for- 
gery, says,  **  Crimen  vero  falsi  dicitur,  cum  quis  accusatus 
fuerit  quod  sigiUum  regis,  vel  appeUatus,  quod  sigiUmm 
€lomini  sui,  de  cujus  familid,  fuerit,  falsaverit,  et  brC' 
via  inde  consignaverit,  vel  chartam  aliquam  vel  literam 
ad  exh^eredationem  domini,  vel  aUerius  damnum,  sic  sigi^ 
laveriU"*  Wills,  though  signed  and  sealed,  are  not  deeds; 
neither  are  awards,  though  signed  and  sealed ;  and  no  j9ro- 
fert  in  curiam  of  an  award  is  necessary;  Dod  v.  Her^ 
bert{<c).  A  warrant  of  a  Justice  of  the  Peace,  though  under 
seal,  is  not  a  deed:  nor  is  an  inquisition  taken  by  the  sheriff 
on  a  writ  of  inquiry,  and  returned  under  seal. 

This  distinction  between  deeds  and  writings  sealed,  has 
always  prevaUed :  and  from  the  earliest  enactment  against 
forgery  {d),  it  appears  that  there  are  many  instruments  un- 
der seal  that  are  not  comprised  within  t^^  legal  description 
of  deeds;  the  Snd  section  of  that  statute  enacts,  *^  that  if 
any  person  shall,  upon  his  own  head  and  imagination,  or  by 
false  conspiracy  and  fraud  with  others,  falsely  forge  or  make 
any  false  deed,  charter,  or  writing  sealed,  court  roll, 
-or  the  will  of  any  person  in  writing,  &c.  &c,  and  shall 
be  thereof  conyicted,  he  shall  be  set  upon  the  pillory 
and  have  both  his  ears  cut  off,  &c. :"  and  in  Tavemer's 
case  {e),  which  was  decided  only  ten  years  after  the  pass- 
ing of  that  statute,  the  forging  the  customary  of  a  manor, 
with  seals  attached  to  it,  purporting  to  be  the  seals  of  the  co- 
pyholders, was  held  to  be  forging  a  writing  sealed,  within  the 
meaning  of  the  act.     The  writ  given  by  the  statute  1  Hen* 

(a)  P.  346.  {h)  Lib.  1,  c.  22«  p.  32.  (e)  Sty.  469. 

{d)  5  mis.  c.  14.  (e)  Dyer,  322  b. 
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S,  t.  S|  id  agkinrt  tiiose  Vho  forge  and  make  ^'/auxjhitz 
et^unemeniz.**  In  the  Year  Book,  85  Hen.  6  (a),  in  a  writ 
rAUNTLEROY.  of  forgcr  of  fitlsc  deeds,  founds  on  this  statutei  the  plain- 
tiff by  his  writ  allieged,  that  the  defendant  had  forged 
^Shersa  /dlsa  factd  et  munlmenta,  and  the  defendant  de- 
ihand^d  judgment  of  the  count ;  for  that  such  count  alleged 
that  the  defendant  had  forged  a  certain  deed  of  feoffinent, 
V^  "irhicfa  one  T,  had  ehfeoilbd  certain  persons,  &c«  and 
ttlte  tL  ivriting  or  tfiuhiment,  by  ilrhich  tile  said  T.  had  made 
one  C.  hii^  attorney,  to  deliver  seisin,  &c.,  so  that  the  count 
¥iii  hot  conformHbte  to  the  writ,  for  that  the  writ  alleged 
Hi^iersa  falsa  factd  et  mufdmenta,  and  the  couiit  only  alleg- 
ed the  forgery  of  one  deed,  and  Ldrd  Chief  Justice  Priscot 
itiM  of  this  opinion;  and  although  the  ultimate  disposal 
at  this  cade  doed  not  appear,  it  is  a  strong  authority  to 
idiew  that  the  tetm  deed  is  not  the  proper  appellation  for 
i  letter  cf  attbhiey:  and  the  insertion  of  the  words 
writing  or  muniment  in  the  cdniit  may  b6  accounted  for  on 
this  principle.  Although  it  may  be  Contended,  that  the 
covenant  contained  in  the  present  power  of  attorney 
liihounts  to  a  contract  or  bargain  between  party  and  party, 
yet  similar  coven  *ntahave  constantly  been  inserted  in  these 
indtnlments,.a8  apj^ears  firom  that  set  out  in  Madox  of  the 
Bkte  of  Edw.  Sd.  Here,  however,  the  |)ciwer  of  attorney 
dbes  not  in  effect  contain  that  which  ainonnts  to  a  legal 
tovenant;  i^  id  altogether  useless,  aiid  does  not  express 
iit^  mote  than  the  law  would  imply  without  it.  The  cha- 
rkdt^r  of  an  indfrunient  inust  be  taken  with  reference  to  its 
puf  [ki^ ;  mere  words  of  covenant  do  ho^  of  themselves 
niake  a  covenant,  and  no  action  could  be  maintained  by 
Rife'  Bank  updn  this  covenant,  as  it  Is  one  which,  in  its  na- 
ture, ban  n6ver  b6  broken.  A  covenant  by  A.  not  to  sue 
£.,  is  a  release,  and  must  be  pleaded  as  such,  and  the 
t^Vms  here  used,  though  in  form  a  covenant,  are  nothing 
more  than  a  repetition  of  the  preceding  words  of  authority, 

(«)  P.  37. 
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and  do  not  give  the  instrument  the  legal  effect  of  a  covi^        }^^r 
nant.  i  kih* 

Secondly^  although  the  term  deed  mighty  at  common   fauntlirot. 
law,  in  strictness  comprehend  a  power  of  attorney,  stiH 
it  was  not  within  the  intention  of  the   Legislature  in 
passing  the  statute  2  Oeo.  2,  c.  95;  and  that  is  not  only  to 
be  collected  firom  the  distinction  laid  down  in  the  autho- 
rities referred  to,  but  from  the  general  tenor  of  aH  the 
statutes  which  have  been  passed  touching  the  crime  of  for- 
gery; and  the  fiiet  of  there  being  soilie  statutes  relating  to 
deeds,  and  others  to  powers  of  attorney,  raises  a  strong 
presumption  to  shew  that  the  Legislature  considered  them 
as  distinct  objects  of  penal  legislation.     Every  sta,tute 
ought  to  be  construed  and  expounded,  not  according  to 
the  letter,  but  according  to  the  intent  of  Parliament  (d). 
Penal  statutes  must  always  be  construed  strictlyi  and  eati- 
SK>t  be  extended  to  other  cases  than  those  intended  by  dite 
Legislature,  although  they  come  within  the  mischief  con- 
templated^ and  intended  to  be  remedied  (b) :  and  a  case  out  of 
tile  mischief  so  intended  td  be  remedied^  must  be  construe 
to  be  out  of  thb  provisioui  althbugh  it  be  within  the  words 
t>f  the  statute  (e).    And  to  collect  such  an  intent,  the  pream- 
ble and  reason  of  passing  an  act  of  Parliament  must  be  con- 
aidered  (d).    The  preamble  of  the  statute  2  Geo.  8,  c  95, 
recites  that  "  whereas  the  wicked,  perhidous  and  abomin- 
able crimes  of  forgery,  peijury,  and  subornation  of  perjury, 
have  of  late  time  been  so  much  practised,  to  the  subversion 
of  common  truth  aiid  justice,  and  prejudice  of  trade  Imd 
credit,  that  it  is  necessary,  for  th^  more  effectual  pre- 
venting of  such  enormous  offences,  to  inflict  a  more  exem- 
plary punishment  on  such  offeiiders,  than  by  the  laws  of 

• 

(a)Com.Dig.tit.''Pwli8meQt,''  (e)  2d  Inst.  386|  5  Bara.  &  Aid 

R.  10 ;  10  Rep.  67  b;  2  RoU.  Abr.  501. 

318;  PloWd.  Com.  363,  363.  {d)  Com.  Dig.  tiu  "  ParU'  R. 

(6)  Per  Lord  Kenyan,  in  Jenkiu-  1 1 ;  Plowd.  Com.  1 73,  204. 
son  ▼.  Thomas,  4  Term  Rep.  666. 
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18S4.        this  realm  can  now  be  done."    The  statute  then  proceeds 
The  KiNQ       to  enacts  "  that  if  any  person  shall  forge  or  counterfeit  &c. 
*•  or  shall  utter  or  publish  as  true,  any  false,  forged,  or  coun- 

terfeited deed,  will,  testament,  bond,  &c.  with  intent  to 
defraud  any  person,  knowing  the  same  to  be  false,  forged, 
or  counterfeited,  then  every  such  person  being  thereof  law- 
fully convicted,  shall  suffer  death  as  a  felon,  without  be- 
nefit of  clergy."   Here,  therefore,  it  is  clear,  that  the  inten- 
tion of  the  Legislature,  as  manifested  in  the  preamble,  was 
to  inflict  a  more  severe  and  exemplary  punishment  on  per- 
sons who  forged  deeds  than  the  law  had  before  authoris- 
ed; but  such  intent  was  inoperative  as  appUed  to  powers 
of  attorney  for  the  transfer  of  stock;  because  by  a  prior 
statute  (a),  in  the  preamble  of  which  deeds  are  not  men- 
tioned, it  was  made  a  capital  offence  to  forge  a  letter  of 
attorney  for  the  transfer  of  the  capital  stock  of  Joint  Stock 
Companies.     The  Legislature  could  not,  therefore,  have 
meant  by  the  word  deed  in  the  statute  2  Geo.  2,  c.  25,  to 
\niA\xAe  B,  letter  of  attorney y  against  the  forgery  of  which 
the  8  Geo.  1,  c.  22,  already  contained  a  specific  enactment. 
The  statute  31  Geo.  2,  c.22,  s.78,  after  reciting  that  doubts 
might  arbe  whether  the  punishment  inflicted  by  the  sta- 
tute, 2  Geo.  2,  c.  25^  extended  to  the  commission  of  the  se- 
veral species  of  forgery  therein  mentioned  with  intent  to  de- 
fraud any  corporation,  re-enacted  the  latter  statute,  and 
supplied  the  defect;  and  it  is  a  strong  and  almost  convinc- 
ing fact,  that,  by  the  77th  section  of  the  statute  31  Geo. 
2,  the  punishment  imposed  by  8  Geo.  1 ,  is  extended  to  the 
forging  any  letter  of  attorney  relating  to  the  transfer  of  stock 
or  funds  estabUshed  or  to  be  established  since  the  passing 
of  the  8  Geo.  1 ;  for  if  it  had  been  the  intention  of  the  Legis- 
lature, that  a  letter  ofattoi*ney%\io\x\&  be  comprised  under  the 
term  deeduaed  in  the  statute  2  Geo.  2,  c.  25,  and  in  the  78th 
section  of  31  Geo.  2,  c.  22,  this  provision  would  have  been 

(a)  8  Geo.  1,  e.  22. 
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altogether  nugatory.  The  77th  section,  therefore,  expressly        18S4* 
relating  to  letters  of  attorney,  and  the  78th  to  deeds,  incon-       The  Kimo 
trovertibly  proves  that  they  were  looked  upon  by  the  Legis-    p^ynxLEEoy- 
lature  as  objects  of  distinct  provisions,  and  that  it  was  never 
intended  that  letters  of  attorney  for  the  transfer  of  stock 
should  be,  as  is  now  supposed,  included  under  the  word 
deed.     It  is  also  clear  that  the  forgeries  of  powers  of  at- 
torney and  of  deeds  have  invariably  called  for  separate 
enactments,  as  will  appear  on  examination  of  the  various- 
statutes  on  this  subject. 

To  say  that  letters  o/ attorney  do  not  necessarily  import 
instruments  signed,  sealed,  and  delivered,  but  also  com* 
prehend  instruments  simply  under  hand,  which  the  Le- 
gislatare  intended  to  protect  from  forgery,  is  no  an- 
swer to  the  argument;  for,  even  allowing  that  attomies 
may,  for  some  purposes,  be  appointed  by  mere  writing 
under  hand,  it  is  well  known,  and  must  have  been  within 
the  view  of  the  Legislature,  that  letters  of  attorney  for  the 
transfer  of  stock  as  well  at  the  time  of  the  passing  of  the 
statute  8  Geo.  1,  as  since,  were  and  have  necessarily  been, 
in  compliance  with  the  Bank  regulations,  signed,  sealed, 
and  delivered,  and  it  was  evidently  intended,  by  the  8  Geo. 
1,  and  31  Oeo.  2,  c.  22,  s.  77,  that  the  forgery  of  such  in- 
struments should  be  prevented. 

By  4  Geo.  3,  c.  25,  the  charter  of  the  Bank  of  England 
waa  continued,  and  the  1 5th  section  extended  the  provi- 
sions of  the  statutes  8  Geo.  1,  and  31  Geo.  2,  c.  22,  s.  77, 
to  the  capital  stock  of  bodies  politic  or  corporate  which 
then  were,  or  thereafter  should  be,  established  by  any  act 
of  Parliament ;  and  letters  of  attorney  are  therein  only 
mentioned,  and  not  deeds.  So  also,  the  37  Geo.  3,  c.  122, 
inflicts  the  punishment  of  transportation  on  persons  forg- 
ing the  names  of  attesting  witnesses  to  letters  of  ^attorney 
for  transferring  government  stocks,  &c.  but  does  not  ex- 
tend to  deeds ;  and  the  45  Geo.  3,  c.  89,  which  consoUdates 
the  provisions  of  2  Geo.  2,  c.  25,  and  7  Geo.  2,  c.  22,  re* 
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,jftM>r,  specting  deeds^  &c.  extends  such  provisions  to  every  part oiT- 
Tbf  Kino  Crreat  Briton,  and  does  not  contain  the  words  ''  letters  of 
PapntLbroy,  attorney."  The  31  Geo.  2,  c.  10,  s.  23,  and  9  Geo.  3,  c.  30, 
s.  6,  relate  respectively  to  the  forging  of  letters  of  attorney 
to  receive  seamen's  wages,  and  to  the  uttering  of  them. 
The  45  Geo.  3,  c.  72,  s.  121,  and  57  Geo.  3,  c.  127,  s.  4, 
fee^nact,  consolidate,  and  extend  the  provisions  of  31  Geo. 
2,  p.  10,  s*  23,  and  9  Geo.  3,  c.  30,  s.  6,  and  all  of  them  ex« 
presflly  treat  of  letters  of  attorney y  but  make  nq  mention 
of  deeds.  The  letters  of  attorney  for  receiving  seamen's 
W^ges,  alluded  to  in  these  several  statutes,  aie  signed, 
sei^Ied  and  delivered,  like  the  present;  and  to  make  the 
forgery  of  such  instruments  felony  by  express  enactments 
WQuld  have  been  altogether  nugatory  and  futile,  if  the 
at^tttte  2  Geo.  2,  c.  25«  had  been  meant  to  include  them 
mider  the  general  word,  deed.  As,  therefore,  the  forging 
of  letters  of  attorney  has  been  made  a  matter  of  distinct 
legislation^  and,  inasmuch  as  enactments  such  as  those 
referred  to  would  have  been  clearly  unnecessary,  if  letters 
qf  attorney  were  comprised  within  the  term  deeds,  the  just 
application  of  the  acknowledged  rules  of  construction 
naturally  leads  to  the  conclusion,  that  the  Legislature  could 
not  have  intended  to  include  letters  qf  attorney  in  the 
statute  2  Geo.  2,  c.  25.  Unless,  therefore,  this  mode  of 
construction  be  adopted,  in  all  the  statutes  relating  to  this 
subject,  the  Legislature  must  be  deemed  to  have  used  lan«- 
guage  without  a  distinct  and  definite  meaning,  and  to  have 
made  enactments  totally  inconsistent  and  at  variance  with 
each  other*  It  is,  therefore,  utterly  impossible  that  the 
o€ence  set  forth  in  this  indictment  can  be  considered  to 
be  within  the  words  or  intent  of  the  statutes  on  which 
the  conviction  rests.  Although,  therefore^  a  power  of  at- 
tomeyxwy  be  a  deed,  yet  it  is  not  within  the  meaning  of  the 
statute  on  which  the  prisoner  has  been  convicted;  and 
therefore  the  uttering  it,  knowing  it  to  be  forged,  is  not  a 
capital  offence  within  the  terms  of  that  act. 
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Afr.  Serjeant  Bosanquetf  for  the  Crown. — ^htfirtt  pro-  Uai'^ 
position  advanced  on  behalf  of  the  prisoner,  that  a  power  XheKni^i 
of  attorney  signed,  sealed  and  delivered,  is  not  a  deed^  is  j^AVNtLStovi 
altogether  untenable;  a  contract  or  bargain  is  not  the 
essence  of  a  deed*  The  definitions  referred  to  from  Lord 
Coke,  and  ou  which  many,  if  not  all,  the  subsequent  autho- 
rities are  founded,  convey  too  Umited  a  meaning  of  the 
word  *^  deed  ;**  and  even  that  learned  Hfriter  himself,  in 
nums^rous  other  passages,  speaks  of  instruments  as  cfeedif 
which  have  no  relation  whatever  to  contracts  between  party, 
and  party.  Thusj,  a  release,  which  does  not  necessarily 
arise  out  of  a  matter  of  contract,  must  be  by  deed  {a)  \  so 
a  confirmation  (6).  A  discUii^er  by  deed  is  not  found* 
ed  on  a  contract  (c).  |n  Coke  lAitteton  (d),  it  is  laid 
down,  *'  that  the  authority  to  deliver  seisin  must  be 
by  deedf  for  i^  letter  of  attorney  is  as  much  as  a  war- 
Tfoat  of  attorney  by  deed,  for  Uteres  do  signify  sometime 
a  deedi  a$  lUeruB  acquietanciof  do  signify  a  deed  of  ac- 
quittance; and  herewith  agreeth  Britton  (e).'*  This  au- 
thority not  only  proves  that  a  contract  is  not  essential 
to  make  a  deedf  but  is  an  answer  to  that  part  of  the  argu- 
ment on  the  alleged  difference  of  signification  between  the 
terms  eharta  ox  facta,  and  literce,  and  which  has  been  so 
much  dwelt  <hi*  Lord  Coke  also  expressly  says  in  God- 
dar4*e  case  (/),  "  there  are  but  three  things  of  the  es- 
sence and  substance  of  a  deed,  that  ia  to  say,  writing  oil 
paper  or  parchment,  sealing,  and  delivery.*'  So,  in  Rol* 
Ue  Abridgment  (g),  it  is  laid  down,  that  there  ought 
to  be  these  things  to  the  making  of  a  deed,  that  is  to 
say,  writing,  sefJing  and  delivery.  The  whole  of  the 
quotation  from  Spelman,  w$  to  the  definition  of  a  deed,  was 
not  dted:  it  is  "  Factum  iforensibus  nastris  dicitur  scrips    ' 


(«)  (}o.  Lttt  264  b.  (d)  P.  52  s. 

{k)  Id.  295  b.  («)  P.  101  b. 

(e)  Id  102  s.  (/)  2  Rep.  6. 

(p)  Tit.  Fsits,  (D). 
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-ji??^-  '•'^  ^ofcniie,  quojirmatur  donum,  concession  pactum^  con- 
The  Kino  tractus,  e^  hujusmodi ;  alias  charta;  et  estvel  simplex  vel 
Fauntlbrot.  indentatum;  hoc  ubi  plures  contrahunt;  illud,  uln  solus 
quispiam  agit."  The  latter  part  of  the  sentence,  therefore, 
olearly  refers  to  matters  which  are  not  of  contract.  In 
the  case  cited  from  the  Year  Books^  the  decision  is  not 
given,  but  it  may  be  fairly  collected,  from  the  statement 
of  the  case,  that,  if  the  letter  of  attorney  had  been  alleged 
in  the  count  to  have  been  a  deed,  no  objection  could  have 
bben  taken ;  or,  in  other  words,  that  the  letter  of  attorney 
ittight  have  been  properly  called  a  deed.  In  Tavemer^s  case 
the  only  question  was^  whether  the  forging  of  a  customary  of 
a  manor  was  the  forging  of  a  writing  sealed^wiiYAn  the'5  Eliz. 
0. 14;  and  no  question  was  raised  as  to  what  was  or  was 
not  a  deed.  As  to  awards,  all  the  authorities  tend  to  shew 
that  they  are  not  necessarily  deeds,  but  become  so  if  exe- 
cuted with  the  requisite  formality  of  deeds ;  for  in  Dod  v. 
Herbert^  Lord  Chief  Justice  Glyn  drew  the  distinction, 
stating,  that  an  arbitrament  might  be  made  without  a 
deed,  and,  if  so,  it  necessarily  follows  that  it  may  be  done  by 
deed;  and  Mr.  Justice  Lawrence ^m  the  case  o( Brown  v. 
Vawser  (a),  expressly  says,  *'  if  an  arbitrator  deliver  an 
award  under  seal  as  a  deed,  it  must  then  have  a  deed 
stamp ;  but  that  though  it  were  to  be  by  a  writing  under 
seal,  yet  if  it  were  not  delivered  as  a  deed,  it  was  sufficient 
if  it  had  the  common  award  stamp."  A  licence  may  also 
be  by  deed,  although  there  be  no  contract :  so,  if  a  man 
levy  a  fine  without  a  deed  to  lead  the  uses,  the  uses  would 
result  to  himself,  and  if,  without  contract,  he  declare  the  uses 
to  himself  for  life,  or  to  his  wife  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  such  declaration  in  writing,  sealed 
and  delivered,  would  ex  vi  termini  be  a  deed,  although 
totally  independent  of  any  contract.  If,  therefore,  the  pro- 
position that  a  deed  must  contain  a  contract  or  bargain, 
be  disproved,  it  is  scarcely  necessary  to  advert  to  the  argu- 

(s)  4  East,  686. 
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ments  that  have  been  urged  as  to  the  nature  of  the  cove-       s2^^ 
nant  expressed  in  this  instrument;  which  is  by  no  means       The  King 
so  nugatory  and  unimportant  as  has  been  supposed.     It    paumc lbrot. 
is  necessary,  in  order  to  bind  the  representatives  after  the 
death  of  the  party,  and  was  inserted,  after  great  delibera^ 
tion,  with  a  view  to  protect  the  Bank  as  to  acts  done  un- 
der a  power,  before  they  could  have  notice  of  the  death 
of  the  principal ;  for,  a  mere  power  ceases  as  a  matter  of 
coarse  with  the  Hfe  of  the  grantor. 

Secondly i  it  has  been  insisted  that  although  the  power  in 
question  may  be  a  deed,  yet  that  it  is  not  such  an  instrument 
as  to  fall  within  the  meaning  of  the  statutes  2  Geo.  2,  c.  25; 
31  Geo.  2,  c.  22;  and  45  Geo.  3,  c.  89.    With  respect  to  the 
former  of  these  statutes,  it  is  quite  clear  that  a  power  of  at- 
torney, signed,  sealed  and  delivered,  is  a  deed  within  the 
contemplation  and  intention  of  the  Legislature.    It  is  said, 
however,  that  the  8  Geo.  1,  c.  22,  had  expressly  included 
this  species  of  instrument,  and  that,  in  subsequent  acts,  a 
power  of  attorney  is  also  provided  for,  and,  therefore,  that  it 
could  not  be  brought  within  the  meaning  of  2  Geo.  2,  c.  25, 
although  clearly  within  its  language.  It  is  an  established  rule 
of  law,  that  affirmative  words  in  a  statute  do  not  repeal  pro- 
visions in  a  prior  statute  with  which  they  are  consistent;  and 
all  the  statutes  subsequent  to  2  Geo.  2,  will,  on  examina- 
tion, be  found  to  be  directed  to  remedy  some  particular  mis- 
chief, and  not  to  contemplate  such  a  distinction  as  is  now 
contended  for.     The  forgery  of  a  power  of  attorney  for 
the  transfer  of  shares  in   the  public  funds,  was  an  of- 
fence not  provided  for  at  the  time  of  passing  the  2  Geo.  2, 
c,  25.     The  argument,  therefore,  drawn  from  the  preamble 
of  that  act,  is  groundless.     The  particular  object  of  the 
statute  31  Geo.  2,  c.  22,  s.  77,  was  to  extend  the  provi- 
sions of  8  Geo.  1,  C.22,  to  capital  stocks  created  subse- 
quently to  the  passing  of  that  statute,  and  also  by  s.  78, 
to  extend  the  provisions  of  2  Geo.  2,  c.  25;  s.  1,  to  forgeries 
committed   with   intent  to  defraud  corporations.      The 
VOL.  X.  c 
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-j^f^'       *  ^^^«  8,  c.  25,  merely  extends  the  provisions  of  8  Geo.  1, 
The  King      c.  22,  and  31  Geo.  2,  c.  22,  to  capital  stocks  for  bodies  poli- 
Fauntlehot.    tic  and  corporate  then  established,  or  to  be  established  by 
subsequent  acts.     The  37  Geo*  8,  c.  122,  does  not  at  all  af- 
fect the  pt'esent  question,  as  it  applies  only  to  the  forging  of 
the  names  of  attesting  witnesses  to  powers  of  attorney.  Ac- 
cording, therefore,  to  the  true  and  legal  construction  of  the 
several  statutes,  the  instrument  in  question  has  been  pro- 
perly described  as  a  deed.     That  it  is  so,  is  demonstrated 
by  the  uniform  usage  and  practice  of  proceeding  against  of- 
fences of  this  nature  under  the  statute  2  Geo.  2,  c.  25.     In 
the  case  of  Western,  v/ho  was  convicted  and  executed  in 
1796,  there  were  two  counts  in  the  indictment  for  forging 
a  deed,  two  for  uttering  it  knowing  it  to  be  forged,  and  two 
for  forging  a  power  of  attorney;  but  in  that  case  there  was 
evidence  of  the  actual  forgery.    In  CocVs  case,  in  1802, 
the  indictment  was  in  the  same  form,  and  there  was  no 
evidence  of  the  actual  forgery;  the  prisoner  must  there-* 
fore  have  been  convicted  on  the  count  for  uttering.     In 
1804,  Ann  Hurle  was  convicted  and  executed  on  an  in^ 
dictment  containing  four  counts^  viz.  two  for  forging,  and 
two  for  uttering  a  forged  deed  knowing  it  to  be  so,  under 
the  statute  31  Geo.  2,  c.  22,  and  alleging  the  intent  to 
be  to  defraud  the  Governor  and  Company  of  the  Bank  of 
England.  In  1816,  Joseph  Boyee  was  convicted  of  forging 
and  uttering  a  deed  under  2  Geo.  2,  c.  25,  which  deed  waa 
described  in  the  indictment  as  h  power  of  attorney.    In 
1817,  Mary  Ann  James  was  convicted  under  similar  cnr-> 
cumstances.   InTheJ^tn^v.  FFat/,  the  objection  now  taken 
was  not  even  suggested  by  counsel,  or  the  Court,  although 
the  nature  of  the  instrument  was  there  fiilly  considered* 
[Mr.  Justice  Park  referred  to  the  case  of  Sophia  Pringle, 
who  was  executed  in  1T87,  under  the  statute  2  Geo*  2, 
c  25,  for  forging  and  uttering  as  true  a  forged  deed,  pur^ 
porting  to  be  a  p6wer  of  attorney].     If  there  had  been  the 
slqrhtest  doubt  as  to  the  propriety  of  these  convictions. 
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all  of  which  were  anterior  to  the  paasing  of  the  statute       >J^w 
4f5  Geo,  3,  c«  89^  that  statute  would  have  removed  those      "^^^  ^'^° 
doubta  by  the  express  mention  of  "  powers  of  attorney ; "    Fauntleroy. 
but  the  words  used  in  the  previously  existing  statutes  are 
there  followed  verbatim. 

Mr.  Brodrick  in  reply, — The  true  and  legal  definition  of 
a  deed  from  the  time  of  Lord  Coke^  supported  as  it  is  by 
a  long  series  of  high  authorities,  ought  not  to  be  question-; 
edj  because  a  few  loose  dicta^  made  with  no  view  to  the 
defining  of  the  legal  ingredients  of  a  deed,  chance  to  be  scat- 
tered through  various  parts  of  the  works  of  that  learned  writ- 
er. But  supposing  Lord  Coke's  definition  to  be  inaccurate, 
or  too  narrow,  still,  that  of  Spelman  cannot  be  objected 
to,  within  which  it  is  impossible  to  include  a  letter  of  at- 
torney.    The  word  hujusmodij  in  the  passage  there  refer- 
red to,  foBowing,  as  it  does,  danum,  f^oncessio,  pactum, 
contractus^  can  only   refer  to  instruments  of  a  similar 
kind;  and  all  these  words  imply  a  bargain  or  grant  of  some 
interest,  and  therefore  cannot  include  a  power.     So,  as  to 
the  latiter  part  of  the  passage,  the  word  agit  can  only  be  said 
to  apply  to  the  conveyance  of  an  interest,  and  not  to  the 
granting  of  a  power.  All  the  instruments  enumerated  on  the 
part  of  the  Crown,  as  releases^  confirmations,  &c.  convey  an 
mterest, although  they  may  not  contain  a  contract;  and  thus 
they  are  strictly  within  Spelman' s  definition.  The  mere  sign- 
ing, sealing  and  delivery,  will  not  constitute  a  dee.d*   There 
must  b^,  besides  these  formalities,  apt  words  and  apt  sub- 
ject matter.    The  case  firom  the  Year-books  was  cited  to 
shew  that  it  was  there  considered  doubtful  whether  a  letter 
of  attorney  could  be  pleaded  as  a  deed ;  and  in  the  Table, 
the  case  is  thus  refe^rred  to :  "  (<i)  Brif^e  suppose  far g  de  dt- 
uersfaites  et  munimentSj  et  count  d'un  fayt  et  escript  per 
que  liuery  daii  e$tef&it  pur  atiume  et  nuUe — quere.    And 

(a)  Lc  Table,  Forger  de  Faits. 
c2 


20  'cases  in  HILARY  TERM, 

1^^'       Brooke  in   his    Abridgment  (o),   states    the   case  thus: 
The  Kino      "  Le  hrefe  fuit  diversa  falsa  facta  et  munimenta,  et  le 

Mm 

FAUNTLERoy.  coufit  fult  dc  un  fait  de  feffement  et  un  lettre  d" attorney ^ 
et  ideo  optima  opinio  que  le  count  abatera  pur  ce  que 
fiest  garr  per  le  county''  Sfc.  The  case  of  Brown  v. 
Vawser  {b)  only  decided,  that  an  award  not  deUvered  as 
a  deedi  cloes  not  require  a  deed  stamp.  The  argument, 
that  deeds  and  letters  of  attorney  are  considered  as  distinct 
instruments,  is  strongly  supported  by  the  stamp  acts,  which, 
throughout,  class  them  under  separate  heads,  and  subject 
them  to  different  regulations  and  to  different  duties ;  and 
the  instrument  in  question  had  not  and  could  not  have  had 
a  deed  stamp,  and  yet  it  is  described  on  the  record  as  a  deed. 
That  the  covenant  contained  in  the  power  in  question,  was 
not  a  contract,  on  which  an  action  could  be  maintained, 
but  that  it  might  be  pleaded  as  a  release,  in  order  to  pre- 
vent circuity  of  action,  is  clearly  proved  by  the  cases  of 
Deux  y.  Jeffreys  {c),  Hodges  v.  Smith  {d),  Ayliffy.  Scrim- 
sheire  {e),  and  the  opinion  of  Mr.  Justice  Buller  in  Smith 
y,  Mapleback  (f),  where  he  said — '*  In  doubtful  cases, 
where  the  parties  express  themselves  inaccurately,  the 
Courts  will  expound  their  contracts  according  to  their  in- 
tention; and  it  is  a  maxim  in  law  so  to  judge  of  contracts 
as  to  prevent  a  multiplicity  of  actions ;  and  it  is  on  that 
ground  that  the  Courts  have  construed  express  words  of 
covenant  into  a  release :  as,  supposing  the  obligee  of  a 
bond  covenanted  that  he  would  not  sue  on  it,  the  Courts 
say  that  shall  operate  as  a  release ;  for  if  it  operated  only 
as  a  covenant,  it  would  produce  two  actions.*' 

The  Judges  afterwards  made  their  report  to  his  Majesty 
in  council ;  and  the  prisoner  was  executed. 

(«)  Tit. "  Forgrcr  de  Faits,"  pi.  7-         {d)  Cro.  Eliz.  623. 

(6)  4  East,  684.  (e)  1  Show.  46. 

(c)  Cro.  Eliz-  362.  (/)  1  Term  Rep.  446. 
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Galley  v,  Barrinoton  and  Others. 

1 IIE  following  case  was  sent,  by  the  direction  of  his  Ho-    By  a  marriage 
nor  the  Vice  Chancellor,  for  the  opinion  of  the  Judges  ^i**"*Mt- 

of  this  Court: —  tedtotheuieof 

/.  G.  (br  life, 
remainder  to 

**  By  indentures  of  lease  and  release,  bearing  ^aterespec-  fi^^aofJ.G. 
lively  the  22nd  and  23rd  May,  1738,  being  the  settle-  "n^"^*^ 
xnent  made  upon  the  marriage  of  John  Galley  and  Ann  and  for  defimlt 
his  wife,  both  deceased,  (the  release  being  of  four  parts,  theuteoftheie- 
and  made  between  Tamar  Galley,  widow,  Daniel  Galley  ^^  ^^'Jt 
and  Ellen  his  wife,  and  John  Galley,  son  and  heir  appa-  0«  «!»«>  -^^  ^« 
rent  of  Daniel  Galley  of  the  first  part ;   Thomas  Podmore  tuccesilYeiy, 
of  the  second ;  Moses  Steele  of  the  third ;  and  Ann  Steele,  "  ^Sority  rf 
spinster,  daughter  o(  Moses  Steele,  of  the  fourth  part:— it  •««»  wd  of  the 

.  .  iereral  JWrt 

was  Witnessed,  that  in  consideration  of  a  marriage  then  maUot  their 
shortly  to  be  had  and  solemnized  between  John  Galley  ln?forde&uit 
and  Asm  Steele,  and  of  a  competent  portion  of  the  said  ^  "^^^  **~*' 
Ann  Steele,  accruing  to  the  said  John  Galley,  they,  Tamar  a.  s,  sfaotUd  be 
Galley,  Daniel  Galley  and  Ellen  his  wife,  and  John  Gal-  at  the  time  of  hii 
ley,  did,  and  each  and  every  of  them   did  grant,  re-  J[jJ^f^p*un. 
lease  and  confirm  unto  Thomas  Podmore,  his  heirs  and  as-  til-'-  s.  should 

,  be  delivered,  in 

signs,  a  certain  messuage  or  tenement  in  Arcltd  in  the  truu  for  after- 
county  of  Chester,  and  certain  lands,   tenements,   mes-  or  diUd- 
suages,  hereditaments  and   premises   therein  particular-  '*°'  "jj^j 
ized,  being  the  messuage  or  tenement,  lands  and  tithes  or  children 

should  be  a  son 

in   questions   To  hold  the  same  unto  the  said   Thomas  or  sons,  to  the 
Podmore,  his  heirs   and   assigns,   to  the  use  of  Moses  torn  son  and 
Steele,  his   executors,    administrators    and   assigns,    for  •on«»«^«™jiy 

'  ^  '  .  .         andsuccessively^ 

a  term  of  ninety-nine  years,  upon  certain  trusts,  which  as  they  should 
have  long  since  determined ;  with  remainder  to  the  use  of  birth,  and  the 
John  Galley  and  his  assigns  for  life,  without  impeachment  J*^"  ^*^^ 
of  waste;  with  remainder  to  Thomas  Podmore  in  trust  to  bodies  of  such 

_  .  .    _  .  -  .     ,  ,       after-bom  son 

preserve  the  contmgent  remamders;  with  remainder  to  the  and  sons:— 

Held,  that  the 
eldest  son  of 
J.  G,,  the  settlor,  took  an  estate  tail  under  the  above  limitations.. 
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-2^^  ^^^  ^^  Mo5^5  Steele,  his  executors^  administrators  and  as- 
Gallbt  signs,  for  a  term  of  ninety-nine  years,  upon  certain  trusts, 
Barrinoton.  which  have  also  ceased  and  determined ;  and  subject  there- 
to, to  the  said  Moses  Steele,  his  executors,  &c.  for  a  term 
of  two  hundred  years,  upon  trust,  to  raise  the  sum  of  200/. 
for  the  younger  children  of  the  said  marriage,  and  which 
has  also  determined ;  and  subject  thereto,  to  the  use  of 
the  first  son*  of  the  body  oiJohn  Galley  upon  the  body  of 
the  said  Ann  Steele,  his  intended  wife,  lawfully  to  be  be- 
gotten, and  for  default  of  such  issue,  then  to  the  use  and 
behoof  of  the  second,  third,  fourth,  fifth,  and  all  and  every 
other  the  son  and  sons  of  John  Galley,  on  the  body  of 
Ann  Steele,  lawfully  to  be  begotten,  severally  and  succes- 
sively, one  after  another,  in  order  and  course  as  they  shall 
be  in  seniority  of  age  and  priority  of  birth,  and  of  the  seve- 
ral heirs  male  of  their  several  and  respective  bodies  law- 
fully to  ^  begotten;  the  elder  of  such  sons,  and  the  heirs 
male  of  his  body,  being  always  preferred  before  the  young- 
er, and  the  heirs  male  of  his  and  their  body  and  bodies.  And 
for  default  of  such  isi^ue,  then  in  case  Ann  Steele  should  hap- 
pen to  be  enceinte  with  child  or  children  by  John  Galley  at 
the  time  of  his  death,  then  to  the  use  of  Thomas  Podmore 
and  his  heirs,  until  Ann  Steele  should  be  of  such  child  or 
children  delivered,  or  die,  in  trust  for  such  after-bom 
child  or  children ;  and  if  such  after-bom  child  or  children 
should  happen  to  be  a  son  or  sons,  then  to  the  use  of  such 
after-bom  son  and  sons  severally  and  successively  as  they 
should  be  in  priority  of  birth,  and  the  heirs  male  of  the 
body  and  bodies  of  such  after-born  son  and  sons,  the 
elder,  and  the  heirs  male  of  his  body,  being  preferred  be^ 
fore  the  younger  of  them,  and  the  heirs  male  of  his  and 
their  body  and  bodies ;  and  for  default  of  such  issue,  with 
remainder  to  the  use  of  all  and  every  the  daughters  and 
daughter  of  John  Galley  upon  the  body  of  Ann  Steele, 
lawfully  to  be  begotten,  and  their  several  and  respective 
heirs,  share  and  share  alike;  and  for  default  of  such  issue. 
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with  remainder  to  the  use  of  John  Galley ^  his  heirs  and       -1^^- 
assigns  for  ever."  Oallet 

John  GaUetf  and  Ann  Steele  afterwards  intermarried ;    Baeeinotoii. 
and  John  Galley  died  on  the  18th  April,  1791,  and  left 
John  Galley,  since  deceased^  his  eldest  son  of  that  mar- 
riage,  and  several  younger  children. 

The  question  for  the  opinion  of  the  Court  was — ^what 
estate  did  John  Galley,  the  eldest  son  of  John  Galley,  the 
settlor,  take  under  the  limitations  in  the  marriage  settle- 
ment of  the  28d  ilfoy,  1738  ? 

The  case  came  on  for  argument,  in  the  last  Term,  when 

Mr.  Serjeant  Bosanquet  for  the  plaintiff. — John  Galley, 
the  son,  took  an  estate  for  life  only.  There  are  no  preceding 
Iknitations  of  an  estate  of  inheritance  before  the  limitation 
to  the  first  son  of  John  Galley,  the  settlor.  Whatever 
the  intent  of  the  parties  to  the  settlement  might  be,  no  estate 
of  inheritance  can  pass  or  be  conveyed  under  a  deed,  unless 
words  of  inheritance  be  expressly  employed ;  and  this  ob* 
jection  is  not  cured  by  terming  it  a  slip  or  omission  in  the 
framing  or  drawing  of  such  an  instrument.  It  must  be  ob* 
aerved,  that  the  present  question  arises  on  a  settlement 
by  deed,  and  not  on  a  devise;  and  in  Lord  Paget  and  Ash^ 
ion*s  case  (a),  where  there  was  a  grant  of  estovers  to  B», 
to  be  burnt  in  his  house,  and  that  B.  and  his  heirs  might 
take  them  at  certain  times  of  the  yean — it  was  adjudged,  that 
this  was  but  an  estate  for  the  life  o£B.,  because  the  word 
**  heirs'*  was  not  in  the  grant  itself,  although  it  was  in  the 
sequel  of  the  deed: — and  there  is  no  distinction  between  a 
deed  to  uses,  and  a  common  law  conveyance  in  this  re- 
spect; for  in  Abraham  v.  Twigg  (b),  it  was  held,  that  al« 
though  an  estate  was  limited  by  way  of  use,  it  differed  not 
from  other  gifts  by  deed,  and  should  not  have  any  other 
construction.     Although  in  Leigh  v.  Brace  (c)  it  was  held 

(«)  1  Lsoa.  2.  (i»)  Cro.  Eliz.  478.  (c)  Oanh.  34;^. 
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y2S^^  tl^at  a  conveyance  by  way  of  use  should  be  construed  like 
Galley  a  will,  viz.  according  to  the  intention  of  the  parties,  yet  in 
Barrington.  Tapner  d.  Peckhamy.  Merhtt,  Lord  Chief  Justice  JVil- 
les,  in  delivering  the  judgment  of  the  Court,  said  (a),  '^  As 
to  what  was  insisted  upon,  that  a  conveyance  to  uses  is  to 
be  construed  as  a  will,  and  in  a  different  manner  from 
other  conveyances^  we  are  all  clearly  of  a  contrary  opin- 
ion. For,  since  the  statute  of  uses,  an  use  is  turned  in- 
to a  legal  estate  to  all  intents  and  purposes ;  it  must  be 
conveyed  exactly  in  the  same  manner,  and  by  the  same 
words ;  and  if  it  were  otherwise,  as  most  conveyances  are  now 
made  by  the  way  of  use,  endless  confusion  would  ensue/* 
And  in  treating  of  the  case  of  Leigh  v.  Brace  his  Lordship 
said,  that  it  was  more  largely  and  particularly  reported  in 
5  Modem  (6),  where  not  one  word  was  said  of  any  differ- 
ence between  a  conveyance  by  way  of  use,  and  any  other 
conveyance ;  and  that  if  it  had  been  as  Carthew  had  re- 
ported it,  yet  it  was  a  single  case,  contrary  to  reason  and 
common  experience ;  and  such  a  determination  would  make 
such  a  confusion  in  all  the  property  of  the  people  of  this 
kingdom,  that  he  should  have  no  regard  to  it,  but  thought 
that  the  contrary  ought  to  be  declared  to  be  law.  In  Doe 
d.  Mussell  V.  Morgan^  Lord  Kent/on  said  (c),  "  certain 
technical  expressions  were  formerly  adopted  for  the  crea- 
tion of  particular  estates;  and  those  being  weU  under- 
stood, it  seldom  happens  that  others  less  definite  are  sub- 
stituted in  their  room.  Soon  after  the  statute  of  uses,  an 
attempt  was  made  to  introduce  a  different  construction  on 
deeds  to  uses  from  that  which  was  put  on  common  law 
conveyances ;  but  that  attempt  failed  of  success ;  and  the 
same  rule  of  construction  applies  to  both."  And  again,  in 
Alpa^s  V.  WatkinSy  his  Lordship  said  (d),  "  a  deed  to  uses 
must  be  construed  like  a  common  law  conveyance."     In 

(«)  Willes,  180.  (c)  3  Term  Rep.  765. 

(6)  Page  266.  (rf)  8  Term  Rep.  519, 
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Oough  V.  Howard,  Mr.  Justice  Croke  said  (a),  '*  A  man  .j^. 
devises  £/acAr  Acre  to  bis  eldest  son^  to  him  and  his  GALLst 
heirs,  and  PThite  Acre  to  his  younger  son,  omitting  these  BARRiNQToir. 
words,  ^^  to  him  and  to  his  heirs;"  this  omission  is  in  law  as 
a  direct  negation,  that  he  should  not  have  it  in  the  same 
manner  as  the  other  had  Black  Acre.''  It  therefore  fol- 
lows, that  no  estate  of  inheritance  can  pass  under  a  deed, 
or  even  by  will,  unless  words  of  inheritance  be  used  by 
the  grantor  or  devisor;  and  here  the  limitation  is  '^  to  the 
use  of  the  first  son  of  John  Galley  on  Ann  Steele  his  wife, 
lawfully  to  be  begotten ;  and  for  default  of  such  issue,  then 
to  the  use  of  the  second,  third  and  other  sons  otJohn  Galley , 
severally  and  successively,  and  the  several  heirs  male  of 
their  bodies."  There  are  no  words  of  inheritance  which 
can  extend  to  the  first  son;  and  if  so,  he  can  only  take 
an  estate  for  Ufe,  although  estates  of  inheritance  are 
limited  to  the  second  and  other  sons.  The  words  ^*  foir 
default  of  such  issue,"  can  only  apply  to  the  first  son,  as 
there  is  no  other  antecedent  to  which  the  word  such  can 
refer:  and  in  Hay  v.  The  Earl  of  Coventry  (6),  where  an 
estate  was  limited  by  will  to  A.  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  ''  to  the  use  of 
all  and  every  the  daughters,  &c.,  as  tenants  in  common ;  and 
in  default  of  such  issue  to  the  use  of  the  right  heirs  of  the 
devisor;"  it  was  held,  that  after  the  death  of  A.  without 
any  son,  an  only  daughter  took  only  an  estate  for  life. 
There  thje  case  of  Evans  d.  Brooke  v.  Astley  (c),  was  reUed 
on^  where  an  estate  in  tail  male  was  expressly  Umited  to  the 
three  first  sons  of  the  devisor's  sister,  and  in  defauU  of 
such  issue  to  every  son,  &c.,  it  was  held,  that  the  fourth 
son  took  the  same  estate  as  the  three  others,  in  order  to, 
effectuate  the. devisor's  general  intent,  but  Lord*£>ityoii 
observed,  that  there,  the  estate  was  limited  in  formal 
terms  to  the  three  first  sons  of  the  devisor's  sister,  and  to 

(«)  3  Bul»t.  127.  (A)  3  Term  Rep.  83.  (c)  3  Burr.  1670. 
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w  y  m0^       the  heirs  of  their  bodies;  and  in  the  limitation  to  the  fourth 
Galley       ^^^^  these  words  were  omitted;  but  afterwards,  when 


V. 


Barrinqtok.  the  devisor  was  directing  what  was  to  be  done  in  confor- 
mity to  his  will,  he  took  it  for  granted  that  an  estate  of  in- 
heritance was  given  to  the  fourth  son;  for  he  directed  the 
sons  of  that  fourth  son  to  take  his  name  and  arms.  And 
his  Lordship  further  said,  that  the  case  before  him  was 
precisely  similar  to  that  of  Denn  d.  Briddon  v.  Page  {a), 
where  the  words  were,  (after  a  devise  to  S»  Nash^  son  of 
T.  and  M.  Nash,  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  first  and  other  sons 
of  4$.  Nash,  and  the  heirs  male  of  his  and  their  bodies  respec- 
tively), '^and  for  default  of  such  issue,  then  to  the  use  of  all 
and  every  the  daughter  and  daughters  of  the  said  7.  Nash, 
on  the  body  of  the  said  M.  his  wife  begotten  and  to  be 
begotten,  and  for  default  of  such  issue,  to  the  use  of  the 
right  heirs  of  the  said  T.  Nash  for  ever:'* — the  Court  held, 
that  sufficient  did  not  appear  on  the  face  of  the  will  to 
warrant  them  in  saying,  that  an  estate  of  inheritance  was 
given  to  the  daughter:  that,  if  it  were  left  to  conjecture, 
they  might  suppose  that  some  mistake  had  been  made  in 
the  limitation ;  but  they  could  not  determine  on  oonjeo- 
ture,  nor  put  that  in  the  devisor's  mouth  which  he  had 
not  said.  In  Doe  d.  Comberbach  v.  Perryn  {b),  where  an 
estate  was  devised  to  B.,  the  wife  of  ^.,  for  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  remainder 
to  the  chiUrenof  ^.  and  B.  and  their  heirs  for  ever,  to  be 
divided  among  them  equally,  and  if  but  one  child,  to  such 
only  chiid,  and  his  or  her  heirs  for  ever,  and  for  default  of  such 
iesme,  remainder  over : — it  was  held,  that  the  words  ''for  de* 
fault  of  such  issue,''  meant,  "  for  defiiultof  such  children." 
Although  in  E^ansv.  Astley,  Mr.  Justice  Wihnot  8aid(c), 
that  **  for  want  of  such  issue,  means  for  want  of  heirs  male 
<if  the  body,  and  that  tliis  is  the  true  construction;"  yet 

(m)  3  Term  Rep.  87>  n.        (6)  3  Term  Rep.  484.        (c)  7  Burr.  1582. 
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there  the  reason  of  the  case  required  it,  as  there  was  a  long  j^^. 
•accession  of  devisees,  and  also  an  antecedent  to  which  the  oalviy 
word  MTcA  might  be  applied.  BesideSf  that  was  the  case  of  bauunqtcmt. 
a  will,  and  not  of  a  deed,  and  therefore  distiiiguishable  fir^m 
the  present.  So,  in  Doe  d.  WiUk  v.  Murtm  (a),  it  was  d^ 
termined  that  the  words,  to  the  use  of  all  and  every  the  child 
or  children  of  a  marriage  equally,  share  and  share  alike,  if 
ttore  than  one,  as  tenants  in  common,  and  not  as  joint  ten- 
ants, and  if  but  one  diild,  then  to  such  only  childi  his  or 
her  heura  or  assigns  for  ever,  should  be  construed  so  as 
to  create  an  estate  in  fee  in  all  the  diSdren,  the  words, 
^  his  or  her  heirs,'  being  allowed  to  operate  as  words  of  lir 
nutation  on  all  the  preceding  words  in  the  sentence.  And 
although  in  Owen  v.  Smyth  (6),  it  was  held  that  a  limtatioii 
in  a  deed,  to  the  use  of  ^.  for  life,  with  resiattder  to  the 
Jint  son  qfihe  body  ofA.,  lawfufly  issuing,  and  /or  de^ 
faub  efewoh  isstie,  to  die  second,  third,  and  other  sons  of 
A;  and  of  the  several  heirs  male  of  the  bodjf  and  bodies 
efatt  and  every  such  son  and  sons  respectively  isstdng, 
gave  sen  estate  in  tail  male  to  the  first  son  of  A.i  yet  it 
was  plain  to  demonstration,  on  the  face  of  the  feoflhieBt, 
that  it  was  the  intent  of  the  parties,  that  an  estate  taH 
i&muld  be  limited  to  the  eldest  son.  But  the  intent  did  not 
rest  OB  the  first  expressions;  as  the  other  part  of  the  deed, 
respecting  the  trusts  and  other  limitations,  referred  to  an 
esti^  tail  in  the  first  son  of  the  settlor,  as  the  limitation 
was  to  the  several  hebs  male  of  the  body  and  bodies  of  all 
and  every  snch  son  and  sons  respectively  issuing.  Here, 
however,  there  is  no  timitation  to  the  first  son,  so  as  to  give 
himan  estate  tail,  as  the  relatives  they  and  theirs  vix.  ''in 
order  and  course  as  they  shall  be  in  seniority  of  age  and 
priority  of  birth,  and  of  the  several  hdrs  male  oi  their  se- 
veral suad  respective  bodies,*'  can  only  relate  to  the  eecond 
and  odier  sons;  and  whatever  implication  may  be  raised  in 

(«)  4  Tsrm  Rep.  d9.  [h)  2  H.  Bl  594. 
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y2^^       a  will,  in  favour  of  the  intention  of  the  testator,  the  Court 

Oallxv       will  not  give  an  estate  tail,  by  impUcation,  under  a  deed,  as 

B ARWNOTON.    no  latitude  of  construction,  or  conjecture  as  to  intent,  can  be 

allowed  in  an  instrument  of  the  latter  description,  beyond 

the  precise  meaning  which  the  particular  words  used  in 

the  limitation  import. 

Mr.  Serjeant  Peake,  contra. — ^Thecaseof  Owenv.  Smyth 
is  expressly  in  point,  and  decisive  of  the  present,  and 
there  can  be  no  doubt  but  that  it  was  the  intention  of  the 
aettlor  that  an  estate  tail  should  be  limited  to  his  eldest  as 
well  as  his  other  sons,  although  by  some  sUp  or  blunder 
the  usual  words  are  omitted ;  if  the  words,  ^'  and  in  default 
of  issue,"  or  **  his  heirs,"  had  been  added,  all  possible 
doubt  would  have  been  removed.  It  is  a  well  known  and 
established  principle,  that  where  the  intent  of  the  parties 
to  a  deed  to  uses,  can  be  clearly  collected  from  the  deed 
itself,  the  instrument  shall  be  so  construed  as  to  effectuate 
that  intent.  So,  in  deeds  which  are  obscure,  if  the  Court 
can  see  on  the  face  of  the  whole  of  the  instrument  taken 
together,  that  the  intention  of  the  grantor  or  settlor  is  dif- 
ferent from  what  it  appears  to  be  if  part  only  be  read,  the 
Court  will  look  at  the  four  comers  of  the  deed,  and  con- 
strue it  accordingly  ;  as  in  the  case  of  a  covenant  for  title, 
or  quiet  enjoyment,  which,  if  taken  /?er  se^  might  be  ex- 
press against  all  persons  and  all  acts,  but  which  might  be 
restrained  by  a  subsequent  covenant  to  the  act  of  the  par- 
ty himself;  and  although  it  might  be  declared  on  as  a 
general  and  unqualified  covenant,  and  against  the  acts  of 
all  the  world,  yet  if  coupled  with  other  restraining  cove- 
nants, it  must  be  confined  to  the  acts  of  the  <x>venantor 
alone ;  and  here,  enough  appears  on  the  face  of  the  deed 
to  inform  the  Court  of  the  intention  of  the  settlor.  In 
Doe  d.  fFillig  v.  Martin,  where  a  question  arose  on 
a  marriage  settlement,  the  Court  held,  that  the  words 
"  his  or  her  heirs,"  might,  considering  the  whole  of  the 
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terms  of  the  deed,  and  the  manifest  intention  of  the  partieif,  l^^f^ 
act  as  words  of  limitation  on  all  the  preceding  words  in  Oallbt 
the  sentence,  and  that  by  putting  certain  stops,  or  using  Barrinoton 
a  jMurenthesis,  they  might  be  taken  to  apply  to  the  heirs 
of  all  the  children,  although  the  words  in  the  deed  were 
''  to  the  use  of  all  and  every  the  child  or  child  ren,  equal- 
ly, share  and  share  alike,  to  hold  the  same,  if  more  than 
one,  as  tenants  in  common,  and  not  as  joint  tenants,  and 
if  but  one  child,  then  to  such  only  child j  his  or  her  heirs  or 
assigns  for  ever;"  and  the  Court  construed  these  words  thus, 
vis.  ^' to  the  use  ofall  and  every  the  childor  children  equally, 
share  and  share  alike,  his  or  her  heirs  or  assigns  for  ever.** 
So  here,  it  is  quite  clear,  that  the  settlor  intended  that  the 
estate  should  go  in  succession  from  his  eldest  son  and  his 
heirs  male,  to  his  second,  third,  and  fourth,  &c. :  and  in 
Hay  V.  The  Earl  of  Cotentry^  Lord  Kenyan  said  (a),  that 
the  rule  adopted  by  Lord  HcUe  in  determining  a  question 
of  this  nature,  was  ^*  naseitur  a  sociis  ;**  and  in  Lady  Dacre 
▼.  Doe  in  error  (6),  his  Lordship  again  adopted  that  rule 
as  applicable  to  the  construction  of  wills :  viz.  that  one 
clause  or  provision  must  be  construed  with  reference  to 
others  which  may  be  found  in  the  same  instrument,  and 
from  which  a  meaning  may  be  given  to  the  whole:  and  if 
the  argument  for  the  plaintiff  in  the  construction  of  this  deed 
were  to  prevail,  if  the  settlor  had  no  child  Uving  at  the 
time  of  his  death,  but  one  were  bom  the  day  after  his  de- 
cease, he  would  take  an  estate  tail,  whereas,  if  bom  in  his 
life-time,  such  child  would  only  take  an  estate  for*  life. 
The  words  in  the  limitation  being,  **  to  the  use  of  the  se- 
cond, thirdr  and  other  sons,  and  the  several  heirs  of  their 
bodies,  it  may  be  diflBcult  to  say,  that  they  refer  to  the 
first  or  eldest  son;  but  the  concluding  words,  vtV.  ''the 
elder  of  such  sons,  and  the  heirs  male  of  his  body,  being 
always  preferred  before  the  younger,"  are  referrible  to  all 

• 

(«)  S  Term  Rep.  87.  (fi)  8  Term  Rep.  1  Ifi. 
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the  sons ;  and  although  the  word  such  generally  refers  to 
the  last  antecedent,  yet  it  is  not  necessarily  confined  to  it, 
Barringtok.    And  more  particularly  so,  where  the  whole  of  the  deed 
shews  a  contrary  intent ;  and  the  case  of  Owen  v«  Smyth 
warrants  t{iis  construction:  and  Lord  Chief  Justice  Eyre 
there  said,  ''that  it  was  the  intent  of  the  parties,  that  an 
estate  tail  should  be  limited  to  the  eldest  son,  and  that  no 
man   could  read  the  deed  without  seeing  such  intent, 
although,  by  some  strange  blunder,  the  usual  words  w^re 
omitted.**    That  is  directly  applicable  to  the  present  case, 
for  liie  word  $ueh,  at  the  commencement  of  the  clause,  is 
wholly  inconsistent  with  the  other  terms  of  the  settlement, 
which  was  fhimed  in  precisely  the  same  terms  as  that  in 
Owen  V.  Sfnyth.    In  Evane  t,  Astiey,  (iiere  was  a  devise 
to  the  three  eons  of  C.  D»  successiTely,  in  tail  male,  re- 
mainder to  every  son  and  sons  of  the  said  C.  D.,  which 
should  be  begotten  on  the  body  of  Sarah,  his  wife,  and 
for  want  ofwth  issue,  to  W.  H.  &c.,  with  a  proviso,  that 
the  devisees  and  their  descendants  should  take  (he  surname 
and  arms  of  the  testator;  and  it  was  resolved  that  the 
nfter-bom  sons  took  several  estates  in  tail  male  in  succes- 
sion, as  the  words  '^  for  want  of  such  issue,"  must  be  con- 
strued, for  want  of  heirs  mafe  of  the  body,  in  order  to  ef- 
fectuate  the   general    intent  of  the   devisor:    and    the 
ground  of  that  decision  was  explained  by  Lord  Kenyan, 
in  Hay  v.  The  Earl  of  Coventry.    In   Camyns's  Di- 
gest {a),  it  k  laid  down,  that  ''  relative  wevds  are  gene- 
rally referred  to  the  next  antecedent,  where  the  intent 
upon  the  whole  deed  does  not  appear  to  the  contrary :"  and 
if  so,  the  word  such  is  not,  in  all  cases,  to  be  confined  to 
Ae  last  antecedent.   As  well,  therefore,  on  the  construction 
of  the  whole  of  the  deed,  as  on  the  aofhority  of  Owen  v. 
Smyth,  the  eldest  son  of  John  Galley  took  an  estdte  of 
inheritance. 

(«)  Tit.  Parols,  (A  14). 
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Mr.  Serjeant  Boiamquet^  in  reply.— ^Although  it  may  be        jftt5^^ 
coDected  from  the  wliole  of  the  deedi  that  the  settlor  in-       oallbit 
tended  to  give  bb  eldest  son  an  estate  tail,  yet  as  no    baraiitovoin 
words  applicable  to  an  estate  of  inheritance  are  introduced^ 
such  estate  cannot  be  conveyed.     Although  it  has  been 
said,  that  the  whole  of  the  deed  must  be  looked  at,  in 
order  to  ascertain  what  estate  the  settlor  intended  should 
pass  to  his  first  son,  yet,  if  that  construction  were  to  pre- 
vail, as  much  confusion  would  arise  in  questions  of  title  un- 
der deeds,  as  under  wflls ;  and  the  Courts  have  long  since  la- 
mented that  the  same  rules  of  construction  had  not  origin- 
ally been  put  on  wills  as  on  de^ds ;  and  although  in  cases  of 
contract  the  whole  of  the  instrument  may  be  looked  at, 
yet  the  Court  will  not  extend  that  principle  to  a  convey- 
ance of  an  estate  by  deed.     It  has  been  said  too  that  the 
word  McA,  need  not  be  confined  to  the  last  antecedent, 
or  that  the  clause  may  be  read  as  in  Doe  v.  Martin ;  but  in 
JEfny  v.The  Elarl  ofCovenfry,  Lord  Aenyon  said,''  if,  indeed, 
the  word  '  such,  had  not  been  introduced  in  the  clause,  we 
might  perha]»  have  said,  that  as  '  issue  '  is  genus  genera- 
Uerimum^  it  should  include  all  the  progeny.     But  that 
die  word  tueh  was  relative,  and  restrained  the  words  which 
accompanied  it,  and  that  the  objection  then  occurred, 
rolitti  sed  non  dixit.**     And  in  Owen  v.  Smyth,  Lord 
Chief  Justice  Eyrt  said, ''  I,  for  one,  adhere  to  the  mle 
wfaic^  forbids  the  raising  estates  by  implication  in  deeds, 
and  think  that  we  ought  not  to  grant  the  same  indulgence  to 
inaccuracy,  in  the  construction  of  deeds,  as  we  do  in  wills. 
But  here  it  is  not  necessary  to  resort  to  fanplicaticm,  or 
to  enquire  whether  the  same  latitude  is  to  be  allowed 
to  eonveyances  to  uses,  as  to  wiUs>  as  there  are   strict 
teehnieal  words  capable  of  being  applied  to  the  first  soil» 
so  as  to  give  him  an  estate  tail.**   But  here  It  is  quite  cleaF, 
that  the  words  they  and  their  apply  to  the  same  persons,  «ur* 
the  second  and  other  sons;  and  more  specially  so^  as  they 
were  not  to  take  as  tenants  in  common,  btft  severally  and 
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successively,  according  to  seniority  of  age,  and  priority  of 
birth ;  and  the  word  "  such  *'  in  the  former  part  of  the  limita- 
tion,  can  only  refer  to  the  first  son^  who  consequently  took 
an  estate  for  life  only. 


The  following  certificate  was  afterwards  sent: — 
This  case  has  been  argued  before  us,  we  have  consider- 
ed the  same,  and  are  of  opinion,  that  John  Galley  the 
eldest  son  of  John  Galley ,  the  settlor,  took  an  estate  tail 
under  the  limitations  in  the  marriage  settlement  of  the  23d 
May,  1738.     • 

W.  D.  Best, 
J.  A.  Park, 

J.  BURROUGH, 

S.  Gaselee. 


Jan.  26<iL 

A  writof<icet- 
doi  ad  curiam 


Bates  v.  Turner,  Gent.,  One,  &c. 

X  HE  defendant  being  indebted  to  the  plaintiff  in  the  sum 
^^notHcfrom  ®^^''  '^'  ^^^  "^ovli  and  labour,  the  latter,  on  the  19th  July, 
a  court  of  con-     1824,  entered  ^  plaint  in  the  Court  of  Requests  for  the 

acience  to  a  8U-  *  ^        ^ 

perior  Court  at  manors  of  Sheffield  and  Ecclesall,  in  the  county  of 
and  where  such  York{a)  \  upou  which  the  defendant  was  summoned  to  ap- 
Tm  by  "defend-  pear  in  that  court,  on  the  29th:  on  which  day  the  plaintiff 

ant,  to  remove  a  attended,  and  withdrew  his  plaint.     On  the  27th,  how- 
plaint  from  the 
Court  of  Re-       ever,  the  defendant  sued  out  a  writ  of  accedas  ad  curiam 

quests  for  the 
manors  of  She/- 

field  and  Eceletali,  to  the  Court  of  Common  Pleat,  and  he  demanded  a  declaration  before  the  re- 
turn of  the  writ,  the  Court  set  aside  the  proceedings  with  costs. 


(a J  The  Court  was  established 
by  the  statute  29Geo.2,  c.  37,  for 
the  recoTeiy  of  debts,  within  the 
manors  of  Sheffield  and  Ecclesall, 
not  exceeding  40s,,  and  the  pow- 
er of  the  Ck>urt  was  afterwards, 
by  statute  48  Geo.  3,  c.  103,  ex- 


tended to  the  recovery  of  debts 
not  exceeding  5/. ;  and  by  the  34th 
section  of  the  latter  statute,  it  was 
enacted,  that  no  privilege  should 
be  allowed  to  exempt  any  attor- 
ney, &c.  from  being  sued  in  that 
Court. 
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to  remove  the  proceedings  into  this  Court,  and,  before       .j^^ 
the  return  of  that  writ,  had  proceeded  to  demand  a  de- 
claration. 

Mr.  Serjeant  Wilde,  in  the  last  Term,  obtained  a  rule 
calling  on  the  defendant,  to  shew  cause  why,  under  the 
above  circumstances,  the  demand  of  declaration  and  all 
other  proceedings  in  this  cause  should  not  be  set  aside 
with  costs. 

Mr.  Serjeant  Vaughan  now  shewed  cause,  on  an  affidavit 
which  stated  that  the  writ  of  accedas  was  sued  out  by  the 
defendant,  on  the  27th  o{  Jtdff,  and  that  the  plaintiff  had 
attended  at  the  Court  of  Requests  on  the  ^th  with  his 
witnesses,  for  the  purpose  of  proceeding  in  the  suit,  when, 
finding  that  the  defendant  had  sued  out  an  accedas  ad 
tmriam,  he  withdrew  his  plaint.  The  learned  Serjeant 
submitted,  that  as  the  plaint  had  been  previously  removed 
from  the  court  below  by  the  defendant,  the  plaintiff  could 
not  afterwards  withdraw  it;  the  jurisdiction  of  the  Court 
of  Requests  being  at  an  end,  from  the  time  of  the  removal 
of  the  suit,  and  the  issuing  of  the  accedas  being  the  re- 
moval. 

[Mr.  Justice  Burrough.  —  The  cause  is  not  removed  till 
the  writ  is  returned.] 

Mr.  Serjeant  Wilde,  in  support  of  the  rule. — In  Scott  v. 
Bye  (a),  the  Court  determined  that  a  writ  oifahejudg-^ 
ment  does  not  lie  from  a  court  of  conscience  to  a  supe- 
rior Court;  and  here,  the  plaintiff  having  withdrawn  his 
plaint,  and  the  defendant  received  notice  of  it,  he  cannot 
now  force  the  plaintiff  on  in  this  Court  to  pay  costs.  The 
writ  of  accedas,  although  issued  on  the  21  ih.  July,  was  not 
returnable  till  the  5th  August  following.     The  defendant 

(a)  9  B.  Moore,  649. 
VOL.  X.  i> 
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abould  at  least  have  waited  until  that  day  before  he  de^ 
manded  a  declaration,  or  put  the  plaintiff  to  any  expense 
in  coming  to  this  Court;  for  he  would  have  ascertained  by 
the  return,  that  the  plaint  was  withdrawn,  and  that  all 
further  proceedings  were  thereby  rendered  unnecessary. 


Per  Curiam. — This  writ  should  not  have  been  issued. 
We  determined  in  the  last  Term,  in  the  case  of  Scott  v. 
ByCf  that  a  writ  o{ false  judgment  will  not  lie  for  the  re* 
moval  of  a  plaint  from  a  Court  of  Requests  into  this  Court, 
on  the  ground  that  the  judgment  in  the  court  below  was 
directed  by  statute  to  be  given  '*  according  to  equity  and 
good  conscience/'  and  not  according  to  the  usual  course 
of  proceeding  at  common  law  ;  and  here  the  statute  directs 
that  the  debtors  shall  be  summoned  before  the  commis- 
sioners, who  are  empowered  to  give  judgment  accordingly* 
The  same  rule  therefore  will  apply  to  a  writ  of  accedas  ad 
curiam.  Besides,  the  defendant  should  not  have  demand- 
ed a  declaration  before  the  return  of  the  writ  of  accedaSj 
by  which  he  would  have  found  that  the  plaint  had  been 
withdrawn,  and  that,  therefore,  all  further  proceedings 

were  unnecessary. 

Rule  absolute. 


JtmUjiK  Seaman  v.  Price. 

yify^gg^  ^  J.  ills  was  an  action  of  assumpsit  on  a  special  agree- 
pbintis;  httlng  ment.     The  first  count  of  the  declaration  stated,  that  the 

▼cnMuy  agreed 

with  /.  s.  for  plaintiff,  before  the  making  of  the  promise  of  the  defendant 
houM^Uiede-    thereinafter  mentioned,  had  bargained  and  agreed  with 

fendant  agreed, 

in  writing,  to  give  the  plaintiff  40(.  for  liis  bargain,  and  the  conveyance  was  afterwards  made  by 
/.  &  to  the  defendant's  wife  at  his  request: — Held^  tliat  the  transfer  of  the  bargain  so  made  by  the 
plaintiff  with  /.  S.  was  a  good  connderation  for  the  defendant's  promise,  and  that  a  declaration  in 
tummptU,  stating  the  consideration  to  be,  tliat  the  plaintiff  would  relinquish  the  bargain  to  the  de- 
fendant, and  afford  liim  an  opportunity  of  becoming  the  purchaser,  and  that  he  had  done  so,  was 
•nfficient: — H»ld  also,  tliat  the  conveyance  executed  to  the  defendant's  wife,  as  his  nominee,  sup- 
ported an  avennent  that  the  defendant  himself  became  the  purchaser. 


PftlCB.' 


IN  THE  FIFTH  AND  SIXTH  YEARS  OF  GEO.  IV.  $3 

otiB  Joel  EmamtHj  for  the  purchase  by  hhn,  plaintiff^  iat5. 
of  three  freehold  houses,  situate,  &c.,  of  and  from  the  said  Sbamaw 
Joel  Ematmely  to  be  conveyed  to  the  plaintiff,  at  and  for 
the  price  of  600/.  That  the  defendant  was  desirous  of 
obtaining  the  said  bargain,  and  becoming  the  purchaser 
of  the  said  houses,  instead  of  the  plaintiff;  and  that  there* 
upoiiy  heretofore,  to  wit,  on,  &c.  in  consideration  that  the 
]ikyntiff  at  the  request  of  the  defendant  would  sell  and 
give  op  to  the  defendant  the  said  bargain,  and  would  suf- 
fer and  permit  him  to  become  the  purchaser  of  the  said 
houses  from  the  said  Joel  Emanuel^  instead  of  him  the 
plaintiff,  he,  the  defendant,  undertook,  &c.  to  pay  the 
plaintiff  40/. : — the  plaintiff  then  averred,  that  he,  confiding 
ia  that  promise,  did  sell  and  give  up  the  bargain  to  the  de- 
fendant, and  did  suffer  and  permit  him  to  become  the  pur« 
chaser  of  the  houses  of  and  from  the  said  Joel  Emanuel^ 
instead  of  the  plaintiff;  and  that  the  defendant  did  accord* 
ingly  become  such  purchaser,  and  did  take  the  said  bargain 
and  obtain  a  conveyance  to  him,  the  defendant,  of  the  said 
houses,  on  the  terms  aforesaid :  and  assigned  for  breach,  non- 
payment of  the  said  sum  of  401. — The  second  count  was  si- 
xaSar  to  the  first,  only  stating  that  the  plaintiff  gave  up  his 
bargam  with  Emanuel,  and  suffered  and  permitted  the  de- 
fendant to  be  accepted  as  purchaser,  and  that  he  became 
so  accordingly.  The  third  count  stated,  that  the  defend- 
ant had  undertaken  to  pay  the  plaintiff  40/.  in  consideration 
of  his  relinquishing  his  bargain  with  Emanuel,  and  suffer- 
11^  the  defendant  to  be  accepted  as  purchaser;  and  the 
fourth  count  alleged  that  in  consideration  that  the  plaintiff 
would  relinquish  and  give  up  the  said  bargain  to  the  de- 
fendant, and  would  give  and  afford  to  him  an  oppor- 
tunity of  becoming  the  purchaser  of  the  houses,  the  defend- 
ant undertook  to  pay  the  plaintiff  40/.  for  the  said  bargain, 
and  the  plaintiff  then  averred,  that  he  did  relinquish  and 
give  up  the  bargain  to  the  defendant,  and  give  and  afford 
him  an  opportunity  of  becoming  the  purchaser  of  the 

d2 
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IS25»^       houses.     To  these  were  added  the  common  money  counts. 
The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the 
adjourned  Sittings  at  Guildhall,  after  the  last  Term,  the 
plaintiff  gave  in  evidence  a  written  agreement,  between 
him  and  the  defendant,  which  contained  the  terms  as  stated 
in  the  declaration ;  but  it  appeared  that  the  former  had  en- 
tered into  no  written  contract  or  agreement  with  Emanuel, 
the  owner  of  the  houses,  for  the  purchase  of  them  at  600/. ; 
but.  he  proved  that,  although  a  mere  verbal  contract,  it 
had  been  acted  on ;  and  that  the  defendant  had  obtained 
possession  accordingly.  It  also  appeared  that  the  premises 
were  conveyed  by  Emanuel,  at  the  request  of  the  plaintiff, 
and  under  the  direction  of  the  defendant,  to  the  defend- 
ant's wife^  but  the  conveyance  was  not  in  trust  for  the 
defendant,  but  was  made  beneficially  to  Mrs.  Price  herself; 
and  Emanuel  stated,  that  he  would  not  have  conveyed  to 
her  unless  at  the  request  of  the  plaintiff,  to  whom  he  held 
himself  bound  by  his  contract.  On  this  evidence  it  was 
objected,  for  the  defendant,  that  this  action  could  not  be 
maintained,  on  two  grounds :  Jirst,  that  as  the  bargain  be- 
tween the  plaintiff  and  Emanuel  was  not  in  writing,  it  was 
void  under  the  statute  of  frauds,  and  therefore  that  the 
transfer  of  it  to  the  defendant  could  form  no  good  consi- 
deration for  the  defendant's  promise,  inasmuch  as  it  could 
not  be  legally  enforced  against  Emanuel;  and  secondly, 
that  the  evidence  did  not  support  the  declaration,  as  it 
was  alleged  that  the  defendant  himself  became  the  pur- . 
chaser;  whereas,  the  legal  conveyance  was  not  executed 
to  him,  but  to  his  wife,  who  was  not  even  a  trustee  for 
the  defendant.  His  Lordship,  however,  was  of  opinion 
that  all  the  counts  of  the  declaration  were  substantially 
supported,  and  that,  as  to  the  first  objection,  the  plaintiff 
had  brought  himself  within  the  statute  of  frauds,  the  agree- 
ment on  which  he  founded  his  action  against  the  defend-  ^ 
ant  being  in  writing;     that  if  Emanuel  had  refused  to 
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convey,  there  might  have  been  a  valid  defence;  but  that  the  1825. 
defendant  having  derived  all  the  advantage  intended  by 
the  bargain,  he  could  not  be  afterwards  permitted  to  say, 
that  what  he  agreed  for  with  the  plaintiff  was  of  no  value ; 
and,  as  to  the  second  objection,  his  Lordship  thought 
that  as  the  defendant  had,  in  substance,  become  the  pur- 
chaser of  the  premises,  he  had  the  entire  benefit  of  the 
bargain  by  the  conveyance  to  his  wife,  as  his  nominee, 
and  which  conveyance  was  procured  for  the  defendant 
through  the  means  of  the  plaintiff.  The  Jury  found  a  ver- 
dict for  the  latter;  damages,  40/. 

Leave  being  reserved  to  the  defendant  to  move  that  this 
verdict  might  be  set  aside,  and  a  nonsuit  entered,  in  case 
the  Court  should  be  of  opinion  that  either  of  the  objec- 
tions raised  for  the  defendant  was  well  founded  : — 

Mr.  Serjeant  Pell  now  moved  accordingly,  and  submitted, 
in  the^r^^  place,  that  the  plaintiff  had  no  interest  in  the 
houses  in  respect  of  which  he  could  enter  into  a  contract 
with  the  defendant,  as  the  bargain  or  agreement  for  the 
purchase  between  the  former  and  Emdnuel  had  not  been 
reduced  into  writing.  Secondly ^  the  consideration  for  the 
defendant's  promise,  is  stated  in  all  the  counts  of  the  de- 
claration, to  be  founded  on  the  plaintiff's  giving  up  or  re- 
linquishing his  bargain ;  whereas,  there  was  no  bargain  he 
could  give  up ;  and  even  if  there  had  been,  it  was  not  bind- 
bg  on  Emanuel^  and  consequently  was  no  consideration 
at  all.  Lastly i  the  declaration  states,  that  the  defendant 
became  the  purchaser  of  the  houses,  when,  in  point  of 
&ct,  he  was  not  so,  as  the  conveyance  was  executed  to 
his  wife,  absolutely,  and  not  as  a  trustee  for  her  husband. 

Lord  Chief  Justice  BssT.-^There  can  be  no  doubt  as  to 
the  justice  of  this  case,  when  the  facts  are  fully  consider^ 
ed.  The  plaintiff  made  a  bargain  with  Emanuel,  for  the 
purchase  of  the  houses  in  question  for  the  sum  of  600/« 
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1825.^       The  defendant,  being  desirous  of  having  the  bargain,  offer- 
ed him  40/.  for  it;  the  plaintiff  accepted  the  offer,  and  a 
contract  in  writing  was  accordingly  entered  into  between 
him  and  the  defendant ;  but  as  there  was  no  previous  writ- 
ten contract  between  the  plaintiff  and  Emanuel^  it  has 
been  ccmtended  that  there  was  no  good  or  legal  considera^ 
tion  for  the  agreement  entered  into  between  the  plaintiff 
and  defendant.     Emanuel  made  no  objection  to  the  per- 
formance of  his  contract  or  bargain  with  the  plaintiff,  or  to 
the  agreement  made  by  the  latter  with  the  defendant,  but, 
on  the  contrary,  allowed  the  wife  of  the  latter,  as  his  nomi- 
nee, to  take  possession  of  the  premises.   He  therefore  had 
the  opportunity  of  becoming  the  purchaser,  and  should 
not  be  afterwards  allowed  to  take  advantage  of  such  ob- 
jections as  have  been  now  raised.    A  moral  obligation  is  a 
sufficient  consideration  on  which  to  found  an  assumpsit, 
and  more  particularly  so,  if  it  be  productive  of  advantage 
to  the  party  to  whom  it  is  made:  and  here  Emanuel  con- 
veyed the  premises  to  the  defendant's  wife,  at  the  express 
request  of  the  plaintiff;  and  Emanuel  stated  that  he  would 
not  have  assigned  them  to  her  but  for  such  request,  as  he 
held  himself  bound  by  his  contract  with  the  plaintiff.     Al- 
though it  has  been  objected,  that  none  of  the  counts  in  the 
declaration  can  be  supported,  the  fourth  was  clearly  prov- 
ed, and  is  of  itself  sufficient  to  entitle  the  plaintiff  to  re- 
cover;  as  it  is  therein  alleged,  that  he  relinquished  his  bar- 
gain, and  gave  the  defendant  an  opportunity  of  becoming 
the  purchaser.     He  had  in  fact  given  him  that  opportunity, 
and  was  consequently  entitled  to  the  sum  agreed  to  be 
paid  to  him  by  the  defendant;  and  I,  therefore,  see  no  rea- 
.son  to  disturb  this  verdict. 

The  rest  of  the  Court  concurring. 

Rule  refused. 
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SCHUMACK  r.  Lock.  TkursdoM, 

^— .  Jew.  27m. 

J.  HIS   was  an  action  of  special  assumpsit.     The  first     An  agent  or 
count  of  the  declaration  stated ,  that  in  consideration  that  ^l^i^^^thfai 
the  plaintiff  had  permitted  the  defendant  to  deposit  cer-  ^  "^'Sl^ 
tiin  mud  or  soil  on  a  rope-walk  bdonging  to  the  plaintiff,  thenivefdecla- 
the  defendant  undertook  to  remove  it  on  being  requested  him  uto«pi^ 
so  to  do.     Breach  fw  not  removing.    The  second  count  ^^^JISku* 
was  fer  not  removing  it  within  a  reasonable  time.  ineTidenee,iiii- 

lets  they  fidl 

At  the  trial,  before  Mr.  Justice  Park,  at  the  last  As-  within  the  na- 
siaes  for  Surrey,  it  appeared,  that  the  plaintiff  *s  rope-walk  pioyment  m 
abutted  on  a  mill  stream  belonging  to  the  defendant,  the  '°^  ^^  * 

^^    "  lemnt* 

■od  of  which,  on  cleansing  the  stream,  had  been  deposited 
on  the  plaintiff's  land ;  that  the  plaintiff  some  time  after- 
wards required  it  to  be  removed,  as  it  rendered  his  rope- 
walk  nearly  useless;  which  requisition  not  being  compli- 
ed with,  the  present  action  was  commenced.  That  the 
defendant's  foreman  had  previously  asked  and  obtained 
the  plaintiff's  permission  to  throw  the  mud  on  his  land, 
aid  that  he  promised  to  remove  it  whenever  he  should  be 
requested  00  to  do ;  but  the  foreman  having  died  before  the 
ccnunenoement  of  the  action,  the  plaintiff,  in  order  to 
shew  that  he  was  authorised  by  the  defendant  to  make 
such  a  promise,  called  witnesses  to  prove  declarations 
flttde  by  a  person  of  the  name  of  Shepherd,  who  acted  as 
derk  to  the  defaidant,  and  who  had  the  internal  manage- 
ment of  the  mill  at  the  time,  as  to  the  directions  he  gave 
the  foreman  for  clearing  the  stream  and  taking  away  the 
auid;  but  as  those  witnesses  merely  proved  that  Shepherd 
resided  in  America  Square,  and  acted  as  clerk  to  the  de- 
fendant, who  had  a  counting-house  there,  and  that  he  had 
given  orders  for  lead  and  other  things  necessary  for  carry- 
ing on  the  business  within  the  mill,  the  learned  Judge  was 
of  opinion,  that  it  was  not  sufficiently  shewn  that  Shepherd 
was  authorised  by  the  defendant  to  give  directions  to  the 
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JBSU^^  foreman  as  to  cleansing  the  stream ;  and  as  the  plaintiff  could 
furnish  no  other  evidence  of  a  promise  by  the  defendant  to 
remove  the  mud,  a  nonsuit  was  directed. 

Mr.  Serjeant  Wilde  now  applied  for  a  rule  nm  that  this 
nonsuit  might  be  set  aside,  and  a  new  trial  granted ; — and 
submitted,  that  the  declarations  of  Shepherd  should  have 
been  received,  or,  that  at  all  events,  there  was  sufficient 
evidence  to  go  to  the  Jury,  of  his  being  authorised  to  give 
directions  to  the  foreman  as  to  the  removal  of  the  mud, 
as  he  had  the  exclusive  management  of  the  mill,  and  might 
therefore  be  considered  as  the  agent  of  the  defendant,  and 
empowered  by  him  to  give  directions  respecting  the  cleans- 
ing of  the  stream,  and  more  particularly  so,  as  he  paid  the 
labourers  their  wages  for  so  doing,  on  account  of  the  de- 
fendant. He  therefore  must  be  considered  as  standing  in 
the  situation  of  the  defendant  himself,  as  he  not  only 
conducted  the  business  at  the  coimting-house,  but  at- 
tended daily  at  the  mill ;  and  it  was  his  duty  to  give  direc- 
tions as  well  as  to  the  cleansing  of  the  stream  as  the  man- 
agement of  the  machinery ;  and  it  was  unnecessary  to  call 
him  as  a  witness,  as  the  directions  he  gave  the  foreman 
might  be  proved  by  those  who  heard  him  as  well  as  by 
himself. 

Lord  Chief  Justice  Best.  —  I  am  of  opinion,  that  the 
agency  of  Shepherd,  as  far  as  regarded  the  cleansing  of 
the  stream,  was  not  established,  so  as  to  render  his  decla- 
rations admissible  in  evidence  at  the  trial.  It  appeared, 
that  he  acted  as  a  clerk  to  the  defendant,  who  was  a  mil- 
ler; and  that,  independently  of  such  duty,  he  had  given 
orders  as  to  the  articles  furnished  for  the  interior  of  the 
establishment.  The  cleansing  of  the  stream  and  removal 
of  the  mud  did  not  fall  within  the  ordinary  dealings  of  the 
defendant  as  a  miller;  and  his  clerk  does  not  appear  to 
have  been  authorised  by  him  to  make  any  bargain  as  to 
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the  terms  on  which  the  mud  might  be  placed  on  the  ^IMfl* 
plaintiff's  land^  or  at  what  time  it  should  be  removed.  It 
was  merely  proved  that  he  was  employed  within  the  mill, 
where  he  was  only  authorised  to  act  as  the  agent  of  the  de- 
fendant,  or  in  America  Square f  as  his  clerk;  if  so,  and  the 
house  of  the  defendant  had  been  out  of  repair,  and  the  plain- 
tiff's permission  had  been  required  to  place  the  materials  on 
his  land  before  the  repairs  were  completed.  Shepherd 
would  not  have  been  an  authorised  agent  for  that  pur« 
pose,  as  it  would  not  fall  within  the  scope  of  his  authority, 
which  was  confined  to  the  internal  superintendence  of  the 
mill,  and  the  business  of  the  counting-house. 

Mr.  Justice  Park.  —  I  thought  at  the  trial  that  this  waf 
an  extremely  clear  case.  The  defendant  had  a  counting-* 
house  in  America  Square,  where  Shepherd  acted  as  his 
clerk.  He  also  gave  directions  as  to  the  management  of 
the  interior  of  the  mill.  It  was  at  first  proposed  to  shew 
that  he  was  a  partner  with  the  defendant;  but. as  there 
was  no  evidence  of  that  fact,  it  was  contended  that  he  was 
an  agent;  but  as  it  was  not  proved  that  he  was  acting 
within  the  scope  of  his  authority  in  giving  orders  as  to. 
the  cleansing  the  stream,  or  placing  the  mud  on  the  plain- 
tiff's landy  I  rejected  evidence  of  his  declarations  made 
to  the  foreman  in  that  respect,  and  who,  in  all  probability, 
of  himself  entered  into  the  engagement  or  agreement 
with  the  plaintiff  to  remove  the  mud. 

Mr  Justice  Burrouqh. — There  was  no  evidence  of 
Shepherds  agency  quoad  hoc;  and  as  the  defendant  al- 
lowed the  mud  to  remain  on  the  plaintiff's  land  after  he 
had  notice  to  remove  it,  the  plamtiff's  proper  remedy 
would  have  been  by  an  action  of  trespass. 

Mr.  Justice  Gaselee  concurring — 

Rule  refused^ 
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Thursday^       DixoN,  Assignee  of  Moore,  a  Bankrupt,  v.  Hatfield. 

Jan,  97tn. 

A.  having  J.  HIS  was  an  action  of  assumpsit  for  the  breach  of  an 

compiete^e  agreement.    The  declaration  stated,  that  at  the  time  of 

woStln  a  house  M^Jting  the  promise  and  undertaking  of  the  defendant, 

of  the  defend-  gfXkd  hefoTeMoore  became  bankrupt,  it  was  agreed  between 

ant,  and  to  And 

aU  materiaU,  ooe  William  West  and  the  defendant,  that  West  should 
u^  uTproCTlre'  complete  certain  carpenter's  work  for  the  defendant,  at  a 
timber  for  that    certain  house  of  him  (the  defendant),  situate,  &c.,  and 

purposei  It  was  

supplied  by  B.    that  in  Consideration  that  Moore  would  furnish  West  with 

on  the  following     .  •      i    « ^ 

undertaking  timber  for  that  purpose,  the  defendant  promised  Moore, 

ti^efiradant^:^  before  he  became  bankrupt,  that  he  would  pay  him  50/., 

"  *  y^  ^^'  provided  the  work  were  completed  by  West.    The  plaintiff 

bertoahouse  then  averred,  that  Moore,  the  bankrupt,  supplied  the 

out  of  the^o-  timber,  and  that  West  had  completed  the  work  according- 

ney  thatjhave  |y^     There  were  also  counts  for  goods  sold  and  delivered 

provided  J,*t  \)y  the  bankrupt  to  the  defendant  before  the  bankruptcy, 

worit  is  com-  - 

pieted:"— .        and  the  usual  money  counts.     The  defendant  pleaded  the 

Seld,  that  this     «^«^^«i  :««„a 

was  iot  a  coua-  general  issue. 

terai,  but  a  di-        At  the  trial,  before  Lord  Chief  Justice  Best,  at  GuildhaU, 

rect  undertalL- 

ing  by  the  de-  At  the  sittings  after  the  last  Term,  the  agreement  given  in 

upon  the  com-  -evidence  by  the  plaintiff  was  as  follows : — ^'  I,  Richard  Hixt' 

tlfk^^d^  JfoW,  (the  defendant,)  do  agree  to  pay  Mr.  J.  Moore  501.  for 

it  was  immate-  timber  to  house  in  Annetfs  Crescent,  out  of  the  money 

rial  whether  the     -        _.  ,  Tir.»i.         -nr  -i    -i   trr  i    • 

work  were  done  that  1  have  to  pay  ntlham  West,  provided  nests  work  is 
another** penon.  Completed."  It  appeared,  that  before  this  agreement  was  en- 
tered into.  West  had  contracted  with  the  defendant  to  com- 
plete the  carpenter's  work  in  the  house  in  question,  and  find 
all  the  materials,  but  that,  being  unable  to  provide  funds  to 
procure  timber  for  that  purpose,  it  was  supplied  by  Moore 
on  the  above  agreement  being  signed  by  the  defendant 
West  admitted  that  he  had  been  paid  his  demand  on  the 
defendant  for  doing  the  work ;  but  it  was  proved  for  the 
latter  that  the  whole  of  the  work  had  not  been  completed 
by  West,  but  that  the  house  had  been  finished  under  the 
direction  of  another  person.    However,  it  eventually  turned 
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out,  that  West  was  prevented  from  completing  the  work  iMSf* 
-by  the  act  of  the  defendant  himself.  Under  these  circum- 
stances,  his  Lordship  left  it  to  the  Jury  to  consider  whe* 
ihei^  the  terms  of  West's  contract  had  been  complied  widi; 
lajringy  that  if  they  had  been  in  substance,  it  would  be  snf- 
•ficient;  and  also,  whether  the  timber  had  been  furnished 
-by  the  bankrupt  on  the  credit  of  the  defendant,  who  un- 
dertook to  pay  him  50/.,  provided  the  work  were  complet- 
ed. The  Jury  found  that  the  work  had  been  substan- 
tially completed,  and  gave  a  verdict  for  the  plaintiff. — 
2)Hnages,  fiO/. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule  mm,  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered,  or  a 
new  trial  granted;  and  submitted,  in  the  first  place,  that, 
ytk  order  to  entitle  the  plaintiff  to  recover,  he  should  have 
^ewn,  as  a  condition  precedent,  not  only  that  the  timber 
had  been  fiimished  by  Moore  to  ff^e.^^  subsequently  to  the 
ligreement  entered  into  between  the  defendant  and  the 
bankrupt,  but  that  West  had  completed  the  work;  and 
nore  especially  so,  as  West  was  indebted  to  the  bankrupt, 
some  of  the  timber  having  been  previously  supplied  by 
him* — Secondly i  by  the  terms  of  the  agreement,  as  well  as 
lihe  orij^nal  contract,  it  appeared  that  West  alone  was  to 
^mplete  the  work;  and  if  so,  the  agreement  on  which 
the  present  action  was  founded,  was  in  the  nature  of  a 
fuarantie  by  the  defendant  to  pay  Moore  in  case  WeM 
&iled  to  do  so,  and  was  void  by  the  Statute  of  Frauds,  as 
there  was  no  sufficient  consideration  for  the  defendant's 
jiromise  expressed  on  the  &ceof  the  agreement. 

Mr.  Justice  Park. — I  am  cle^irly  of  opinion,  that  there 
is  no  ground  to  induce  the  Court  to  interfere,  or  disturb 
the  verdict  found  for  the  plaintiff.  It  has  been  admitted, 
that  whether  the  work  bad  been  substantially  complet- 
ed was  left  to  the  consideration  of  the  Jury.  They 
fbund  in  tibe  affirmative;  and  it  not  <»ily  appears  to  me 
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^^^,       that  it  was  properly  left,   but  that  they  have  drawn  a 
right  conclusion.     It  has  been  said,  that  the  agreement  in 
question  was  in  the  nature  of  a  collateral  undertaking  by 
the  defendant  to  pay  the  bankrupt,  if  he  would  furnish 
timber  to  fFest  for  the   purpose  of  his  completing  the 
work,  and,  therefore,  that  the  consideration  for  the  defend- 
ant's promise  should  have  appeared  on  the  face  of  the  in- 
strument ;  but  I  am  of  opinion  that  this  was  not  a  collate- 
ral, but  a  direct  undertaking  by  the  defendant  himself,  to 
pay  Moore  when  the  work  was  completed.     If  a  person  go 
to  a  timber  merchant,  and  say  that  he  has  contracted  with 
A.  B»  to  build  a  bouse  for  him,  and  that  he  would  pay  for 
the  timber  furnished  to  A.  B,  for  that  purpose,  it  amounts 
to  an  original  undertaking,  by  the  party  giving  the  order, 
to  pay,  as  the  timber  would  be  furnished  on  his  own  ac- 
count ;  but  if  it  were  to  be  suppUed  for  the  use  of  A.  B., 
on  the  credit  of  such  party,  the  agreement  must  not  only 
be  in  writing,  but  the  consideration  for  the  promise  must 
be    expressed  on   the   face  of  it.      Here,   however,  no 
credit  was  given  by  the  bankrupt  to  West,  but  the  de- 
fendant agreed,  that  if  he,  (the  bankrupt),  would  furnish 
timber  to  be  used  in  building  the  defendant's  house,  he 
would  pay  him  50/.  for  it,  when  the  work  was  completed  by 
fPest ;  and  if  the  defendant  had  given  the  bankrupt  his 
promissory  note  payable  when  the  work  was  completed  by 
West^  there  can  be  no  doubt  but  that  the  plaintiff  would 
be  entitled  to  recover,  on  shewing  that  the  work  had  been 
substantially  completed. 

Mr.  Justice  Burrouoh. — There  can  be  no  question, 
when  the  terms  of  the  agreement  are  looked  at,  coupled 
with  the  proof  that  the  work  had  been  completed,  but  that 
the  plaintiff  was  entitled  to  recover  on  the  counts  for  goods 
sold  and  delivered  by  the  bankrupt  to  the  defendant  be- 
fore the  bankruptcy. 

.   Mr.  Justice  Gaselee. — The  defendant  entered  into  a 
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poaitive  agreement  to  pay  Moore  for  the  timber  on  the  ,y^ 
work  being  completed  by  West ;  and  it  is  not  stated  in  the 
declaration  as  a  prgmise  or  undertaking  by  the  defendant 
to  pay  the  debt  of  a  third  person;  but  according  to  the 
tsiCty  viz.  that  the  defendant  himself  would  pay  for  the 
timber  supplied  by  the  bankrupt  for  the  defendant's  house 
when  West  should  have  completed  the  work.  No  credit  was 
given  by  the  bankrupt  to  fFest;  and  even  if  there  had 
been,  the  defendant  would  have  been  liable,  as  he  under-' 
took  to  pay  for  the  timber  on  the  completion  of  the  work; 
and  when  that  was  done,  the  plaintiff  might  maintain 
an  action  of  indebitatus  assumpsit  for  the  timber  sup- 
pliedy  and  be  entitled  to  recover  under  the  counts  for 
goods  sold  and  delivered.  Suppose,  previously  to  the 
agreement,  the  defendant  had  engaged  to  pay  the  bank* 
rupt  by  a  bill,  to  be  drawn  on  him,  and  he  afterwards 
undertook  to  pay  on  the  completion  of  the  work;  when 
that  was  accomplished,  the  plaintiff  would  be  entitled  to 
recover  without  having  recourse  to  the  bill;  and  although 
it  has  been  said,  that  it  was  in  the  nature  of  a  condition 
precedent,  that  the  work  should  have  been  completed  by 
West^  yet  if  the  defendant  prevented  the  latter  from  so 
doing,  it  was  a  waiver  of  the  original  agreement;  and  the 
plaintiff  is  not  to  suffer  from  the  misconduct  or  fraud  of 
the  defendant. 

Lord  Chief  Justice  Best.  — I  fully  agree  with  my  learned 
brothers,  that  there  is  no  ground  to  disturb  this  verdict. 
The  defendant  undertook  to  pay  the  bankrupt  50/.  for 
timber  supplied  by  the  latter  for  his  bouse,  on  the  work 
being  completed  by  a  party  who  had  already  begun  it.  The 
party  who  furnished  the  timber  was  not  bound  to  see  how 
the  work  was  completed ;  and  I  left  it  to  the  Jury  to  say, 
whether  it  had  been  substantially  completed;  and  they 
found  that  it  had.  It,  therefore,  might  have  been  done 
by  West  himself,  or  through  his  means.     Although  the 
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2^5^       that  it  was  properly  left,  but  that  they  have  drawn  a 
right  conclusion.     It  has  been  said,  that  the  agreement  in 
question  was  in  the  nature  of  a  collateral  undertaking  by 
the  defendant  to  pay  the  bankrupt,  if  he  would  furnish 
timber   to  fFest  for  the   purpose  of  his  completing  the 
work,  and,  therefore,  that  the  consideration  for  the  defend- 
ant's promise  should  have  appeared  on  the  face  of  the  in- 
strument; but  I  am  of  opinion  that  this  was  not  a  collate- 
ral, but  a  direct  undertaking  by  the  defendant  himself,  to 
pay  Moore  when  the  work  was  completed.     If  a  person  go 
to  a  timber  merchant,  and  say  that  he  has  contracted  with 
A*  B,  to  build  a  bouse  for  him,  and  that  he  would  pay  for 
the  timber  furnished  to  A,  B.  for  that  purpose,  it  amounts 
to  an  original  undertaking,  by  the  party  giving  the  order, 
to  pay,  as  the  timber  would  be  furnished  on  his  own  ac- 
count ;  but  if  it  were  to  be  supplied  for  the  use  of  A.  B», 
on  the  credit  of  such  party,  the  agreement  must  not  only 
be  in  writing,  but  the  consideration  for  the  promise  must 
be    expressed  on  the   face  of  it.      Here,   however,  no 
credit  was  given  by  the  bankrupt  to  West,  but  the  de- 
fendant agreed,  that  if  he,  (the  bankrupt),  would  furnish 
timber  to  be  used  in  building  the  defendant's  house,  he 
would  pay  him  50/.  for  it,  when  the  work  was  completed  by 
fFest ;  and  if  the  defendant  had  given  the  bankrupt  his 
promissory  note  payable  when  the  work  was  completed  by 
West,  there  can  be  no  doubt  but  that  the  plaintiff  would 
be  entitled  to  recover,  on  shewing  that  the  work  had  been 
substantially  completed. 

Mr.  Justice  Burrough. — There  can  be  no  question, 
when  the  terms  of  the  agreement  are  looked  at,  coupled 
with  the  proof  that  the  work  had  been  completed,  but  that 
the  plaintiff  was  entitled  to  recover  on  the  counts  for  goods 
sold  and  delivered  by  the  bankrupt  to  the  defendant  be- 
fore the  bankruptcy. 

.   Mr.  Justice  Gaselee. — ^The  defendant  entered  into  a 
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positive  agreement  to  pay  Moore  for  the  timber  on  the  19^5^ 
work  being  completed  by  West ;  and  it  is  not  stated  in  the 
declaration  as  a  prqmise  or  undertaking  by  the  defendant 
to  pay  the  debt  of  a  third  person;  but  according  to  the 
SblcX^  viz.  that  the  defendant  himself  would  pay  for  the 
timber  supplied  by  the  bankrupt  for  the  defendant's  house 
when  West  should  have  completed  the  work.  No  credit  was 
given  by  the  bankrupt  to  West;  and  even  if  there  had 
been,  the  defendant  would  have  been  liable,  as  he  under*" 
took  to  pay  for  the  timber  on  the  completion  of  the  work; 
and  when  that  was  done,  the  plaintiff*  might  maintain 
an  action  of  indebitatus  assumpsit  for  the  timber  sup- 
plied, and  be  entitled  to  recover  under  the  counts  for 
goods  sold  and  delivered.  Suppose,  previously  to  the 
agreement,  the  defendant  had  engaged  to  pay  the  bank*- 
rupt  by  a  bill,  to  be  drawn  on  him,  and  he  afterwards 
undertook  to  pay  on  the  completion  of  the  work ;  when 
that  was  accomplished,  the  plaintiff  would  be  entitled  to 
recover  without  having  recourse  to  the  bill;  and  although 
it  has  been  said,  that  it  was  in  the  nature  of  a  condition 
precedent,  that  the  work  should  have  been  completed  by 
Wiestf  yet  if  the  defendant  prevented  the  latter  from  so 
doing,  it  was  a  waiver  of  the  original  agreement ;  and  the 
plauntiff  is  not  to  suffer  from  the  misconduct  or  fraud  of 
the  defendant. 

LfOrd  Chief  Justice  Best.  — I  fully  agree  with  my  learned 
brothers,  that  there  is  no  ground  to  disturb  this  verdict. 
The  defendant  undertook  to  pay  the  bankrupt  50/.  for 
timber  supplied  by  the  latter  for  his  house,  on  the  work 
being  completed  by  a  party  who  had  already  begun  it.  The 
party  who  furnished  the  timber  was  not  bound  to  see  how 
the  work  was  completed ;  and  I  left  it  to  the  Jury  to  say, 
whether  it  had  been  substantially  completed;  and  they 
found  that  it  had.  It,  therefore,  might  have  been  done 
by  West  himself,  or  through  his  means.     Although  the 
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IMB^  agreement  has  been  treated  as  a  guarantie,  there  is  no 
ground  for  the  objection,  as  it  amounted  to  a  direct  under- 
taking by  the  defendant  to  pay.  The  main  point  at  the 
trial  was,  whether  the  plaintiff  could  be  entitled  to  reco- 
ver, as  it  appeared  that  the  whole  of  the  work  had  not 
been  completed  by  West;  but  as  it  was  proved  to  have 
been  substantially  done,  it  matters  not  by  whom  it  was 
completed ;  and  as  the  Jury  were  fully  satisfied  with  re- 
spect to  the  sufficiency  of  the  completion,  this  rule  must  be 

Refused. 


JMlay,       Sinclair  and  Another,  Assignees  of  Proctor,  a  Bankrupt, 

Jmn.%Sth.  ^      ® 

V.  Steavenson. 

Where  the  de-  -l  IDS  was  an  action  of  trover,   brought  by  the  plain- 

dMd'^the*  tiffs  as  assignees  of  Proctor,  a  bankrupt,  to  recover  the 

fcrm  of  a  de-  possession  of  the  plant  of  a  distillery,  which  they  claim- 

certdn  stock,  cd  either  as  the  property  of  the  bankrupt  by  purchase, 

toBT^condi-  ^^  *^   being  in   his   apparent   order  and  disposition    at 

tionof  hiipay-  |;hg  ^^ae  of  his  bankruptcy,  with  the  permission  of  the  de- 

ing  certain  lums  mt     ^  jt 

by  way  of  rent,    fendant. 

fret  amounted  ^^  ^^^  ^^1^1  before  Lord  Chief  Justice  Best,  at  the  Sit- 
wU^  th"de-  tings  at  Westminster,  after  the  last  Term,  it  appeared  that 
fendunt  had  the  defendant,  a  distiller,  residing  in  fFarder  Street,  Soho^ 
to  sell  them  to  being  desirous  of  disposing  of  the  plant  and  utensils  of  his 
^'^.  bL  distillery,  had,  in  December,  1823,  offered  to  sell  them  to 
est  for  the  time  the  bankrupt  for   1500/.     That  the  latter  not  bein^  then 

allowed  on  each    ,  .         .  ,  ^  ^ 

payment,  and  in  a  situation  to  raise  the  sum  required,  it  was  agreed  be- 
ponession  of  tween  him  and  the  defendant,  that  he  should,  on  payment 
imd  Mntin^  of  300/.  down,  and  in  consideration  of  certain  rents  reserv- 
tfaerein  for  four  ed  to  the  defendant,  have  possession  of  the  propertv  in 

montlu,  when  •        n       /.  r      r       j 

hebecamebank-  question  for  four  years;  and  a  deed  to  that  effect,  dated^ 

rupt; — Held, 

that  luch  deed  was  uiurioui ;  and  that  the  property  passed  to  the  assignees  of  B.,  under  the  stat^ 
ute  o{  James,  notwitfastandhig  B.'s  having  obtained  possession  under  the  deed,  by  means  of  firaad 
and  miiiepresentatioQ  as  to  his  df  cumstances. 
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Slnt  January,  lSiZ4ff  was  accordingly  executed,  and  which  ^^^ 
witnessed,  that  in  consideration  of  the  sum  of  SOO/.,  paid  SiKCLAia 
by  Proctor  to  the  defendant,  and  of  the  rents,  reservations  stsavsmspk. 
and  covenants  therein  contained,  the  hitter  demised,  leased, 
and  to  fiurm  let  to  Proctor  the  plant  and  all  the  copperSi 
boilers,  vats,  &c.,  and  fixtures  belonging  to  the  premises : — 
To  hold  the  same  to  Proctor  from  the  ^th  December, 
182S,  for  four  years,  he  yielding  and  paying  on  the  24th 
Jume,  in  the  first  year  of  the  term,  to  the  defendant  the 
dear  rent  of  210/.,  and  also  on  the  25th  December, 
in  that  year,  S02L  lOs.;  also  on  the  24th  June,  in  the 
second  year,  195/. ,  also  on  the  25th  December,  in  that 
year,  187/.  10#. ;  also  on  the  24th  June,  in  the  third  year, 
ISO/.,  also  on  the  25th  December  in  that  year,  172/.  lOs.f 
also  on  the  24th  June,  in  the  last  year,  165/.  and  also  on  the 
S5th  December,  in  that  year,  157/.  10#. ;  clear  of  all  taxes 
and  other  deductions,  (the  whole  amounting  to  1469/.  lO^, 
which  was  the  amount  of  the  principal  sum  originally  re- 
quired by  the  defendant  for  the  purchase,  together  with  in^ 
terest  thereon  after  the  rate  of  10/i  per  cent.)  The  deed  also 
contained  a  proviso,  thatif  during  the  term  of  the  four  years 
die  rent  should  not  be  paid  within  fourteen  days  after  either 
of  the  days  of  pajrment,  or  Proctor  should  be  declared  bank* 
rupt,  or  if  he  should  make  default  in  payment  of  404/.  secur* 
ed  to  the  defimdant  by  a  bill  of  exchange,  drawn  by  Proctor 
on,  and  accepted  by  one  Newsom,  and  which  bill  was  given 
for  one  half  of  the  price  contracted  to  be  paid  by  Proctor 
to  the  defieodant,  for  the  stock  of  spirits  bought  by  the  bank* 
rupt  belonging  to  the  defendant,  then  the  whole  of  the  four 
years*  rents  were  to  be  considered  as  presently  due,  and 
that  it  should  be  lawful  for  the  defendant  to  re-enter  and  sell, 
and  dispose  of  the  plant,  &c.,  and  that  if  there  should  be 
any  residue  of  the  monies  to  arise  firom  such  sale,  then  in 
trust  for  the  defendant  to  pay  it  over  to  Proctor. — ^Then  M* 
lowed  a  covenant  by  the  defendant,  that  in  case  of  pay- 
aoent  by  Praetor  of  the  above  sums  or  reals,  and  due  ob*- 
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servance  by  him  of  the  covenants  in  the  deed,  the  defend- 
ant, at  the  expiration  of  the  four  years,  would  assign  the 
plant,  &c.  to  Proctor,  for  his  own  absolute  use  and  benefit. 
The  bankrupt  accordingly  took  possession  of  the  pre- 
'mises  under  the  deed,  and  continued  therein  until  the 
fith  May  following,  when  a  commission  of  bankrupt 
having  issued  against  him,  the  defendant  took  posses- 
sion of  the  plant,  &c,  under  the  above  proviso  foi:  re- 
entry ;  and  the  only  material  witness  to  prove  an  act  of 
bankruptcy,  before  that  day,  was  the  bankrupt's  own 
clerk  or  servant,  whose  testimony  was  altogether  contra- 
dictory and  equivocal.  The  defence  relied  on  was,  that 
the  bankrupt  had  obtained  possession  of  the  distillery  by 
fraud,  and  through  the  misrepresentation  of  his  agent; 
and  that,  if  so,  the  contract  between  the  parties  was  alto- 
gether invalid,  and  that  the  property  could  not  pass  to  the 
plaintiffs,  as  his  assignees,  under  the  statute  of  James^ 
a^  being  in  the  possession  of  the  bankrupt  as  reputed 
owner,  with  the  consent  and  permission  of  the,  true  owner. 
And  in  order  to  substantiate  this,  it  was  proved,  that  the 
agent  represented  the  bankrupt  to  the  defendant  as  being 
a  man  of  property,  and  referred  him  to  his  banker's  ac- 
count,  which  the  defendant  did  not  examine,  but  which 
was  proved  to  be  false  by  the  banker  himself,  who  was 
called  as  a  witness,  and  who  stated  that  the  defendant 
had  DO  effects  at  his  house  at  the  time. 

For  the  plaintiffs,  it  was  insisted,  that  the  deed  under 
which  the  bankrupt  was  let  into  possession  was  usurious 
,  on  the  face  of  it,  as  it  amounted  to  a  contract  of  purchase 
or  an  absolute  conveyance;  and  if  so,  that  the  defendant 
could  not  repossess  himself  of  the  property ;  and  that  the 
deed  itself  was  an  answer  to  the  fraud. — His  Lordship  left 
it  to  the  Jury  to  say.  First,  whether,  from  the  evidence  of 
the  bankrupt's  clerk,  as  connected  with  other  circum- 
stances, he  had  committed  an  act  of  bankruptcy  before 
the  day  on  which  the  commission  was  sued  out ;  and  said. 
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that  if  the  bankrupt  had  become  possessed  of  the  proper-  .  18g»^ 
ty  by  fraud,  it  would  not  pass  to  his  assignees,  but  that  if  Sihclaie 
the  deed  amounted  in  terms  to  a  purchase  or  sale,  it  was  STiATiinoir. 
usurious,  and  would  be  an  answer  to  the  fraud ;  and  that 
as  the  defendant  could  maintain  no  action  upon  it,  nor  re« 
possess  himself  of  the  property^  the  main  question  was, 
whether,  as  the  bankrupt  had  been  let  into  possession  un- 
der it,  and  continued  to  occupy  the  prembes  for  four 
months  before  the  commission  was  issued,  he  might  not  be 
considered  as  the  reputed  owner,  and  in  the  possession, 
order  and  disposition  of  the  property,  at  the  time  of  the 
bankruptcy,  by  the  consent  of  the  defendant  as  true  owner, 
within  the  meaning  of  the  statute  21  Jac.  1,  c.  19,  s.  1 1  (a). 
The  Jury  found,  first,  that  the  bankrupt  had  not  been  guil- 
ty of  fraud;  and  secondly,  that  the  deed  was  usurious ;  and 
accordingly  gave  a  verdict  for  the  plaintiffs. 

Mr.  Serjeant  Faughan,  now  applied  for  a  rule  nisi,  that 
the  verdict  might  be  set  aside,  and  a  new  trial  granted,  and 
submitted : — Firsts  that  there  was  no  sufficient  or  legal  proof 
of  an  act  of  bankruptcy  by  Proctor  previously  to  the  day 
on  which  the  commbsion  was  issued,  as  the  testimony  of 
his  derk  was  not  only  contradictory,  but  was  unsupported 
by  any  other  witness : — Secondly,  that  the  question  of  fraud 
was  improperly  left  to  the  Jury ;  and  even  if  the  deed  were 
tainted  with  usury,  it  would  only  have  the  effect  of  avoid- 
ing the  contract  as  between  the  parties  to  the  instrument ; 
and  here  it  must  be  considered  that  the  bankrupt  obtained 
possession  of  the  distillery,  through  a  fraud  practised  by 
him  or  his  agent  in  the  first  instance.  He  was  proved  to 
have  been  in  embarrassed  circumstances  previously  to  the 
commencement  of  the  negotiation,  or  the  execution  of  the 
deed ;  and  such  property  only  as  he  was  legally  entitled 
to  at  the  time  of  his  bankruptcy,  could  pass  to  the  plain- 
tifl&  as  his  assignees  under  the'  statute  of  James;  and  he 
could  not  be  said  to  be  in  possession  of  the  plant  with  the 

(«)  Sec  that  section,  3  B.  Moore,  696. 
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1885*  consent  of  the  true  owner,  if  he  acquired  such  possession 
SiNCLAiE  by  fraud  or  any  other  illegal  means : — ^that,  thirdly,  the  deed 
was  not  usurious,  as  it  was  merely  a  lease  or  demise,  and 
contained  no  contract  of  absolute  purchase  or  sale;  and 
eren  if  it  had,  it  would  not  amount  to  usury.  To  constitute 
the  offence  of  usury,  there  must  be  a  taking  of  more  than . 
the  law  allows  upon  a  loan,  or  for  forbearance  of  a  debt ;  and 
here  it  is  quite  clear  that  there  was  no  loan,  but  a  mere 
agreement  as  to  the  disposal  of  the  defendant's  interest  in  the 
distillery.  If  an  article  be  ticketed  at  a  shop,  to  be  sold  for 
ready  money,  at  20/.,  and  the  purchaser  requiring  credit,  the 
seller  demand  SOI.  if  he  take  twelve  months,  it  would  not 
amount  to  usury;  for  in  Spurrier  v.  Mayoss  (a),  where 
on  an  agreement  by  A.  to  purchase  houses  from  B.  for 
481/.  10«.,  possession  to  be  given,  and  300/.  paid  immedi- 
ately, and  the  rest  with  interest,  at  Michtiehnas;  but  if 
not  then  paid,  A.  was  to  pay  in  lieu  of  interest  upon  the 
same,  a  clear  rent  of  4^.  per  annum,  out  of  which  was  to 
be  deducted  interest  for  the  200L  paid :  it  was  held,  that  it 
was  not  usurious;  i^d  Lord  Commissioner  J5 yre  there 
said  {b)  '*  the  whole  matter  rests  upon  an  executory  agree- 
ment, depending  for  the  execution  of  it  upon  many  things 
which  may  never  take  effect ;  and  therefore  this  sum  of 
231/.  10^.  may  never  be  a  debt,  for  I  do  not  agree,  that 
after  Michaelmas,  an  action  of  debt  would  have  lain  for 
this;  but  it  must  have  been  upon  the  special  agreement, 
and  must  have  stated,  either  that  the  purchase  was  com- 
pleted, or  that  the  party  had  done  every  thing  in  his  power 
to  complete  it,  and  to  entitle  himself  to  the  money.  Pos- 
session would  have  followed ;  but  till  completion  of  the  tide, 
it  was  a  fair  subject  of  contemplation  between  the  parties.** 
So  here,  there  was  to  be  no  absolute  conveyance  or  assign- 
ment by  the  defendant  to  the  bankrupt,  until  the  last  instal- 
ment had  been  paid,  viat.  at  the  expiration  of  the  four  years ; 

(a)  1  Vc8.  Junr.  627.  (*)Id.531. 
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nor  was  Aeie  any  loan  or  forbearance:  and  in  Flojfet  ▼•         I^S0. 

Edwards{€i)f  where  tfiere  was  an  absolute  sale  of  goods  at      SnroLAra 

three  months*  credit,  but  the  seller  stipulated,  that  in  case    stBAmrtoir. 

die  money  should  be  unpaid  at  the  expiration  of  that  timci 

the  vendee  should  allow  him  one  halfpenny  an  ounce  per 

Mmfh^  tiD  the  debt  was  dischargedi  which  allowance  was 

above  the  legal  rate  of  interest :  it  was  held,  that  the  con* 

tract  behig  a  bcmdfide  s^  was  not  usurious,  as  it  was  not 

meant  to  cover  a  loan,  and  evade  the  statute :  and  where 

ttere  ia  neither  a  direct  loan,  nor  a  forbearance,  the  seller 

ttayhnposeonthepurdiaseranytennsheniaytiiinkfit.  So 

iicare^  the  purchaser  was  to  pay  for  the  plant  by  half  yeariy 

instalments,  and  no  debt  was  created  by  either  of  the 

ciaases  of  Ae  deed,  as,  when  it  was  entered  into^  the  payments 

were  dtogether  executory,  and  thedefendant  could  not  have 

iBslBled  on  the  whole  amount  of  the  purchase  immey,  until 

tie  tmn  agreed  on  had  expired ;  and  therefore  the  pvetenee 

of  vMttj  is  no  answer  to  the  fraud  originally  practised  by 

die  boBiarupt,  winch,  if  established,  is  a  complete  answet 

to  thb  action:  and  if  the  deed  be  altogether  Void,  the  only 

question  that  should  have  been  submitted  to  the  Jury» 

wkdd  have  been,  whether  the  bankrupt  had  obtained  pot* 

stssioD  boneady,  or  by  fraud;    of  that  there  can  be  no 

deobt,  and  consequendy  the  plaintifis,  as  his  assignees^ 

were  not  oidtled  to  recover  under  the  statute  of  James.  . 

Mr.  Justice  Park. — I  am  of  opinion  that  there  is  no 
ground  whatever  to  disturb  this  verdict.  Whether  the  bank- 
rupt (Proctor)  had  committed  an  act  of  bankruptcy  pre- 
viously to  the  issuing  of  the  commission,  (pix.  on  the  5th 
Mmf),  was  altogether  a  matter  of  fact  for  the  ccmsideration 
rfdie  Jury ;  and  as  it  was  stated  to  consist  in  a  denial  to 
creditora,  it  mnst  have  tdcen  place  before  that  day;  but 
the  credit  due  to  the  witness,  who  was  called  to  prove  that 

(«)  Cowp.  112. 
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^j8g5^^  fkct,  wiw  also  left  to  the  Jury. — As  to  whether  the  plant  ir 
SiNOLAiE  question  was,  at  the  time  of  the  bankruptcyi  in  the  posses- 
St£a^m8ov.  B^^^f  order  and  disposition  of  the  bankrupt  as  reputed  own- 
eri  by  the  consent  of  the  true  o  wner,  it  is  a  fallacy  to  suppose 
it  to  be  necessary  to  go  into  minutias  of  tide  to  property  un- 
der the  statute  oi  James.  Here,  the  deed  under  which  the 
property  was  conveyed  to  the  bankrupt  by  the  defendant 
appears  to  have  been  duly  executed  on  the  4th  January^ 
1824,  which  was  four  months  before  the  issuing  of  the  com- 
mission, and  which  deed  uras  founded  on  a  negotiation  or 
agreement  that  had  taken  place  between  the  bankrupt 
and  the  defendant  in  the  month  of  December  preceding. 
With  respect  to  the  question  of  fraud,  although  there  may 
be  some  things  morally  fraudulent  as  between  two  parties, 
still  that  may  not  have  the  effect  of  rendering  a  deed  void 
in  point  of  law;  and  the  facts,  as  to  the  misrepresenta- 
tions of  the  bankrupt's  property,  which  were  disclosed  in 
evidence  at  the  trial,  do  not  amount  to  such  an  avoidance  in 
this  case.  Besides,  the  Jury  have  expressly  negatived  fraud, 
on  the  part  of  the  bankrupt,  in  obtaining  possession  of  the 
property  in  question.  Whether,  therefore,  the  deed  be 
valid  or  not,  as  the  bankrupt  was  let  into  possession  of  the 
plant  under  it,  and  so  remained  for  four  months  previously 
to  the  issuing  of  the  commission,  he  must  be  taken  to  have 
had  the  order  and  disposition  of  it  at  the  time  of  the  bank- 
ruptcy, with  the  consent  of  the  defendant,  as  the  true 
owner. 

•  Mr.  Justice  Burrouoh. — I  am  of  the  same  opinion* 

Mr,  Justice  Gaselee. — Without  considering  the  terms 
of,, or  construction  to  be  put  on  this  deed,  I  am  clearly  of 
opinion,  that  the  plant  in  question  must  be  taken  to  have  been 
in  the  possession,  order  and  disposition  of  the  bankrupt,  at 
the  time  of  his  bankruptcy.  According  to  the  terms  of  the 
proviso  for  re-entry,  the  defendant  was  not  to  resume  the 
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.ibsolute  possesion  of  tbe  premises,  but  to  dispose  of  them 
by  sale,  and  the  overplus  arising  therefrom^  if  any ,  was  to  be 
paid  to  the  bankrupt.  He  therefore  was  to  have  aU  the  be- 
nefit to  be  ultimately  derived  from  the  property ;  and  as  the 
.Jury  have  found  ^he  material  facts  as  to  the  bankruptcy-, 
and  that  the  bankrupt  himself  had  not  obtained  possession 
/from  the  defendant  by  fraud,  the  plant  was  in  his  order 
MEid  disposition  at  the  time  of  the  bankruptcy,  and  conse- 
quently passed  to  the  plaintiffs  as  his  assignees. 

'  Lord  Chief  Justice  Best. — After  what  has  fallen  from 
the  Court,  I  need  only  add  a  few  observations.  The  opinion 
Iformed  atNisi  Prius  is  now  confirmed ;  and  with  respect  to 
the  act  of  bankruptcy  there  is  no  doubt.  All  the  collateral 
&CU  were  left  to  the  Jury,  as  well  as  the  credit  due  to  the 
witness  who  was  called  to  prove  the  act;  and  his  evidence 
cprresponded  vnth  the  statement  made  by  the  bankrupt 
himself  in  his  examination  before  the  commissioners.  The 
phnt  and  other  property,  which  form  the  subject  of  the 
present  action,  were  left  in  the  order  and  disposition  of  the 
bankrupt,  at  the  time  of  his  bankruptcy,  by  the  defendant, 
and  if  so  they  passed  to  the  plaintiffs  as  his  assignees.  But  it 
was  insisted,  for  the  defendant,,  that  the  possession  by  the 
bankrupt  was  obtained  by  fraud.  It  is  difficult  k>  deal 
with  general  propositions,  and  equally  difficult  to  say  ^bat 
the  consequence  of  a  fraud  shall  be,  until  the  nature  of 
such  fraud  be  duly  considered  and  ascertained.  Although 
the  bankrupt  might  have  supposed  at  the  time  he  made 
the  bargain,  that  he  would  not  be  enabled  to  pay  for  the 
plant  according  to  the  stipulations  contained  in  the  deed, 
yet  that  would  not  prevent  the  property  from  passing  to  him, 
80  as  to  vest  it  in  his  assignees  under  the  statute.  If  a 
person  order  goods  to  be  sent  to  him  at  night,  and  early 
the  next  morning  commit  an  act  of  bankruptcy,  he  must 
betaken  to  have  obtained  possession  of  them  by  artifice  or 
baud,  but  if  he  be  allowed  to  remain  in  possession  four 
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M85*^      months,  by  the  consent  or  permission  of  the  true  ownei*^ 
tuioLAiR      his  creditors  are  not  to  be  deprived  of  the  benefit  afforded 

mm 

$nA¥BiieoM.  them  by  the  statute^  and  no  case  has  been  carried  to 
80  great  an  extent.  I  need  scarcely  consider  whether  the 
deed  in  question  were  usurious  or  not :  and  the  case  otFloy* 
er  T.  Edwards,  to  which  I  adverted  at  the  trial,  does  not 
appear  to  be  applicable  to  the  {^resent;  the  question  here 
is,  whether,  by  the  terms  of  the  deed,  the  letting  were  not  ib 
the  nature  of  a  sale,  or  whether  it  were  not  a  contrivance  io 
obtain  10^  per  cent,  interest  for  the  forbearance  of  the  pay- 
ment of  the  purchase  money  by  the  bankrupt,  for  the  space 
of  four  years ;  and  if  so,  I  told  the  Jury,  tiiat  although  the 
deed  might  contain  a  colour  for  letting  the  premises,  yet  that 
if  it  were  tainted  witii  usury,  the  defenduit  could  not  act  un- 
der it,  so  as  to  entitle  himself  to  resume  the  possession.  They 
expressly  found  that  it  was;  and  on  again  looking  at  it,  no 
doubt  can  be  entertained  on  the  subject.  If  it  be  once  re- 
duced to  a  money  transaction,  and  beccmie  in  the)  native 
of  a  forbearance  of  a  loan,  it  falls  expressly  within  the 
terms  of  the  statute,  as  was  most  justly  said  by  LcNrd  MofUh 
Jield  in  Flayer  v.  Edwarde,  viz.  (a)  **  that  where  the^real 
truth  is  a  loan  of  money,  the  wit  of  man  cannot  find  a  shift 
to  take  it  out  of  the  statute.  If  the  substance  be  aloanof 
money,  nothing  wBl  protect  the  taking  more  than  5  per 
cent,  and  though  the  statute  mentions  only  '  for  loan  of 
monies,  wares,  merchandises,  or  other  commodities,'  yet 
any  other  connivance,  if  the  substance  of  it  be  a  loan,  wiB 
come  under  the  word  *  indirectiy.' "  As,  therefore,  the  kw 
and  justice  of  the  case  appear  to  be  with  the  plaintifis,  I 
am  of  <qpuiion  that  the  verdict  found  for  them  at  the  trial 
oug^t  not  to  be  disturbed. 


Rule  refused. 


(n)  Cowp.  114. 
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SawARD  V.  AnsTEY.  ^urdL^ 

m  Jan.  90IA. 

1  HIS  WB0  an  action  of  cOTenant.  The  declaration  stated^  in  «  dedmikNi 
tiiat  by  indenture,  bearing  date  the  5th  December,  18S0,  H^  ^^^^ 
made  between  die  plaintiff  and  defendant,  after  reciting  2^^^. 
that  dK  plaintiff  had  lately  contracted  and  airreed  with  the  tietciiaig^oii 
dewndant  for  die  sale  to  him  of  acTeral  metauagea,  &c«  to  indMnnify 
rftoate  in  die  pariah  of  Eaeiwood,  in  Essex,  and  conabting  l^iTS?!!!^..^ 
idtwoUjmB,esSMWesibarr(nsHeMsnd  Eastwood  Cbl^   £lJiJ^thSii- 
eoDtaining,  together,  two  hundred  and  thirty-two  acres,  or  of :— tecMh  for 
tiieieabonts,  charged  and  chargeable  with  the  payment  of  ^^^to!— 
fear  aereral  annuities  of  lOW.  each,  under  the  wiU  of  Mi-  ttlJSl  w2f 
ekael  Saward,  die  fiidier  of  the  plamtiff;  for  the  sum  of  wu  tbmby 

damiiiSodi  nod 

440(NL:  and  also  reciting,  diat  by  indentures  of  lease  and  good  ondrarar- 
nkaae,  bearing  even  date  with  the  indenture,  and  made  ^^^^if'^ 
between  J.  W.  of  die  first  part,  die  pfauntiff  of  the  se-  J^^^^JSjf" 
eond,  die  defendant  of  die  third,  and  J.  A.  of  die  fourth  by  theliuter. 
pari,  the  plaintiff,  in  consideration  of  44602i  therein  stat- 
ed to  be,  (but  2702.  whereof  were  not  actually)  paid  l^ 
Ae  defendant  to  the  plaintiff,  he,  the  plaintiff,  and  the 
nad  «/•  FF.  as  his  trustee,  oouTeyed,  and  otherwise  as- 
nred  to  the  defendant,  his  heirs  and  assigns,  the  said 
messnagea,  fcc.^  called  Westbarrow  Hall  and  Eastwood 
Cttms,  to  hold  the  same  to  the  defendant,  his  heirs  and 
assigns,  (subject  to  the  said  four  several  annuities  of  \WL)% 
to  certain  uses  dierein  expressed,  giving  the  defendant  a 
general  power  of  disposition  over  the  said  hereditaments, 
mbjeet  to  such  uses;  and  also  furdier  reciting,  that  the 
testator,  Michael  Saward,  being  so  entided  to  die  said 
■assuages,  made  and  published  his  will  on  the  28tii  April, 
1816,  which  was  duly  executed  to  paas  real  estotes  of 
iiiheritaiM^,  and  whereby  he  gave  and  devised  to  his  son; 
(die  phdntiff,)  die  said  two  freehdd  farms,  called  Westbar- 
ttm  Hall  wad  Eastwood  farma,  with  all  houses  and  out- 
Voildmgs  thereon,  to  hold  the  same  to  the  plaintiff,  his 
kebrs  and  assigns,  upon  condition  that  he  and  they  should 
pay  yearly,  durmg  die  naturd  lives  of  his^  (the  testatoi^s)^ 
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18g5»^  four  daughters,  thereinafter  named,  by  two  equal  pay-* 
ments,  (that  is  to  say,  on  the  25th  March  and  ^th  Septem- 
ber, the  yearly  tent  or  sum  of  100/.,  free  from  all  charges 
whatever, '  unto  each  of  his  (the  testator's)  four  daughters 
in  his  will  respectively  named  and  described;  and  the  tes- 
tator cAar^^ef  the  same  farms  with  the  payment  of  the 
said  annuities  accordingly;  and  also  further  reciting,  that 
it  was,  on  the  said  purchase,  agreed,  that  the  defendant 
should  enter  into  a  covenant  for  the  payment  of  the  said 
four  several  annuities  of  100/.  each,  and  for  the  indemnity  of 
the  plaintiff  respecting  the  same,  in  the  manner  thereinaf- 
ter contained : — '*  It  was  in  and  by  the  said  indenture  s^ 
made  between  the  plaintiff  and  defendant,  agreed j  (amongst 
other  things),  and  the  defendant,  in  consideration  of  the 
premises,  did  thereby,  for  himself,  his  heirsj  executors, 
administrators  and  assigns,  covenant,  promise  and  agree 
to  and  with  the  plaintiff,  his  heirs,  executors  and  admin- 
istrators, that  he,  the  defendant,  his  heirs,  executors  or  ad- 
ministrators, should  and  would,  from  time  to  time,  and  at 
all  times  thereafter,^  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  person  or  persons  who  should,  for  the  time  being, 
be  entitled  to  the  same,  the  said  four  several  annuities  of 
100/.,  by  the  said  will  of  the  said  Michael  Saward,  de- 
ceased, given  and  bequeathed  to  his  four  daughters,  and 
thereby  charged  on  the  said  farms,  called  Westbarrow 
Hall  and  Eastwood  farms,  as  therein  aforesaid  expressed, 
during  the  continuance  of  the  same  annuities  respectively, 
at  such  time  or  times,  and  in  such  manner  and  form  as  the 
same  were  and  are  by  the  said  will  respectively  directed 
to  be  paid,  and  should  and  would,  from  time  to  time,  and 
at  all  times  thereafter,  save,  defend,  keep  harmless,  and  in- 
demnify the  plaintiff,  his  executors,  administrators  and  as- 
signs, and  his  and  their  lands  and  tenements,  goods  and  chat- 
tels, of,  from,  and  against  aU  and  all  manner  of  action  and  ac- 
tions, suit  and  suits,cause  and  causes  of  action  and  suit,  and  all 
claims,  pretensions  and  demands  whatsoever,  for,  or  on  ac- 
count of  the  same  annuities  respectively,  or  any  of  diem,  or 


IN  THE  FIFTH  AND  SIXTH  YEARS  OP  GEO.  lY. 

airjr  part  thereof,  or  in  any  wise  relating  thereto'.** — The 
{daintifFthen  averred,  that  although  two  of  the  daughters 
oi Michael  Saward,  the  testator,  were  still  respectively  liv- 
ing, and  entitled  to  the  said  two  annuities  of  100/.  so 
given  and  bequeathed  to  them,  and  payable  as  aforesaid, 
and  that  such  annuities  were  still  in  force,  assigned  for 
breadi,  that  the  defendant  had  not  paid  the  said  an- 
nuities so  directed  to  be  paid  as  aforesaid,  and  that  there 
was  then  due  and  owing,  and  in  arrear  to  them  on  account  of 
Ae  said  annuities,  a  large  sum  of  money,  to  wit,  the  sum 
of  8001.,  for  a  certain  time,  to  wit,  one  year  and  a  half  of 
the  said  last-mentioned  annuities,  and  which  said  sum  of 
SOOiL,  accrued  due  after  the  making  of  the  said  indenture, 
contrary  to  the  tenor  and  effect  of  the  said  indenture. 
To  this  declaration,  the  defendant  demurred  specially, 
and  assigned '  for  causes  that  the  covenant  in  the  in- 
denture in  the  declaration  mentioned,  that  he,  the  defend- 
ant, his  heirs,  executors  or  administrators,  should  and 
would  pay  the  annuities,  &c.,  and  indemnify  the  plaintiff 
from  and  against  all  actions,  &c.,  for,  or  on  account  of  the 
same  annuities,  or  any  of  tbem,  or  any  part  thereof,  was 
one  entire  covenant,  and  made  and  entered  into  for  indem- 
nifj^ng  the  plaintiff  against  all  manner  of  actions,  suits,  &c., 
and  all  claims,  &c.,  for  or  on  account  of  the  same  annui- 
tiea  respectively,  or  any  of  them,  or  any  part  thereof,  or  in 
any  wise  relating  thereto;  and  that  the  plaintiff  had  not, 
in  and  by  his  declaration,  sufficiently,  or  in  any  manner, 
shewn,  that  he  wasi  or  in  any  wise  had  been  damnified  by 
tibe  aD^^  non-payment  by  the  defendant  of  the  annuities 
in  the  declaration  mentioned,  and  alleged  to  have  been 
respectively  due  and  payable  to  the  said  two  daughters 
of  the  testator,  as  in  the  declaration  mentioned;  and  also, 
Ihat  no  sufficient  breach  of  the  covenant  was  stated  and 
diewn  in  the  said  declaration.  The  plaintiff  joined  in  de- 
inanrer* 

Mr.  Segeant  Peake,  in  support  of  the  demurreri  pre- 
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j^g^       mised,  that  although  special  in  terms,  yet  it  might  be 
treated  as  general,  as  the  objection  raised  to  the  decla- 
ration was  on  the  construction  of  the  covenant  therein  set 
out,  which  must  be  collected    from  the  whole  of  the 
deed  in  which  it  is  contained,  as  well  as  the  subject  mat- 
ter of  the  contract,  and  relative  situation  of  the  parties; 
and  if  so,  it  merely  amounts  to  a  covenant  of  indemnity. 
The  whole  consideration  for  such  covenant  was  the  indem* 
nification  of  the  plaintiff,  by  the  defendant,  from  any  action 
or  cliarge  that  might  accrue  to  the  former  on  account  of  the 
non-payment  of  the  annuities ;  and  the  estate  being  devised 
by  the  testator  to  the  plaintiff,  on  the  condition  not  only  dimt 
be,  but  also  that  hU  heirs  andassigns^  should  pay  the  an^ 
miities,  and  as  he  charged  die  farms  in  question  with  snch 
payment,  the  estate  only  can  be  subject  to  such  charge,  and 
not  the  plaintiff  personally,  and,  therefore,  he  cannot  have 
been  damnified  by  the  non-payment  of  the  annuities.  It  can- 
not be  contended,  for  a  moment,  that  the  annuitants  could 
have  sued  the  plaintiff,  as  they  had  a  i>ower  of  distress  on  the 
land,  the  testator  having  expressly  diarged  it  with  the  pay- 
ment of  the  annuities;  nor  could  they  have  proceeded  against 
the  jdaintiff  as  devisee,  as  he  was  not  himself  personally 
liable,  no  charge  being  imposed  on  him  by  the  terms  of  the 
'  devise;  and  as  he  had  sold  the  lands  so  made  diargeable 
with  tile  annuities,  to  the  defendant,  the  plaintiff  could 
not  be  afterwards  damnified  by  thdr  non-payment.    There 
18  a  long  series  of  cases  as  to  whether  an  estate  for  life,  or 
in  fee,  pass  to  a  devisee,  and  which  turn  on  tiie  ques- 
tion, whether  the  land  or  the  devisee  be  liable  to  the  pay- 
ment of  charges:  and  here  the  only  point  is,  whether  the 
pajrment  of  the  annuities  in  question  can  be  considered 
as  a  personal  charge  on  tiie  devisee,  or  as  a  charge  on  the 
land.    It  is  perfectiy  clear,  that  it  can  be  on  the  latter 
only,  as  the  annuitants  have  a  power  of  distress  given  them 
in  case  of  non-payment,  for  the  lands  alone  were  ehargett* 
ble.    Therefore,  considering  that  there  was  no  personal 
charge  on  the  plunUff  as  devisee  by  the  terms  of  the  will« 
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and  taking  the  whole  of  the  deed  together,  it  is  evident,  ^IMg^ 
tkat  the  only  object  of  the  parties  was,  to  indemnify  the 
plaintiff  against  any  charge  which  might  be  made  against 
him  in  case  the  annuities  were  not  paid.  The  defend- 
ant covenanted  to  pay  them  at  such  times,  and  in  such 
nrnnner  and  fcmn*  as  the  wiU  directed,  and  to  save  the 
plaintiff  hanonless,  and  indemnify  him  firom  all  actions,  &c« 
bjr  which  he  merely  made  himself  liable  to  pay  the  annui- 
ties, as  the  ]daintiff  himself  was  bound  to  pay  them;  and 
the  awmiitantB  had  no  remedy  against  him  personally^ 
The  oovenant  to  indemnify  him  cannot  be  considered 
aa  a  aepaiate  and  independent  covenant ;  as  the  plaintiff 
coold  not  be  individually  caUed  on  to  pay  the  annuities  ao« 
eoniing  to  the  teims  of  the  will,  the  defendant  did  not  co- 
venant lo  ipdemniQr  him  at  all  events :  and  the  declaration 
does  not  shew  that  the  plaintiff  has  been  actually  damni- 
fied by  H»  non^iMtyinent  of  the  annuities;  uor  could  be 
bnve  beaa,  as  they  were  a  burden  imposed  on  the  lands  b j 
the  devisor  himselff  under  whom  the  plaintiff  obtained 
poaseipioii* 

H&  Seirjeaiit  Basanguei,  catUra,  was  stopped  by  the 
Court 

XiovdGhief  Justice  Bmst. — ^This  is  an  acti<m  of  covenant 
fiir  nw-payinentj  by  the  "defendant,  of  certain  annuities: 
and  the  question  on  the  ecms^ruction  of  the  covenanti  as  set 
out  in  the  decUoration*  arises  on  a  clause  in  a  will  made  by 
the  pUntiff '$  father,  and  by  which  the  estates  in  ques* 
ijoa  were  devised  to  the  plaintiff,  from  whom  the  de^ 
loidAiit  hiMi  purchased  them,  and  which  is  recited  in  the 
deed  comtaining  the  covenant,  vim.  **  I  give  and  devise  to 
msg  sen  all  those  my  two  fiediold  farms j  called,  &c.  &c*i  to 
hoU  the  same  to  my  said  son,  his  heirs  and  assignsj  upon 
coBditkm  that  he  and  they  shall  pay,  yearly,  during  the  nar 
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1885.  tural  lives  of  my  four  daughters  hereinafter  named,  by 
two  equal  payments,  viz.  on  the  25th  March  and  29th 
September,  the  yearly  rent  or  sum  of  100/.,  free  from  all 
churges  whatever,  unto  each  of  my  four  daughters ;  and  I 
charge  the  same  farms  with  the  payment  of  the  said  annui- 
ties accordingly.*'  It  is  clear,  that  this  was  in  the  nature 
of  a  rent  charge,  as  the  annuities  were  charged  on  tlie 
land,  and  not  on  the  person  of  the  devisee;  but  there 
was  no  clause  giving  a  power  of  distress,  yet  the  statute 
4  Geo.  2,  c.  28,  s.  5,  gives  a  remedy  by  distress  for  rents 
secki  and  chief  rents,  as  in  cases  of  rent  reserved  upon  lease ; 
and  there  can  be  no  doubt  but  that  the  charge  in  question  was 
a  rent  seek.  The  plaintiff  took  possession  of  the  farms  in  ques* 
tion,  under  the  will  of  his  fisither,  and  afterwards  sold  them 
to  the  defendant;  and  the  deed  containing  the  covenant  in 
question  was  entered  into  at  the  time  of  the  sale,  in  which 
the  defendant,  in  consideration  of  the  premises,  did,  for 
himself,  his  heirs,  executors,  administrators  and  assigns, 
covenant  with  the  plaintiff,  his  heirs,  executors  and  ad- 
ministrators^ that  he,  (the  defendant),  his  heirs,  executors^ 
&c.,  should  and  would,  from  time  to  time,  and  at  all  times 
thereafter,  well  and  truly  pay,  or  cause  to  be  paid  to  the 
person  or  persons  who  should,  for  the  time  being,  be  ^i«> 
titled  to  the  same,  the  said  fQur  several  annuities  of  lOOl., 
by  the  will  of  the  said  Michael  Saward,  deceased,  given 
and  bequeathed  to  his  four  daughters,  and  thereby 
charged  on  the  said  farms."  Stopping  here,  it  cannot  be 
doubted  for  a  moment  but  that  this  is  an  absolute  and 
positive  covenant,  and  one  to  which  no  possible  objection 
can  be  raised.  The  plaintiff  had  a  right  to  sell  the  estate 
chargeable  with  the  annuities,  and  to  take  a  covenant  from 
the  purchaser  for  the  due  payment  of  them  to  the  annuitants, 
and  more  particularly  so,  as  they  were  his  own  sisters,  to  whom 
he  would  be  naturally  desirous  to  give  every  possible  security ; 
as,  whilst  the  property  remained  in  his  possession,  he  would 
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not,  firom  the  ties  which  existed  between  them,  allow  them  to  -j^J 
Bufier ;  tmt  when  the  estate  got  into  the  hands  of  a  strangery 
the  annuitants  might  have  been  compelled  to  have  recourse 
to  dilatory  and  expensive  proceedings,  in  order  to  recover 
their  annuities,  as  the  estate  might  decrease  in  value,  ac- 
cording to  the  change  of  landed  property;  or  there  might 
be  a  bad  or  insolvent  tenant,  or  the  property  might  be  re- 
moved firom  the  premises,  so  as  to  prevent  a  remedy  by  dis- 
tress;— ^fai  either  of  which  cases,  the  payment  of  the  annu- 
ities might  have  been  defeated.  It  was  therefore  prudent 
for  the  plaintiff  to  require  a  personal  covenant  from  the  de- 
fendant, for  the  due  payment  of  th^m  thereafter,  and  he 
accordingly  caused  it  to  be  inserted  in  the  deed,  which  the 
defendant  has  himself  executed.  It  has  been  said,  how- 
ever, that  this  is  not  an  absolute  covenant.  I  agree,  that 
the  subject  matter  of  the  contract  must  be  looked  at,  in 
order  to  ascertain  the  meaning  of  the  parties,  which 
must  be  coOected  from  the  whole  of  the  deed ;  and  although 
a  positive  covenant  may  be  sometimes  controlled  by  other 
clauses,  yet  the  Court  will  give  effect  to  all  the  instrument 
taken  together.  The  latter  part  of  the  covenant  by  the  de- 
fendant is,  that  *'  during  the  continuance  of  the  annuities,  he 
would  pay,*or  cause  them  to  be  paid,  at  such  time,  and  in 
anch  manner  as  the  same  were  by  the  will  directed  to  be  paid, 
and  should  and  would,  from  time  to  time,  and  at  all  times 
thereafter,  save,  defend,  and  indemnify  the  plaintiff,  his  ex- 
ecutors, &c.,  from  all  actions,  claims,  and  demands  what- 
soever, for  or  on  account  of  the  annuities,  or  in  any  wise  re- 
lating thereto.**  It  has  been  supposed,  that  this  clause  of  in- 
demnity controls  the  positive  terms  contained  in  the  previous 
part  of  the  covenant,  as  to  the  payment  of  the  annuities ;  but 
if  that  were  so,  it  would  render  it  wholly  inoperative  and 
nugatory;  for  the  plaintiff  was  never  personally  liable,  and 
therefore  coidd  not  be  damnified  by  non-payment ;  and  if  so, 
he,  in  strictness,  could  require  no  such  covenant.  But  it 
woidd  be  a  strong  thing  to  say,  that  the  clause  ofindemni- 
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}S^SL/  ty  should  have  the  effect  of  getting  rid  of  the  whole  of  die 
Cffveaataitf  and  more  especially  soj  when  it  is  manifest  that 
such  was  not  the  intention  of  the  parties.  Although,  in 
Browning  v.  Wright  {a),  where  the  vendor  of  an  estate, 
after  granting  it  in  fee  to  £.,  and  after  warranting  the 
same  against  himself  and  his  heirs,  covenanted,  that,  not- 
withstanding any  act  by  him  done  to  the  contrary,  he  wa« 
seised  of  the  premises  in  fee,  and  that  he  had  full  powev 
to  convey  the  same;  and  then  covenanted  that  the  vendee 
should  have  quiet  enjoyment;  and  lastly  for  assuranee;  it 
was  held,  that  the  intervening  general  words,.  "  full  pow^ 
er  to  convey,"  were  either  part  of  the  preceding  special 
covenant,  or,  if  not,  that  they  were  qualified  aod  ooa- 
trolled  by  all  the  other  special  covenants  against  theaetiiof 
the  vendor  himself  and  his  heirs;  yet  there  the  covenante 
were  preceded  by  the  introductory  words,  ^*  for,  and  not* 
withstanding  any  thing  by  the  vendor  done  to  the  ccmtra* 
ry,"  which  words  were  applicable  as  well  to  the  covenant 
in  dispute  as  to  that  which  preceded  it,  and  therefore  had 
an  effect.  But  according  to  the  ccmstroction  contended 
for  in  this  case,  the  former  part  of  the  covenant  would  have 
no  effect  whatever;  and  although  the  covenant  for  indem- 
nity were  unnecessary,  yet  utile  per  inutile  non  vitiaiur;  and 
taking  the  whole  of  the  covenant  together,  I  cannot  infer 
that  it  was  the  intention  of  the  parties  that  the  positive  .cOf 
venant  for  the  payment  of  the  annuities  should  be  control- 
led or  narrowed  in  its  operation  by  the  clause  of  indemnity 
with  which  it  was  connected. 

Mr*  Justice  Park. — I  am  of  the  same  opinion*  It  is  evi- 
dent that  the  estate  was  sold  to  the  defendant  for  a  much 
smaller  sum,  in  consideration  of  his  undertaking  to  pay 
the  annuities  in  question. 

Mr.  Justice  Burrouoh. — The  estates  were  devised  ta 

(a)  2  Bos.  &  PuL  13. 
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the  {Jaintiff  bj  hb  fiitheri  subject  to  the  charge  of  certain 
anniiities;  and  it  was  part  of  the  special  contract  on  the 
sale  bj  the  plaintiff  to  the  defendant,  that  the  latter 
akoiild  pay  than  at  such  times,  and  in  such  manner  and 
form  as  they  were  directed  to  be  paid  by  the  will;  and  a 
oorenant  to  that  effect  was  accordingly  inserted  in  the 
deed;  thoe  is  no  pretence  for  saying  that  such  pay- 
ment was  not  considered  by  the  parties  at  the  time  thecon- 
tmct  for  the  sale  was  entered  into.  It  was  natural  for  the 
plaintiff  to  require  such  a  corenant,  in  order  to  protect 
the  interests  of  his  sisters,  or  to  secure  them  at  all  events. 
This,  therefore,  is  not  like  the  case  of  a  covenant  for  title, 
which,  although  general  in  terms,  may  be  qualified  or 
restrained  by  subsequent  clauses  in  the  same  deed,  as  here 
there  wa^  a  distinct  and  positive  covenant  for  the  payment 
of  die  anmuties,  and  which,  according  to  griunmatical  con- 
struction, may  be  considered  as  absolute. 


1825. 


Mr.  Jnstioe  Gaseles  concurring — 


Judgment  for  the  plaintiff. 


WiCKES  V.  Clutterbuck,  Esq.  FlS!uil 

X  xIIS  was  an  action  of  trespass  for  an  assaidt  and  fidse  Amagiitnte  it 
imprisonment.  The  declaration  stated,  that  the  defend-  ^^^J^^ 
ant  on  the  18th  May,  182S,  with  force  and  arms,  &c.  mitment,  not- 

.   ,        widistending  ft 

assaulted,  and  caused  an  assault  to  be  made  on  the  plain-  preTiou  regular 

tiff,  to  ^t,  at  &c.,  and  then  and  there  caused  hun  to  be  ^hmf^ere- 

apprehended  and  seized,  and  laid  hold  of,  and  to  be  forced  Jj^^J^^^^J^^* 

and  compelled  to  go  from  and  out  of  a  certain  public  road»  undertiieftatate 

and  king's  common  highway,  situate  and  being  at,  &c.,  in  £^r  fishing  ia  a* 

a  certain  cart,  in,  through  and  along,  divers  public  roads,  S^l^saSSit 

tlifi  c^Rmoe  was 
cooimitted  in  utelMtd  grmmd:  Held  to  be  bad,  and  that  an  action  for  false  impriaonment  waa 
maiotainable  againit  the  magittrate  isfuiog  it    The  Court  will  not  grant  a  new  trial  on  the  ground 
ofa  tifftng  teaoemey  of  the  Judge  in  his  dinctloo  to  the  Jory,  if  the  Tcrdict  appetr  to  mcft  the 
Joftioeof  thecate. 
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^I8g5«        streets  and  places,  unto,  &c.  and  to  be  there  imprisoned 
WicKEs       and  kept,  and  detained  in  prison,  for  a  long  space  of  time, 

Clutterbuck.  ^^  ^^^f  ^c*>  ^^^  ^^  ^^^  expiration  thereof,  to  go  and  be 

taken  from  thence  unto  and  into  a  certain  common  prison, 
called  the  House  of  Correction,  at  &c.,  and  to  be  then 
unlawfully  imprisoned  and  kept  and  detained  in  prison 
there,  without  any  reasonable  or  probable  cause  what- 
soever, for  a  long  space  of  time,  to  wit,  for  the  space  of 
seven  days  then  next  following,  contrary  to  the  laws  and 
customs  of  this  realm,  and  against  the  will  of  the  plaintiff, 
whereby  he  was  then  and  there  not  only  greatly  hurt, 
bruised  and  wounded,  but  was  also  thereby  greatly  expos- 
ed and  injured  in  his  credit  and  circumstances.  The  de- 
fendant pleaded  Not  Guilty. 

At  the  trial,  before  Mr.  Baron  Graham,  at  the  last  Sum- 
mer Assizes,  at  Hertford,  it  appeared,  that  on  the  16th 
Mat/,  182^,  the  plaintiff  was  fishing  in  a  pond,  or  reser- 
voir, belonging  to  the  Grand  Junction  Canal  Company, 
which  consisted  of  about  sixty  acres,  and  had  lately  formed 
part  of  Aldenham  Common ;  that  it  was  surrounded  by  a 
fence,  except  in  one  part,  which  was  bounded  by  a  turn- 
pike road,  on  which  raUs  were  placed  to  prevent  persons 
passing  along  the  road  from  falling  in ;  and  that  the  plain- 
tiff was  standing  on  the  road,  and  fishing  with  a  rod  and 
line,  over  the  railing.  On  the  17th  May,  the  defendant, 
one  of  the  magistrates  for  the  county  of  Herts,  issued  his 
warrant,  at  the  instance  of  the  Hon.  and  Rev.  fV.  Capel, 
who  rented  the  fishery  of  the  lord  of  the  manor  of  Aiders 
ham,  for  the  apprehension  of  the  plaintiff,  which  was  as 
follows : 

"  County  o( Hertford,  to  wit: — 

To  the  constables  of  Bushy,  in  the  said 
county,  and  also  to  Henry  Simmons, 
especially. 

**  Forasmuch  as  complaint  upon  oath  has  been  made 
unto  me,  whose  hand  and  seal  are  hereunto  set,  one  of  his 


V. 

Clutterbuck. 


IN  THE  FIFTH  AND  SIXTH  YEARS  OF  GEO.  IV.  66 

Majesty's  Justices  of  the  Peace,  for  the  liberty  of  St.  Al-         1825- 
bans  in  the  said  county,  that  J—  Wickes^  of  the  parish  of       Wickbi 
Bushy ^  in  the  said  county,  corn-dealer,  did,  on  the  16th 
day  of  Mat/y  instant^  take,  kill,  or  destroy,  or  attempt  to 
take,  kill,  or  destroy,  the  fish  in  a  reservoir,  in  the  parish 
of  AUenham,  in  the  said  liberty,  being  the  private  ])rO' 
perttf  of  the  Honorable  and  Reverend  William  Capel,  and 
without  his  consent: — These  are  therefore,  in  his  Majesty's 
name,  to  require  you,  the  said  constables,  and  Henry  Sintm 
mands,  or  some,  or  one  of  you,  to  apprehend  and  bring  be- 
fore me,  or  some  other  of  his  Majesty *s  Justices  of  the 
Peace  for  the  said  Uberty  and  county,  the  body  of  the  said 
«/.  WickeSf  to  answer  to  the  said  complaint,  and  to  be 
dealt  with  according  to  law.     Given  under  my  hand  and 
seal,  the  17th  day  of  May,  1822." 

In  pursuance  of  this  warrant,  the  plaintiff  was  appre- 
h^ided,  and  brought  before  the  defendant,  who  convicted 
liim  in  the  penalty  of  51.,  under  the  statute  5  Geo.  3,  c.  14, 
s.  3  (a),  for  fishing  in  inclosed  ground.  The  conviction 
was  as  follows : 

**  Be  it  remembered,  that  on  the  17th  day  of  May,  in 
the  third  year  of  the  reign  of  our  sovereign  Lord,  George 

(«)  By  which  it  is  enacted,  that  forfeit  and  pay,  for  every  such  of. 

**  in  case  any  person  or  persons  fence,  the  sum  of  5/.  to  the  owner 

than  take,  kUL  or  destroy,  or  at-  -  or  owners  of  the  fishery  of  such 

tempt  to  take,  kill,  or  destroy,  any  river  or  stream  of  water,  or  of  such 

fish,  in  any  river  or  stream,  pond,  pond,  pool,  moat,  or  other  water: 

pool,  or  other  water,  (not  being  in  and  that  it  shall  be  lawful  to  and 

any  park  or  paddock,  or  in  any  for  any  one  or  more  of  his  Majes- 

garden,  orchard,  or  yard,  adjoin-  ty's  Justices  of  the  Peace,  of  the 

log  or  belonging  to  any  dwelling  county,  division,  riding,  or  place, 

house,  but  shall  be  in  any  other  in-  where  such  last  mentioned  offence 

closed  ground,  which  shall  be  pri-  or  offences  shall  be  committed, 

vate  property)  every  such  person,  upon  complunt  made  to  him  or 

bdng  lawfully   conricted  there-  them  upon  oath,  against  any  per- 

o^  by  the  oath  of  one  or  more  son  or  persons,  for  any  such  of- 

cr«^le  witness  or  witnesses,  shall  fence  or  offences,  to  issue  his  or 
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-J?»"       *^®  Fourth,  &c.,  and  in  the  year  of  our  Lord,  1822,  at 
WicKBs        Watford,  in  the  liberty  of  St.  Albans,  in  the  county  of 

mm  ^^  ^^  _ 

Clutterbuck.  Hertford,  the  Honorable  and  Reverend  William  Capel, 

oumer  of  the  fishery  within  a  certain  pond  or  pool  of  water, 
called  the  Reservoir,  situate  in  the  parish  of  Aldenham, 
in  the  liberty  aforesaid,  comes  before  me,  Robert  Clutter- 
buck, Esq.,  one  of  the  Justices  of  our  said  Lord  the  King, 
assigned  to  keep  the  peace  of  our  said  Lord  the  King,  in 
and  for  the  l^aid  liberty  of  St.  Albans,  and  also  to  hear  and 
determine  divers  felonies,  trespasses,  and  other  misdemean- 
ors in  the  said  liberty  committed ;  and  upon  oath  to  him  by 
me  now  here  administered  upon  the  Holy  Gospels  of 
God,  giveth  me,  the  said  Justice,  to  understand  and  be 
informed,  that  on  Thursday,  the  16th  day  oiMay,  instant, 
at  the  parish  of  Aldenham,  in  the  liberty  aforesaid,  Joseph 
fFickes,  of  the  parish  of  Bushy,  in  the  county  o{  Hertford, 
corn-dealer,  did  attempt  to  take,  kill,  or  destroy  the  fish, 
in  a  certain  pond  or  pool  of  water,  called  the  Reservoir, 
situate  in  the  parish  of  Aldenham,  in  the  liberty  of  St.  Al- 
bans,  aforesaid,  (that  is  to  say),  by  fishing  in  the  said  pond 
or  pool  of  water,  called  the  Reservoir,  with  a  certain  fish- 
ing rod  and  fishing  line,  with  intent  to  take,  kill,  or  de- 
stroy the  fish  preserved  therein,  without  the  consent  of  him 
the  Honorable  and  Reverend  William  Capel,  contrary 
to  the  form  of  the  statute  in  that  case  made  and  provided. 


their  warrant  or  warrants,  to  bring 
the  person  or  persons  so  com- 
pluned  of,  before  him  or  them  ;• — 
and  if  the  person  or  persons  so 
complained  of,  shall  be  coniricted 
of  any  of  the  said  offences,  be- 
fore such  justice  or  justices,  or 
any  other  of  his  Majesty's  justices 
of  the  same  county,  division,  &c. 
by  the  oath  or  oaths  of  one  or 
more  credible  witness  or  wit- 
nesses, or  by  his  or  their  own  con- 
fesrion;  then,  and  in  such  case, 
the  party  so  convicted  shall,  im- 


mediately after  such  conviction, 
pay  the  sud  penalty  of  5/.  to  such 
justice  or  justices,  before  whom 
he  or  they  shaU  be  so  convicted, 
for  the  use  of  such  person  or  per- 
sons as  the  same  was  thereby  ap- 
pointed to  be  forfeited  and  paid 
unto,  and  in  default  thereof,  shall 
be  committed  by  such  justice  or 
justices  to  the  House  of  Correc- 
tion, for  any  time  not  exceeding 
six  months,  unless  the  money  for- 
feited shall  be  sooner  paid. 
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he  the  said  fFUUam  Capel  being  then  and  there  owner        IB25« 
of  the  fishery  within  the  said  pond  or  pool  of  water,  call-       Wickcs 
ed  the  Reservoir :  and  the  said  Joseph  Wickes  not  then   clutterbuck. 
and  there  having  any  just  right,  or  any  just,  reasonable, 
or  probable  claimy  or  cause,  to  take,  kill,  carry  away,  or 
destroy  any  of  the  fish,  or  to  attempt  to  take,  kill,  or  de- 
stroy any  fish  in  the  said  pond  or  pool  of  water,  called 
the  Reservoir,  wherein  the  said  fish  were  attempted  to  be 
taken,  killed,  or  destroyed  by  the  said  Joseph  fPtckes, 
as  aforesaid,  the  said  Reservoir  not  being  then  in  any 
park,  or  paddock,  or  in  any  garden,  orchard,  or  yard  ad- 
joining or  belonging  to  any  dwelling  house,  but  then  being 
in  other  inclosed  ground,  then  and  there  being  private 
property,  in  the  parish  of  Aldenham  aforesaid,  whereby 
and  by  force  of  the  statute  in  that  case  made  and  provid- 
ed, the  said  Joseph  Wiches  hath  forfeited  for  his  said  of- 
fence the  sum  of  5/.  to  the  said  William  Capel,  the  owner 
of  the  fishery  aforesaid,  whereupon  the  said  William  Ca» 
pel,  owner  of  die  fishery  aforesaid,  prayeth  the  judgment 
of  me  the  said  Justice,  in  the  premises,  and  that  the  said 
Joseph  Wickes  may  be  forthwith  apprehended  and  brought 
before  me,  to  answer  the  said  complaint ;  whereupon,  after- 
wards, to  wit,  on  the  18th  day  of  May,  in  the  year  afore- 
8«d,  he,  the  said  Joseph  Wickes  being  by  virtue  of  my 
warrant  brought  before  me,  the  Justice  aforesaid,  at  Wat- 
ford  aforesaid,  in  the  liberty  aforesaid,  to  answer  the  said 
complaint  contained  in  the  said  information,  and  having 
heard  the  same  read,  and  the  said  fFilliam^  Capel  being 
also    present    before  me,    and  complaining   before    me 
against  the  said  Joseph  Wickes,  of  and  for  the  offence 
aforesaid,  and  praying  that  he  may  be  convicted  thereof^ 
the  said  Joseph  Wickes  is  asked  by  me,  the  said  Justice, 
if  he  can  say  any  thing  for  himself,  why  he'the  said  Joseph 
Wickes  should  not  be  convicted  of  the  premises  above 
charged  upon  him,  in  form  aforesaid;  to  which  he  the  said 
Joseph  Wickes  does  not  make  any  defence  against  the 

F  2 
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1825*^^       charge  preferred  against  him ;  and  further,  on  the  18th  day 

WicKEi        of  May^  in  the  third  year  aforesaid,  at  fVatford  aforesaid, 

CLumEBucK.  "^  ^^  liberty  aforesaid,  Thomas  Harrison,  a  servant  in  the 

employ  of  the  Grand  Junction  Canal  Company,  a  credible 
witness,  cometh  before  me  the  said  Justice,  in  his  proper 
person,  and  before  me  the  said  Justice,  to  wit,  on  the  said 
day  and  year  last  aforesaid,  at  Watford  aforesaid,  in  the 
liberty  aforesaid,  being  duly  sworn  touching  the  premises, 
upon  the  Holy  Gospels  of  God,  upon  his  corporal  oath,  to 
him  the  said  Thomas  Harrison  then  and  there  adminis- 
tered by  me  the  said  Justice,  (I  the  said  Justice  having 
then  and  there  full  power  and  authority  to  administer  the 
said  oath  to  the  said  Thomas  Harrison),  deposeth,  swear- 
eth«  and  upon  his  oath  aforesaid  affirmeth,  and  saith  in 
the  presence  of  the  said  Joseph  Wickes,  that  on  the  I6th 
day  of  May,  in  the  year  aforesaid,  he  saw  the  said  Joseph 
Wickes,  in  the  parish  of  Aldenham  aforesaid,  in  the  liberty 
aforesaid,  attempt  to  take,  kill,  or  destroy  the  fish  in  a  cer- 
tain pond  or  pool  of  water,  called  the  Reservoir,  situate 
in  the  parish  o{  Aldenham,  in  the  liberty  aforesaid,  (that  is 
to  say),  by  fishing  therein  with  a  certain  rod  and  line, 
with  intent  to  take,  kill,  or  destroy  the  fish  preserved 
therein ;  and  that  the  said  pond  or  pool  of  water,  called  the 
Reservoir,  was  not  then,  nor  is  in  any  park  or  paddock,  nor 
in  any  garden,  orchard,  or  yard  adjoining  or  belonging 
to  any  dwelling  house,  but  then  was,  and  is  in  other  in- 
closed ground,  then  and  there  being  private  property,  in 
the  parish  of  Aldenham  aforesaid,  in  the  liberty  aforesaid ; 
and  that  the  said  William  Capel,  then  and  there  was  and 
is  the  true  and  lawful  owner  of  the  fishery  in  the  whole 
of  the  said  pond  or  pool  of  water,  called  the  Reservoir, 
And  thereupon  he,  the  said  Joseph  Wickes,  having  heard 
'  the  said  evidence  so  given  against  him  as  aforesaid,  is  ask- 
ed by  me,  the  said  Justice,  if  he  have  any  thing  to  say  or 
prove  in  answer  to  such  evidence,  or  to  shew  why  he 
should  not  be  convicted  of  the  offence  above  charged  upon 
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him  in  form  aforesaid :  Iii  reply  to  which  question,  he,  the  lflg5>^ 
said  Joseph  fPtckes  made  use  of  these  words,  **  I  shall  Wicun 
not  say  any  thing  until  I  have  seen  my  attorney;**  and  be-  CLummBucK. 
cause  the  said  Joseph  fFickes  doth  not  nor  can  say  or 
jprove  any  thing  in  his  own  defence,  touching  or  concern- 
ing the  offence  so  charged  upon  him  as  aforesaid,  or  shew 
why  he  should  not  be  convicted  of  the  same  offence ;  and 
inasmuch  as  the  said  Joseph  Wickes  has  not  proved  or 
offered  any  evidence  to  prove,  nor  hath  alleged  that  he 
had  the  authority  or  consent  of  the  said  William  Capel, 
or  of  any  owner  of  the  said  fishery,  to  take,  kill,  carry 
away,  or  destroy,  or  to  attempt  to  take,  kill,  or  destroy 
any  fish  in  the  fishery  aforesaid,  or  any  just  right,  or  any 
just,  reasonable,  or  probable  claim  or  cause,  or  any  right 
or  claim  whatsoever  so  to  do: — ^Therefore,  it  is  on  the  18th 
day  of  May,  in  the  third  year  of  the  reign  of  our  Sovereign 
liOrd  the  King  aforesaid,  at  Watford  aforesaid,  in  the  liber- 
ty aforesaid,  by  me  the  said  Justice  adjudged  upon  the  tes- 
timony of  the  said  Thomas  Harrison,  a  credible  witness  as 
aforesaid,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  that  he  the  said  Joseph  Wickes  is 
guilty  of  die  offence  so  charged  upon  him  as  aforesaid, 
and  that  he  the  said  Joseph  Wickes  be,  and  is  hereby  by 
me  the  said  Justice,  convicted  of  the  offence  aforesaid,  ac- 
cording to  the  statute  aforesaid.  And  I  the  said  Justice 
do  award  and  adjudge  for  such  offence,  that  he  the  said 
Joseph  Wickes  hath  forfeited  the  sum  of  5L  to  the  said 
William  Capel,  the  owner  of  the  fishery  of  the  said  pond 
or  pool  of  water,  called  the  Reservoir,  situate  in  the  parish 
of  Aldenham,  in  the  liberty  aforesaid,  to  be  paid,  as  the 
statute  aforesaid  doth  direct. 

'*  Given  under  my  hand  and  seal  at  Watford  aforesaid, 
in  the  liberty  aforesaid,  on  the  18th  day  of  May,  in  the 

year  of  our  Lord  1822.         ^  ,       ^,  ^^    ,     ,   ,t    ex.. 
^  Robert  Cluiterbuck,  (L.  S.) 

On  the  plaintiff's  refusing  to  pay  the  penalty,  the  dc- 
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I8ii5*        fendant  ordered  him  to  be  conveyed  to  SL  Albaris  Gaolj 
WicKBs       under  the  following  warrant  of  commitment. 

Gluttimuck.  ,,  Liberty  of  5^.  Albans,  in  the  county  o{  Hertford: 

To  Henry  Simmonds,  Constable  of  Watford^ 
and  also  to  the  Keeper  of  the  House  of 
Correction  at  SU  Albans,  in  the  said 
liberty. 

^'  Forasmuch,  as  Joseph  Wlckesy  of  the  parish  of  Bu^y, 
in  the  said  county,  corn-dealer,  is  convicted  before  me, 
Robert  Clutterbuck,  Esq.,  one  of  his  Majesty *8  Justices  of 
the  Peace  for  the  said  liberty  and  county,  on  the  com* 
plaint  of  the  Honorable  and  Reverend  fFiUiam  Capel, 
and  on  the  oath  of  Thomas  Harrison,  servant  to  the 
Grand  Junction  Caned  Company,  for  fishing  with  a  rod 
and  line  in  a  pond  or  pool  of  water,  commonly  known 
by  the  name  of  the  Reservoir,  in  the  parish  of  Aldenham, 
in  the  said  liberty,  on  the  16th  day  of  May  instant,  the 
right  of  fishery  in  the  said  pond  or  pool  being  the  private 
property  of  the  Honorable  and  Reverend  WiUiam  CapeL 
And  whereas  the  said  Joseph  fFickes  is  convicted  by  me 
the  said  Justice  in  the  penalty  of  5/.,  and  the  said  Joseph 
fFickes  refusing  to  pay  the  same — These  are  therefore 
to  require  you,  the  said  Henry  Simmonds,  to  convey  the 
said  Joseph  fFickes  to  the  House  of  Correction  at  St.  Al- 
bans, and  deliver  him  to  the  keeper  thereof;  and  you,  the 
said  keeper  of  the  said  House  of  Correction,  are  hereby 
required  to  receive  the  said  Joseph  Wickes  into  your  cus- 
tody, in  the  said  House  of  Correction,  and  him  safely  keep 
for  the  space  of  seven  days,  unless  the  said  penalty  of  SL 
shall  be  sooner  paid. 

'^  Given  under  my  hand  and  seal,  the  18th  day  of  May, 

^^^^'  Robert  Clutterbuck,  (L.  S.)  ** 

The  plaintiff' was  accordingly  confined  in  St.  Albans 
Gaol,  for  seven  days,  and  brought  this  action  for  false  im- 
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prisonment ;  and  it  was  contended  at  the  trial,  that  he  bad       -}^f^' 
not  been  guilty  of  an  o£fence  within  the  3d  section  of  the       Wicus 
statute  5  Geo.  3,  c.  14 ;  and  that  the  conviction  and  warrant   (jluttmlbucx. 
of  commitment  were  bad  on  the  face  of  them,  as  the  latter 
did  not  state  that  the  reservoir  was  in  inchsed  ground;  and 
that  it  did  not  appear  by  the  former,  that  any  enquiry  was 
made  before  the  defendant,  whether  the  pond  or  reservoir 
were  private  property,  nor  to  whom  it  belonged. 

For  the  defendant,  it  was  submitted,  that  the  conviction 
wajB  of  itself  conclusive,  as  it  stated  the  reservoir  to  be  in 
inclosed  ground,  being  private  property,  which  was  suffi- 
cient to  bring  it  within  the  terms  of  the  statute ;  and  the  case 
ofBrittain  v.  Kinnaird{a)  was  relied  on,  to  shew  that  the 
conviction  was  conclusive  evidence  of  the  facts  therein 
stated,  and  that  they  could  not  be  controverted. 

The  learned  Baron,  however,  was  of  opinion,  that  the 
plaintiff  had  not  been  guilty  of  an  offence  within  the  8d  sec-  , 
tion  of  the  statute,  as  the  reservoir  in  question  could  not 
be  considered  as  being  in  inclosed  ground,  which  must  be 
confined  to  private  property,  and  that  the  reservoir  could 
not  be  considered  as  a  pond  or  pool.  That,  notwithstand- 
ing the  conviction,  it  was  open  to  the  plaintiff  to  shew  to  the 
Jury  that  the  reservoir  was  not  within  inclosed  ground; 
and  that,  if  the  defendant  had  not  made  inquiry  as  to  all  the 
necessary  facts  previously  to  the  conviction,  or  if  other 
persons  had  a  right  to  fish  in  the  reservoir,  or  if  it  could 
not  be  considered  as  private  property,  the  case  was  not 
within  the  jurisdiction  of  the  defendant;  and  that,  if  so, 
the  plaintiff  would  be  entitled  to  a  verdict.  The  Jury  ac- 
cordingly found  a  verdict  for  him,  damages  35/.  being  at 
the  rate  of  6/.  per  day,  during  the  term  of  his  imprison- 
ment. 

Mr.  Serjeant  Taddy^  in  the  last  Term,  obtained  a  rule 
(«)  4  B.  Moore,  50;  S.  V.  I  Brod.  &  Bing.  432. 
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Ift?^^  turi  that  this  rerdict  might  be  set  aside,  and  a  new  trial 
WicKEs  granted,  on  the  grounds : — Firsts  that  whether  the  reservoir 
CLcrnaBccv*  were  in  indosed  ground  or  not,  the  conviction  was  con- 
clusive on  the  &ce  of  it;  and  the  pUiintiff  must  be 
bound  by  it: — Secondly ^  that  the  defendant  acted  within 
the  scope  of  his  jurisdiction:  —  and  lastly y  that  there 
had  been  a  misdirection  by  the  learned  Baron ;  and  that 
he  ought  not  to  have  allowed  evidence  to  be  received  in 
contradiction  to  the  conviction. 

• 

-  Mr.  Serjeant  Vaugkam  and  Mr.  Serjeant  Lawes^  now 
shewed  cause,  and  submitted,  that  the  verdict  was  not  on- 
ly right,  but  must  be  supported  both  by  law  and  fact,  the 
plaintiff  having  wrongfoUy  suffered  imprisonment  for  se- 
ven days;  and  that  the  damages  were  extremely  moderate. 
The  defendant  had  been  guilty  of  two  distinct  acts  of  tres- 
pass, the  one  for  causing  the  plaintiff  to  be  brought  be- 
fore him  under  the  warrant  of  apprehension,  and  the  other 
for  having  caused  him  to  be  imprisoned  under  the  warrant 
of  commitment;  and  although  the  conviction  might  be  an 
answer  to  the  first  warrant,  yet  it  cannot  be  to  the  second,  as 
they  were  altogether  distinct  and  unconnected.  It  appeared 
that  the  plaintiff  had  no  previous  notice  that  he  was  a 
trespasser,  or  that  he  should  not  fish  in  the  reservoir;  and 
even  if  he  had  no  right  to  do  so,  as  the  reservoir  belong- 
ed to  the  Grand  Junction  Canal  Company,  and  Mr. 
Capel  merely  rented  the  fishery  therein,  he  should  have 
brought  his  action,  according  to  the  provisions  of  the 
4th  section  of  the  statute,  instead  of  applying  to  the 
defendant  to  grant  his  warrant  for  the  plaintiff's  apprehen- 
sion. Besides,  the  nature  of  the  offence  for  which  the 
plaintiff  was  to  be  apprehended,  should  have  been  ex- 
pressed on  the  face  of  that*  instrument: — at  all  events, 
the  warrant  of  commitment  should  have  the  charge  or 
"%  crime,  of  which  the  plaintiff  had  been  convicted,  particular- 

ly and  expressly  set  forth,  and,  if  not,  the  defendant  was 
guilty  of  false  imprisonment.     In  Hawkins's  Pleas  of  the 
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Crown  (a),  where  that  learned  writer  treats  of  arrests  by  ,jft^, 
public  officers,  he  says,  that  ^*  it  seems  to  be  holden  in  Wickbi 
Boucher* $  case  (6),  that  where  an  officer  arrests  a  man  by  Cluttiibuck. 
force  of  a  warrant  from  a  magistrate,  pro  certis  causis, 
without  shewing  any  cause  in  particular,  he  cannot  justify 
himself  in  an  action  brought  against  him  for  such  arrest, 
without  setting  forth  the  particular  cause  in  his  plea;  and 
yet  in  that  very  report  it  seems  to  be  allowed,  that  such  a 
general  warrant  was  good ;  and,  if  so,  it  seemed  strange  that 
the  officer  should  not  be  justified,  by  setting  forth  the  truth 
of  hb  case ;  since,  if  there  were  no  good  cause  to  justify  the 
granting  of  the  warrant,  the  magistrate  ought  to  answer  for 
it,  not  the  officer."  If,  in  thebody  of  a  conviction,  a  party  be 
stated  to  have  been  convicted  of  one  offence,  a  magistrate  can- 
not afterwards  alter  it,  or  cause  another  or  different  offence 
to  be  inserted;  nor  can  he  turn  round  and  protect  himself 
by  an  ex  post  facto  discovery.  At  all  events,  the  warrant  of 
coramitnient  must  not  only  pursue  the  conviction  in  terms, 
but  must  also  be  in  strict  conformity  with  it ;  for  in  Rogers  v. 
Jones,  Clerk  (c),  which  was  an  action  of  trespass  and  false 
imprisonment  against  a  magistrate,  who  had  committed  the 
phuntiff"  for  cutting  down  trees  without  the  consent  of  the 
owner,  the  plaintiff  gave  in  evidence  a  warrant  of  commit- 
ment^ signed  by  the  defendant,  and  delivered  to  the  con- 
stable, on  which  the  plaintiff  was  taken  into  custody,  and 
which  was  firamed  upon  a  statute  differing  from  that  men- 
doned  in  the  conviction,  inasmuch  as  the  latter  appeared  to 
be  founded  on  an  offence  against  the  6th  Geo.  3,  c.48;  and 
the  former  was  for  an  offence  against  the  15th  Car.  S,  c.  3; 
and  the  conviction  was  afterwards  returned  to,  and  filed  at, 
the  Quarter  Sessions :  the  learned  Judge  who  tried  the 
cause  was  of  opinion  that  the  conviction  was  not  of  itself  a 
sufficient  justification  to  the  defendant,  nor  conclusive  of 

the  matters  therein  stated,  inasmuch  as  the  plaintiff  waa 

e 

{m)  V<a.  2,  c.  13,  6.  11.    (b)  Cro.  J»c  81.    (c)  I  Ryan  &  Moody,  129. 


74  CASES  IN  HILARY  TERM^ 

1825.         taken  into    custody    under    an    improper   commitment; 

Wicus       whereupon  the  defendant's  counsel  proposed  to  prove  that 

CLUTTwuBucit.  ^^^  plaintiff  was  guilty  of  the  offence  of  which  he  had 

been  convicted,  so  as  to  protect  the  defendant  under 
the  statute  43  Geo/3,  c.  141>  q.  2;  but  the  learned  Judge, 
on  the  authority  oi.Gray  v.  Cook8on{a),  was  of  opinion, 
that  that  statute  only  applied  to  cases  where  the  conviction 
had  been  quashed;  and  on  a  motion  afterwards  for  a  niew 
trial,  on  the  grounds,  firsts  that  the  conviction,  regularly 
drawn  up  and  filed  at  the  Quarter  Sessions,  was  a  suffi- 
cient justification  to  the  defendant  in  a  collateral  proceed*' 
ing;  and,  secondly ^  that  the  latter  ought  to  have  been  per- 
mitted, under  the  43  Geo.  3,  to  prove  that  the  plaintiff  had 
been  guilty  of  the  offence  of  which  he  had  been  convicted, 
the  Court  of  King's  Bench  refused  the  application,  hold- 
ing that  the  magistrate  was  bound  by  the  erroneous  com^ 
ndimenif  notwithstanding  the  regular  conviction;  and  here 
the  warrant  of  commitment  was  not  only  bad,  but  varied 
from  the  conviction,  as  it  did  not  state  that  the  reservoir, 
in  which  the  plaintiff  fished,  was  in  inclosed  ground, 
which  is  the  essence  of  the  offence,  and  for  which  alone 
he  could  have  been  legally  convicted.  Although  in  JBryl- 
tain  V.  Kinnaird  (b)  it  was  decided,  that  a  party  is  es- 
topped from  disputing  a  fact,  if  a  Justice  of  Peace  have 
jurisdiction,  and  provided  no  defect  be  apparent  on  the 
face  of  the  conviction,  yet  the  terms  of  the  conviction  must 
be  pursued  in  the  warrant  of  commitment,  or  a  party 
might  be  charged  with  an  offence  which  he  was  not  bound 
by  law  to  answer;  or,  in  other  terms,  it  is  a  general  prin- 
ciple, that  a  conviction  must  apply  to  the  same  offence  as 
is  stated  in  the  commitment,  so  that,  in  comparing  the  two 
instruments  together,  it  may  appear  that  the  party  was 
convicted  of  the  offence  for  which  he  was  commit- 
ted.    Besides,  that  case  is  distinguishable  from  the  pre- 

(«)  16  East,  13.  (b)  4  B.  Moore,  50 ;  S.  C\  1  firod.  &  Blag.  432. 
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sent,  as  the  proceeding  was  in  rem,  and  there  was  no  war*        iBS^ 
rant  of  apprehension  or  commitment,  and  the  conviction       Wickks 
was  good  on  the  face  of  it.     The  statute  5  Geo.  3  applies   (;^«^„0ce. 
only  to  the  preservation  of  fish  in  ponds  and  other  waters 
of  that  nature;  and  therefore,  to  constitute  an  offence 
within  the  3rd  section,  the  taking  or  attempting  to  take 
fish  must  be  in  inclosed  ground,  which  shall  be  private pro^ 
periy.     So  there  must  be  a  breaking  and  entering  of  such 
ground,  to  render  a  party  a  trespasser,  and  amenable  to 
the  penalty  to  be  recovered  by  action,  according  to  the 
4th  section  of  the  statute.    But  here  the  plaintiff  was  stand- 
ing on  the  highway ;  and  as  he  was  not  committing  a  tres- 
pass <m  the  land,  his  merely  throwing  his  line  into  the 
water  did  not  constitute  an  offence  within  the  statute,  and 
consequently  the  defendant  had  no  jurisdiction  to  convict  or 
commit  him.    In  lAsle  v.  Brown  (a),  it  was  expressly  decid- 
ed, that  a  stream  of  water  running  by  the  side  of  a  piece 
of  ground,  which  is  inclosed  on  every  side  except  that  on 
which  it  is  bounded  by  the  water,  is  not  a  stream  in  inclosed 
ground,  within  the  meaning  of  the  3rd  section  of  the  sta- 
tute, so  as  to  subject  a  person  fishing  therein  to  the  pen- 
alty inflirtad  by  that  act.     Although  a  warrant  for  appre- 
hending a.  party  guilty  of  a  misdemeanor  may  be  in  gene- 
ral terms,  yet  a  warrant  of  commitment,  after  conviction, 
should  state  the  nature  of  the  offence  with  precision  and 
certainty ;  and  here  the  warrant  professes  to  set  out  an 
ofienoe,  which  is,  in  fact,  none,  as  it  is  not  stated  that  the 
idaintiff  was  fishing  in  inclosed  ground.    In  Hawkins's 
Pleas  of  the  Crown  (fi),  it  is  laid  down,  that  *'  a  constable 
cannot  justify  any  arrest  by  force  of  a  warrant  from  a  Jus^ 
tice  of  Peace,  which  expressly  appears  on  the  face  of  it  to 
be  for  an  offence  whereof  a  Justice  of  Peace  hath  no  juris- 
diction ;"  and  that  learned  writer,  in  treating  of  the  form  of 
a    commitment,  states  (c),  that  ^'  it  ought  to  set   forth 

(«)  1  MMib,  127  J  S.  C.  6  Taunt.  440.  (*;  Vol.  2,  c.  13,  8.  10. 

CO  Vol  2,  c.  16,  8.  16. 
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1825-  the  crime  alleged  against  the  party  with  convenient 
WicKBs  certainty,  otherwise  the  officer  is  not  punishable  by  means 
of  such  mittimus  for  suffisring  the  party  to  escape; 
and  this  not  only  holds  where  no  cause  is  expressed 
in  the  commitment,  but  also  where  it  is  so  loosely  set 
forth,  that  the  Court  cannot  adjudge  whether  it  were 
a  reasonable  ground  of  imprisonment."  If  a  convic- 
tion, when  given  in  evidence,  is  to  have  the  effect  of 
protecting  a  magistrate  at  all  events,  it  will  operate  as  an 
estoppel  to  any  imperfections  or  informalities  in  the  war- 
rants of  apprehension  and  commitment,  although,  if  the 
party  committed  had  applied  for  a  habeas  corpus ,  he  would 
have  been  discharged  out  of  custody,  as  the  gaoler  was  not 
bound  to  detain  him  under  an  insufficient  warrant.  In  The 
King  V.  Corden{a)f  the  Court  thought  ^*  that  a  tight  hand 
ought  to  be  holden  over  summary  convictions,  and  that  it 
ought  to  appear  that  the  Justice  had  jurisdiction,  and  that 
convictions  ought  to  be  kept  to  a  proper  degree  of  strictness, 
and  not  to  be  made  arbitrarily,  and  without  authority."  If, 
therefore,  the  conviction  in  this  case  be  bad  on  the  &ce  of 
it,  it  is  quite  clear  that  it  cannot  be  supported,  according 
to  the  late  decision  of  this  Court  in  Cloud  v.  Turfery  {b) ; 
and  here  the  words  in  the  statute  are  in  the  alternative, 
viz.  a  river  or  stream,  pond,  pool,  or  other  water;  and  in 
the  conviction  it  is  stated  that  the  plaintiff  was  fishing  in  a 
pond  or  pool ;  nor  does  it  appear  to  whom  the  reservoir 
belonged,  or  whose  private  property  it  was.  Mn  Capel, 
the  informant,  does  not  appear  to  have  had  any  interest  in 
the  land  or  water  which  covered  it ;  but,  on  the  contrary,  it 
was  proved  that  he  merely  rented  the  privilege  of  fishing 
in  the  reservoir.  Besides,  it  might  be  a  free  or  several 
fishery ;  and  it  is  described  in  the  conviction  generally  as 
bemg  the  fishery  of  Mr.  Capel.  At  all  events,  it  should 
have  been  specifically  stated  who  the  owner  of  the  ground 

(a)  4  Burr.  2281.  [h)  9  B.  Moore,  695. 
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wad,  or  on  whose  land  the  reselrvoir  was  situate,  as  private  ,J^^. 
property  can  only  refer  to  inclosed  ground ;  and  in  The  Wiouui 
Queen  v.  Green  (a),  it  was  objected,  that  the  evidence  on  CLuniaBucK. 
which  the  defendant  was  convicted  was  not  set  forth,  as 
it  was  only  siud  that  the  witness  was  sworn  de  veru 
iaie  pramissorum,  without  saying  what  the  answer  of  the 
witness  was;  and  although  it  was  said  that  it  did  appear, 
from  what  f^as  sworn,  to  the  Justice,  that  he  was  guilty,  yet 
h  was  answered,  that  it  ought  to  have  appeared  to  the  Court, 
from  the  nature  of  the  evidence  specially  set  forth ;  and 
they  were  of  that  opinion.  The  conviction,  therefore, 
does  not  operate  as  an  estoppel  for  every  purpose,  and 
cannot  cure  the  defect  in  the  warrant  under  which  the 
plaindff  was  committed,  and  which  must  be  taken  per  se, 
andindependently  of  the  warrant  of  apprehension,  as  well  as 
of  the  conviction.  Both  warrants  are  open  to  the  same  oh- 
jection,  as  the  offence  is  not  stated  in  either  of  them  to  have 
been  committed  in  inclosed  ground^  or  as  falling  within  the 
provisionsof  the  statute,  orthatitdidnot  amount  to  a  felony 
within  the  first  section  of  the  act.  In  Hill  v.  Bateman  (Jb), 
which  was  an  action  of  trespass  and  false  imprisonment, 
against  a  Justice  of  the  Peace,  for  having  convicted  the 
plaintiff  for  destroying  game,  it  was  agreed,  that,  in  actions 
of  that  nature,  the  Justices  must  shew  the  regularity  of  their 
convictions,  and  that  the  informations,  &c«  laid  before  them, 
and  upon  which  such  convictions  are  grounded,must  be  pro- 
duced and  proved  in  Court ;  and  in  The  King  v.  Daman  (c), 
A  conviction  founded  on  this  statute  was  quashed,  as  it  was 
not  alleged  in  the  information  on  which  the  conviction 
was  founded,  that  the  proceeding  was  at  the  instance  of 
the  omner  of  the  fishery;  and  the  case  of  Morgan  v. 
JIugies{d)  is  conclusive  to  shew,  that  a  warrant,  per  se, 

K 

(«)  10  Mod.  213.  (c)  2  Bam.  &  Aid.  378. 

(*)  1  Str.  710.  (d)  2  Term  Rep.  226. 
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-i?^"       ^'^^  ^^^  justify  a  magistrate  in  committing  a  party,  and  that 

Wicui       if  hg  grant  such  warrant  without  any  information,  upon  a 

cluttbrbuck.  supposed  charge  of  felony,  he  is  liable  to  an  action  of  tres* 

pass;  and  if  a  conviction  be  of  itself  conclusive,  and  ope- 
rate as  an  estoppel,  it  will  be  replete  with  mischief,  as  a 
magistrate  may  insert  an  information  therein,  although  none 
have  in  fact  been  taken.    Although,  by  the  statute  7  Jac.  1 , 
c.  5,  a  Justice  of  Peace  is  allowed  to  plead  the  general  LBsne, 
and  give  the  special  matter  in  evidence,  yet  such  matter 
would  be  no  answer  to  the  action,  unless  it  would  have 
been  if  pleaded  before  the  statute,  previously  to  which, 
a  warrant  of  apprehension  or  commitment,  if  illegal  er 
insufficient  on  the  face  of  it,  would  not  have  constituted 
a  good  defence;  and  although  the  officer  who  executed 
the  warrant,  was  justified  under  the  statute  S4  Oeo.  2, 
c.  44,  8.  6,  yet  the  magistrate  could  not'  protect  himself 
by  an  improper  warrant  issued  at  his  instance  alone ;  Mid 
in  Massey  v.  Johnson  (a),  it  was  held,  that  the  statute  4S 
ireo.  S,  c.  141,  does  not  extend  to  the  case  of  a  magis*- 
trate  who,  proceeding  on  mere  notice,  and  without  any 
information  sufficient  to  warrant  a  conviction,  commits  a 
person  to  prison ;  and  here  nothing  appears  on  the  face  of 
the  warrant  of  commitment,  to  shew  that  the  phdntiffhad 
been  guilty  of  any  offi^nce  over  which  the  defendant  had 
jurisdiction;  and  in   HiMv.  Dracord {b),  which  was  an' 
action  of  trespass  against  excise  officers,  for  seizing  spirits 
as  forfeited,  and  they  gave  in  evidence  a  conviction  at  the 
Board  of  Excise,  the  Court  made  strong  objections  as  to  . 
its  authenticity  and  legality.     And  here,  as  the  warrant 
of  commitment  was  clearly  bad  on  the  face  of  it,  it  could 
not  be  cured  by  the  conviction,  and  more  particular- 
ly  so,  as  the  plaintiff  was  apprehended  and  imprisoned 
under  the  first  warrant,  which  is  open  to  the  same  objec- 
tion, before  the  conviction  was  drawn  up. 

(a)  12  East,  67.  (6)  2  Sir  W.  Bl.  1289,  1333. 
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Mr.  Serjeant  Tadd^,  and  Mr.  Serjeant  Cross,  in  «up«  .j^^^ 
port  of  the  rule^  were  requested  by  the  Court  to  confine  Wiokbs 
themselves  to  the  question  as  to  the  validity  of  the  warrant  cluttbrbvck. 
of  commitment:  they  submitted,  that  this  embraced  a  point 
of  considerable  importance^  not  only  as  regarding  the  ma- 
gistracy of  the  country,  but  the  community  at  large,  and  that 
every  hatendment  must  be  made  in  favour  of  Justices,  when 
they  act  as  such ;  and  if  they  should  be  deemed  liable  for 
a  mere  clericd  error  or  defect  in  a  warrant  of  commitment, 
few^  if  any,  will  be  found  to  act  under  the  commission  of 
the  peace.  There  can  be  no  question,  but  that  the  der 
fendant  was  fiilly  justified  in  issuing  his  warrants  for  the 
apprehension  and  commitment  of  the  plaintiff^,  although 
he  has  alleged  in  his  declaration  that  he  was  imprisoned 
without  any  reasonable  or  probable  cause ;  but  the  convic- 
tion is  of  itself  a  sufficient  protection  to  the  defendant ;  and 
if  the  action  had  been  brought  against  the  constable  or  offi- 
cer^ whoezecuted  the  warrant,  he  might  have  justified  un- 
der it.  But  the  plaintiff*  has  thought  fit  to  proceed  against 
the  ma^trate,  not  on  the  ground  of  any  illegaUty  in  the 
warrant  or  conviction,  but  because  he  had  no  jurisdiction 
to  convict.  In  Hawkins's  Pleas  of  the  Croum  (a),  it  is 
8aid»  that  "  if  a  warrant  be  for  the  peace  or  good  behaviour, 
it  is  advisable  to  set  forth  the  special  cause  upon  which 
it  is  granted;  but  if  it  be  for  treason  or  felony,  or  other 
offence  ^of  an  enormous  nature,  it  is  not  necessary  to  set  it 
forth ;  and  that  it  seems  to  be  rather  discretionary  than  ne- 
cessary to  set  it  forth  in  any  case." — But "  that  the  warrant  of 
commitment  ought  to  set  forth  the  crime  alleged,  with  con- 
venient certainty,  as  otherwise  the  officer  is  not  punishable 
for  suffering  the  party  to  escape  (6)."  That,  however,  does 
not  apply  to  the  magistrate,  as  he  was  justified,  by  his  own 
proceedings,  in  apprehending  and  convicting  the  plaintiff*. 
The  conviction  and  warrant  of  commitment  were  founded 

(«)  Vol.  2.  c.  13,  8. 25.  (A)  Id.  c.  16.  s.  16. 
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1825.  on  the  statute  5  Geo.  S,  and  the  plaintiff  was  detained  in 
WicKEs  custody  for  refusing  to  comply  with  its  provisions,  and  the 
CLUTTBR9UCK.' ^'^^^^^^^^  alonc  is  a  sufficient  justification  to  the  defend* 
.  ant  in  this  action,  without  the  production  or  assistance  of 
either  of  the  warrants,  as  they  were  not  in  issue.  The 
statutes,  7  Jac.  1,  c.  5,  and  24  Geo.  2,  c.  44,  must  be 
taken  in  pari  materid,  as  the  one  allows  magistrates  to 
plead  the  general  issue  and  give  the  special  matter 
in  evidence  under  it,  and  the  other  requires  them  to 
be  joined,  to  protect  officers  acting  in  obedience  to 
their  warrants  from  being  made  answerable  on  account 
of  any  defect  of  jurisdiction  in  such  mag^trates;  and 
even  if  the  warrant  were  perfect,  it  woiuv  afford  no 
ground  of  justification  to  the  person  who  granted  it,  unless 
he  could  support  his  conviction ;  and  it  was  not  necessary 
to  produce  it  in  an  action  of  this  description,  for  if  the  de- 
fendant had  justified  in  a  special  plea,  previously  to  the  pass- 
ing of  those  statutes,  it  would  have  been  sufficient  for  him 
to  rely  on  the  conviction,  and  he  need  not  have  set  out  the 
warrants  of  apprehension  or  of  commitment,  and  if  so,  they 
need  not  have  been  produced  in  evidence,  although  he 
pleaded  the  general  issue.  In  Rogers  v.  Jones,  the  war- 
rant of  commitment  was  framed  on  a  different  statute 
from  that  under  which  the  party  was  convicted,  but  here 
the  nature  of  the  offence  is  recited,  as  well  as  that  the 
plaintiff  had  been  convicted  in  a  certain  penalty,  which  is 
equivalent  to  a  judgment.  The  warrant  of  commitment 
must  be  taken  to  be  founded  on  the  conviction,  and,  when 
that  instrument  was  given  in  evidence,  it  was  conclusive 
of  all  the  facts  stated  in  it,  and*  could  alone  be  looked  at. 
If  a  party  be  indicted  for  murder,  it  is  necessary  to  aver^ 
that  he,  with  malice  aforethought,  did  make  an  assault,  &c., 
but  the  warrant  of  commitment  need  only  state  that  he 
had  been  guilty  of  murder,  without  setting  forth  the  nature 
of  the  offence,  with  all  the  formalities  and  technicalities 
which  are  requisite  in  the  indictment.     Here,  the  commit- 
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ment  rebted  to  the  same  offence  of  which  the  plaintiff  1S5& 
was  convictedy  and  a  commitment  reciting  the  sentence  or  Wickes 
judgment  is  sufficient,  if  it  contain  the  subject  matter,  with-  OLurrERBuct. 
out  referring  to  all  the  material  facts,  or  to  the  express  na- 
ture of  the  offence.  The  case  of  Brittain  v.  Kinnaird  is 
derisive  to  shew^  that  the  defendant  had  jurisdiction,  and 
that  the  conviction  was  conclusive  of  the  facts  therein  con- 
tained. There,  the  magistrate  found  that  a  vessel  of  a  cer- 
tain  description  was  a  boat;  if  it  were  not  so,  he  would  have 
had  no  jurisdiction  to  convict,  and  yet  it  was  held,  that  the 
owner  could  not  be  let  into  evidence  to  shew  that  she  was  not 
m  boat  within  the  meaning  of  the  statute  under  which  he 
was  convKed.  So  here,  whether  the  plaintiff  had  been 
gmlty  of  an  offence  within  the  meaning  of  the  statute  5 
Geo.  S,  was  a  question  for  the  defendant  alone ;  and  it 
must  be  taken  that  he  had  ascertained  whether  the  plain- 
tiff had  been  fishing  in  inclosed  ground  or  not,  before  he 
drew  up  the  conviction ;  and  as  it  is  there  stated  that  he  had, 
it  is  a  complete  answer  to  the  plaintiff's  right  to  recover  in 
this  action.  It  was  the  duty  of  the  defendant  to  attend  to  the 
infermation  or  complaint  made  to  him,  which  need  not  have 
been  in  writing,  nor  was  he  bound  to  record  it,  but  he  might 
diereupon  issue  his  warrant,  and  direct  the  plaintiff  to  be 
brought  before  him :  and  although  there  may  be  a  cleri- 
cal error  or  omission  in  the  warrant  of  commitment,  yet  the 
conviction  stands  as  a  res  judicata,  and  by  which  the  heus 
im  f  no  has  been  adjudged  to  be  in  inclosed  ground,  being 
private  property.  In  Boucher's  case  (a),  the  Court  held, 
Aat  a  magbtrate  may  send  for  any  person  to  examine  him, 
and  is  not  bound  to  shew  the  cause  in  his  warrant,  nor  is 
the  officer  to  know  the  cause,  yet  that  when  the  party  was 
come  before  the  magistrate  and  committed  to  prison,  then 
the  cause  was  discovered ;  and  that  the  officer  ought  to  shew 
die  cause  in  his  plea.    It  therefore  follows,  that  if  a  warrant 

(a)  Cro.  Jac.  81. 

VOL.  X.  G 
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-A^?^-       ^  commitment  be  imperfect  or  informal,  the  officer  who 

W1CKE8       executes,  and  not  the  magistrate  who  grants  it,  is  liable  to 

Cluttbrbuck.    ^^  action ;  and  the  onus  is  thrown  on  the  former  to  shew  a 

sufficient  cause:  and  even  if  a  warrant  of  commitment  be 
defective,  the  defect  may  be  supplied  by  parol.  In  Bra-- 
cy*s  case  (a),  a  party  was  committed  by  commissioners 
of  bankrupts,  and  the  conclusion  of  the  commitment  was^ 
until  he  conformed  himself  to  their  authority;  and  it 
was  objected,  that  it  should  have  been  until  he  should 
have  submitted  himself  to  be  examined  upon  interrogato- 
ries, according  to  the  intent  and  meaning  of  the  act ;  for 
that  being  a  special  authority  to  commit,  the  words  must 
be  pursued:  and  Lord  Chief  Justice  HoU  held  the  objec- 
tion to  be  good;  and,  an  action  for  false  imprisonment  being 
mentioned  at  the  bar,  his  Lordship  said,  that  there  was 
no  colour  for  such  an  action,  where  an  officer  ccmmiits  such 
a  mistake  or  slip.  In  Hill  v.  Baiemanf  the  magistrate 
clearly  exceeded  his  jurisdiction,  as  he  convicted  a  party 
for  destroying  game,  and  committed  him  to  prison;  al- 
though it  appeared  that  he  had  goods,  which  might  have 
been  distrained,  sufficient  to  answer  the  penalty  he  had  in- 
curred. In  Morgan  v.  Hughes,  no  information  or  complaint 
had  been  made  before  the  magistrate.  And  in  Masse jf  v.John^ 
son  (6),  an  information  on  the  oath  of  T.  O.,  on  a  charge 
of  vagrancy,  against  the  plaintiff,  was  laid  before  the  ma- 
gistrate on  a  certain  day,  when  the  plaintiff  was  examined 
and  heard  upon  that  charge;  and  the  magistrate  then 
made  out  a  warrant  of  commitment  until  the  next  sessions^ 
in  which  warrant  it  was  wrongly  stated  that  the  plaintiff 
had  been  charged  on  the  oath  of  71  ^S'.,  who  negatived  hav- 
ing made  any  such  oath;  but  it  was  held,  that  such  allegation 
might  be  rejected  as  surplusage ;  and  the  magistrate  after- 
wards drew  up  a  conviction,  dated  on  the  same  day«  but 
which  waa  not  exhibited  until  a  month  afterwards,  at  the 
Sessions:  it  was  held,  that  this  was  sufficient  evidence  of  a 

(«)  Gomberb.  390.  (ft)  12  East,  67. 
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conriction  connected  with  the  imprisonment,  however  in-       -j^yir 
formaDy  such  conviction,  or  warrant  of  commitment  opera-       Wickbs 
ting  as  a  conviction,  were  drawn  up :  and  therefore,  that   CLtfTTBRwcft. 
at  an  events,  the  magistrate  was  protected  against  an  ac^ 
tion  of  trespass.     Here,  however,  the  conviction  contains 
m  sufficient  statement  of  the  offence  to  bring  the  party  of- 
fending within  the  statute : —  and  in  Gray  v.  Cookson  Lord 
EUeiU>onmgh  sdd(a),  ''When  a  conviction  is  produced 
at  die  trial,  as  of  the  date  when  it  took  place,  it  would  so 
mppear ;  audit  still  comes  to  the  same  question,  whether  the 
Court,  in  a  collateral  enquiry,  will  look  out  of  the  recoMof 
conviction  for  die  time  when  it  took  place ;  but  I  think  thrt 
we  ought  to  give  credit  to  it.    Magistrates  were,  before  the 
statute  iSGeo.  8,  c.  141,  protected  in  an  action  of  trespass 
by  a  subsisting  conviction,  good  upon  the  face  of  it;  and 
the  act  meant  to  protect  them  still  further,  to  a  certain  ex- 
tent, in  a  case  where  before  they  were  left  unprotected 
by  the  quashing  of  the  conviction.     Even  before  this  sta- 
tute, I  had  always  considered  that  if  a  conviction  were 
produced  at  the  trial,  which  would  justify  the  imprison- 
ment, that  was  sufficient.**    And  here,  as  the  conviction 
was  good  on  the  face  of  it,  it  was  conclusive  as  against 
the  plaintiff,  and  a  complete  answer  to  this  action.     If  so, 
the  learned  Judge  who  tried  the  cause  should  not  have 
alldwed  evidence  to  be  received  in  contradiction  to  the 
conviction;  and  if  the  question  had  gone  to  the  Jury  on 
the  infbrmafity  of  the  warrant  of  commitment,  the  damages 
would  liave  been  trifling,  or  at  all  events,  by  no  means  so 
large  as  those  which  have  have  been  now  found,  as  it  was 
conmdered  tiiat  the  defendant  had  no  jurisdiction  to  con- 
vict the  phdntiff,  as  the  place  in  which  he  fished  did  not 
appearto  be  within  inclosed  ground. 

Lord  Chief  Justice  Bfisr. — It  has  been  truly  said,  that 
this  case  embraces  ti  question  of  considerable  importance) 

(a)  16  East,  21. 
g2 


M  CASES  IN  HILARY  TSRll, 

^^^       as  every  thing  which  concerns  so  respectable  a  body  ad 

Wici&Bs        the  magistracy  of  this  country  is  of  itself  sufficient  to  ren- 

Cluttbrbucx.   der  it  important.     Although  Justices  of  the  Peace  may 

not  have  all  the  acquirements  to  be  obtained  from  legal 
study,  it  must  still  be  considered  that  they  act  for  the 
love  of  their  country,  the  laws  of  which  must  be  respected, 
as  well  as  the  persons  who  administer  them.  Summa  ratio 
et  sapientiaboni  civis  est,  omnes  cBquitate  eddem  continere* 
Gentlemen  acting  in  the  Commission  of  the  Peace  are  suffi- 
ciently protected  by  the  law,  unless  they  act  from  impro- 
per motives ;  and  no  criminal  proceeding  can  be  instituted 
against  them  for  a  mere  error,  unless  it  can  be  proved  that 
they  have  acted  corruptly ;  but  every  intendment  must  be 
made  in  their  favour;  and  if  they  err,  they  are  entitled  to 
a  month's  notice  of  action,  during  which  period  they  may 
tender  amends  to  the  party  injured :  and  no  man  can  be 
supposed  to  have  acted  from  improper  or  dishonourable 
motives,  by  making  such  tender;  he  thereby  merely  ad- 
mits that  he  is  liable  to  err,  and  that  he  is  willing  to 
make  reparation.  It  has  been  said,  however,  that  this 
is  a  mere  technical  objection,  and  that  the  verdict  found 
for  the  plaintiff  might  cause  an  alarm  to  magistrates, 
who  will  not  act  under  the  commission,  if  they  are  to 
be  deemed  liable  for  trifling  errors  or  defects  in  their 
warrants.  But  it  does  not  appear  to  me  to  be  a  tech- 
nical objection,  or  even  approaching  it;  for  I  am  clearly 
of  opinion  that  the  warrant  of  commitment  is  bad.  It 
iS|  therefore,  unnecessary  to  consider  the  vaUdity  of  the 
warrant  of  apprehension,  the  conviction,  or  any  other  pro- 
ceeding previous  to  the  warrant  of  commitment;  and  if 
that  be  defective  in  itself,  it  silences  the  argument,  that 
the  objection  is  of  a  technical  nature.  If,  indeed,  the 
plaintiff  had  wilfully  trespassed  on  the  land  of  the  owner  of 
the  fishery,  it  would  have  been  a  different  question.  Here, 
however,  the  plaintiff  has  been  imprisoned  seven  days  under 
a  warrant  of  commitment  in  which  no  ground  is  even  stated 
to  give  the  magistrate  any  jurisdiction,  much  less  to  autho- 
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rise  such  commitment  and  imprisonment:  if  the  warrant       ,188^ 
were  bad,  and  death  had  been  occasioned  by  its  execution       Wickbs 
being  resisted,  itVould  not  have  amounted  to  murder.  CLjmnMvcK» 
Although  the  plaintiff  has  not  actually  suffered  to  the 
amount  of  the  damages  found  by  the  Jury,  yet  it  must  be 
considered  that  he  was  not  only  degraded  by  confinement,    * 
but  that  he  must  afterwards  suffer  pain  of  mind  from  the  re» 
cognition  of  his  imprisonment ;  and  therefore  the  verdict  does 
not  appear  to  me  to  be  imreasonable,  or  the  damages  too 
large. — All  the  proceedings  in  this  case  took  place  under 
the  statute  5  Geo.  S,  c.  14,  previously  to  the  passing  of 
which,  the  property  in  a  fishery  was  so  connected  with  the 
freehold,  that  an  invader  of  its  rights  was  only  liable  to  a 
civil  action,  in  which  the  party  complaining  had  a  right  to 
recover  damages,  according  to  the  extent  of  the  injury  or 
wrong  done  him ;  but  the  Legislature,  in  passing  that  act, 
looked  rather  to  the  invasion  of  private  property  than  to 
the  value  of  the  fish.     Trout  found  in  a  river  or  stream 
running  through  a  park  or  garden  are  of  no  greater  value 
than  those  in  a  stream  running  across  a  common ;  and  yet, 
if  a  person  be  found  guilty  of  taking  them  in  the  one,  he 
is   liable  to  transportation,   if  in   the  other,   to  a   civil 
action  only.      The  first   section  of  the  statute  enacts, 
*'  that  in  case  any  person  shall  enter  any  park  or  paddock 
fenced  in  and  inclosed,  or  into  any  garden,  &c.,  in  or 
through  which  any  river  or  stream  of  water  shall  run  <v 
be,   or  wherein   shall  be  any  river,  stream,  pond,  pool, 
moat,  stew,  or  other  water,  and  by  any  ways,  means,  or  de- 
vice, shall  steal,  take,  kill,  or  destroy  any  fish,  bred,  kept, 
or  preserved  in  any  such  river   or  stream,  pond,  &c., 
without  the  consent  of  the  owner  or  owners  thereof,  or 
BhaB  be  aiding  or  assisting  in  the  stealing,  taking,  killing, 
or  destroying  any  such  fish,  or  shall  receive  or  buy  any 
guch  fish,  knowing  the  same  to  be  so  stolen  or  taken, 
and  being  thereof  indicted  within  six  calendar  months 
next  after  truch  ofience  shall  have  been  committed,  before 
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1925-        any  Judge  or  Justices  of  gaol  delivery  for  the  county 
WicKEs       wherein  such  park>  paddock^  or  garden,  &C.9  shall  be,  aod 
CLuxnuucK.  ^^^  o^  indictment  be,  by  verdict  or  confession,  convicted 
of  any  such  offence  as  aforesaid,  the  pefson  so  convicted 
shall  be  transported  for  seven  years.*'    And  the  third  sec- 
tion contains  a  provision  as  to  persons  taking  or  destroy- 
ing fish  in  any  river  or  stream,  pond,  pool,  or  other  war 
ter,  not  being  in  any  park  or  paddock,  or  in  any  garden,  o$r- 
chard,  or  yard  adjoiningor  belonging  to  any  dwellinghouaef 
but  shall  be  in  any  other  inclosed  ground,  which  shall  be 
private  property  i  and  enacts  that  every  such  person  being 
lawfully  convicted  thereof  by  the  oath  of  one  or  more  witneas 
or  witnesses,  shall  for  every  such  offence  forfeit  the  sum  of 
5L  to  the  owner  or  owners  of  the  fishery  of  such  river  or 
stream  of  water,  or  of  such  pond,  &c.  &c.,*'  which  penalty 
must  either  be  paid  down  on.  conviction,  or  the  party  ot^ 
fending  must  be  committed  to  the  house  of  correction 
for  any  time  not  exceeding  six  months,  unless  the  money 
forfeited  shall  be  sooner  paid.     The  essence  of  the  of- 
fence therefore  is  the  fishing  in  a  river,  pond,  or  other  war 
ter  in  inclosed  ground  and  private  property ^  and  yet  no- 
thing of  this  sort  appears  on  the  warrant  of  commitment. 
This  being  a  penal  statute,  requires  a  strict  constnictioa; 
and  the  defendant  has  attempted  to  justify  himself,  on  the 
ground  that  the  conviction  has  stated  the  offei^ce  correctly^ 
vix*  that  it  was  committed  in  inclosed  ground^  being  pri-- 
vate  property s  whilst  in  the  warrant  of  commitment  it  doeit 
not  appear  whether  the  plaintiff^  were  fishing  in  a  stream 
or  pond  in  inclosed  ground  or  not,  as  it  merely  states 
that  he  was  convicted  before  the  defendant,  for  fishing 
with  a  rod  and  line  in  a  pond  or  pool  of  water,  commonly 
known  by  the  name  of  the  Reservoir,  the  right  of  fishing 
in  the  said  pond  or  pool  being  the  private  property  of  the 
Honorable  and  Reverend  William  CapeL    If  such  pond 
or  pool  had  been  on  an  open  common,  or  contiguous  to 
the  sea-shore,  it  might  have  been  equally  private  property; 
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tfiereean  be  no  doubt  but  that  the  plaintiff  might  ha^e       ,ia» 
flailed  there  with  a  rod  and  line,  without  being  subject  to       Wicem 
%  cofiTietion,  as  such  pond  might  have  been  accessible  to^  cluttibsock. 
die  pobfie  at  larg^  and  if  so,  was  elearly  not  within  the  pro- 
teetM»  of  die  statute.     He  was  imprisoned  for  seven  days, 
not  for  poaching,  for  it  appears  that  he  was  merely  ang- 
ling  wkk  a  rod  and  line  for  his  own  amusement,  and  was 
•tending  on  the  highway  at  the  time. 

l¥ith  respect  to  the  warrant  of  commitment,  it  cannot 
be  supported  by  authority,  although  it  has  been  contendp 
ed  tfiat  the  law  does  not  require  the  offence  to  be  therein 
ateled;  indeed,  the  contrary  appears  from  Hawldns's 
JPleas  of  the  Croum  (a),  where  that  learned  writer,  hi  treat- 
ing as  to  what  ought  to  be  the  form  of  a  warrant  of  com- 
mttment,  aisles  what  rules  are  to  be  observed;  one  of 
'which  is,  ''that  it  ought  to  set  forth  the  crime  alleged 
agaiiMt  Ihe  party  with  convenient  certainty,  otherwise  the 
officer  is  not  punishable  for  suffering  the  party  to  escape, 
and  that  the  Court  before  whom  he  is  removed  by  habeas 
etprpme  ought  to  discharge  or  bail  him ;  and  that  this  not  only 
holds  where  no  cause  at  all  is  expressed  in  the  commit- 
ment,  but  also  where  it  is  so  loosely  set  forth,  that  the 
CoiM  cannot  adjudge  whether  it  were  a  reasonable  ground 
of  hnpRsoament;**  and  here,  for  any  thing  that  appears  to 
the  oontrary  in  the  warrant  of  commitment,  the  plaintiff  had 
€Hriy  been  guilty  of  an  offence,  for  which  the  owner  of  the  fish- 
ery might  have  had  a  remedy  against  him  by  an  action  of 
CrcspasB,  for  having  fished  where  he  had  no  right.  It  is, 
theteANW,  dear  that  the  warrant  is  bad  upon  the  face  of 
it,  and  if  so,  the  plaintiff  ought  not  to  have  been  deprived 
of  hk  liberty  under  it.  The  Second  Institute  (£),  is  a  still 
higb«  authority  in  support  of  this  principle,  as  it  is  there 
\^^  down  that  **  the  cause  must  be  contained  in  the  war- 
rant ;  aa  (at  treason,  felony,  &c.,  or  for  suspicion  of  treason 

(«)  Book  %  e.  le,  8.  l^  {h)  Pfe^62. 
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IBSiSt^        or  felony » &c.,  otherwise,  if  the  mittimus  contain  no  cause  at 

W1CKE8       all,  if  the  prisoner  escape,  it  is  no  offence  at  all,  whereas^  if 

Qlutterbuck.  ^c  mittimus  contained  the  cause,  the  escape  were  treason  or 

felony>  though  he  were  not  guilty  of  the  offence;  and  there* 
fore,  for  the  king's  benefit,  and  that  the  prisoner  may  be  more 
safely  kept,  the  mittimus  ought  to  contain  the  cause."  If, 
therefore,  a  warrant  of  commitment  be  imperfect  or  inoper- 
ative, it  may  be  productive  of  the  greatest  mischief^  for  it 
would  place  the  officer  executing  it  in  jeopardy,  as  he  would 
be  armed  with  no  legal  right  or  authority  to  take  a  party 
iiito  custody  under  it :  indeed,  it  might  even  go  so  far  aa  to 
affect  human  Ufe,  as  it  might  tend  to  provoke  resistance 
to  the  party  executing  it. 

It  has  been  said,  however,  that  although  the  warrant  of 
commitment  may  be  bad  on  the  face  of  it,  and  the  officer 
not  justified  in  acting  under  it,  still  that  it  would  not.entir 
tie  the  plaintiff  to  maintain  the  present  action  against  the 
defendant,  who  issued  it,  but  that  his  remedy,  if  any,  was 
against  the  officer.  That,  however,  is  contrary  to  law  and 
public  policy ;  for  by  the  statute  2i  Geo.  2,  c.  44,  which  was 
passed  for  the  protection  of  officers  acting  in  obedience  to 
the  warrants  of  magistrates,  it  was  enacted  by  the  6th  sec- 
tion, *^  that  no  action  should  be  brought  against  any  con- 
stable or  other  officer,  for  any  thing  done  in  obedience  to 
any  warrant  of  any  Justice  of  the  Peace,  until  demand  had 
been  made,  according  to  the  formalities  required  by  that 
statute ;  and  that  if,  after  such  demand,  any  action  should 
%  be  brought  against  such  constable,  &c.,  without  making 
the  Justice,  who  signed  or  sealed  the  warrant,  a  defendant, 
on  the  production  and  proof  of  the  warrant  at  the  trial,  the 
Jury  should  give  their  verdict  for  the  defendant,  notwith- 
standing any  defect  of  jurisdiction  in  such  Justice,  and  that 
if  such  action  should  be  brought  jointly  against  such  Jus- 
tice, and  also  against  such  constable,  &c.,  then,  on  proof 
of  such  warrant,  the  Jury  should  find  for  such  constable, 
&c.,  notwithstanding  such  defective  jurisdiction  in.  such 


IN  THE  FIFTH  AND  SIXTH  YEARS  OF  GEO.  IT.  W 

Bttt  the  assistance  of  the  Legislature  is  not  re-  ^jy5>^ 
quired  in  this  case ;  for  in  trespass  there  can  be  no  aocet-  Wicos 
sarieSy  but  all  the  parties  trespassing  are  to  be  considered  CLwrnaooEm 
as  principals;  as,  if  an  order  be  unlawful,  he  who  makes  it 
18  equally  responsible  with  him  who  executes  it ;  for  in 
Rolle's  AbridgmeiU  (a)»  it  is  laid  down,  that  *'  if  a  man 
cenvnand  another  to  beat  one,  and  he  do  it  accordingly, 
he  is  a  trespasser,  as  well  as  he  who  did  it;*'  and  the  der 
fendant  has  been  the  cause  of  the  injury  complained  of, 
by  directing  the  plaintiff  to  be  apprehended  and  com- 
mitted under  the  warrants  issued  by  him ;  and  Boucher^s 
case  (2)  is  an  authority  to  shew  that  an  action  of  trespass 
for  false  imprisonment  is  maintainable  against  a  Justice 
of  the  Peace  in  a  case  of  this  description.  In  that  case 
the  defendant  justified  to  such  action,  that  the  mayor  of 
ZAmdon^  being  a  Justice  of  the  Peace  within  that  city, 
commanded  the  defendant,  being  a  Serjeant  of  Mace,  to  im- 
prison the  plaintiff;  and  Moniague,  the  then  Recorder,  de- 
fended &e  officer:  but  all  the  Court  held,  **  that  although 
the  maycnr  or  magistrate  might  send  for  a  party  to  examine 
hhn,  and  was  not  bound  to  shew  the  cause  in  his  warrant, 
nor  was  the  officer  to  know  the  cause,  as  it  might  be  for 
toeason  or  felony,  which,  if  discovered,  the  party  might 
ihereby  escape,  and  the  examination  not  made,  and  justice 
be  thereby  defeated,  yet,  when  the  party  is  come  before 
the  mayor,  and  committed  to  prison,  then  the  cause  is  dis- 
coirered;  and  when  a  party  is  impleaded  in  an  action^  he 
oiight  to  shew  the  cause,  otherwise  the  plea  b  not  good.** 
So  here  die  defendant  caused  the  plaintiff  to  be  appre- 
hended and  brought  before  him  in  the  first  instance,  and 
afterwards  not  only  convicted  him,  but  caused  him  to  be 
imprisoned  under  a  warrant  of  commitment,  which  did  not 
disdose  the  nature  of  the  offence  of  which  he  had  been 
(Mmvicted,  so  as  to  bring  it  within  the  terms  of  the  statute. 

(«)  VoL  2,  tit  TY«psM,  (V  2),  p.  556.  {b)  Cro.  Jac.  8U 
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.j<M^  AklKmgli  it  lias  been  insisted,  dia^  as  the  convictnm  tb 
WicKsi  good  upon  the  face  of  it,  it  is  sufficient  to  protect  the  de- 
QbvffTttBvoi.  fendant,  still  it  will  not  justify  hnn  in  issuing  a  warrant  of 
oommitment,  which  does  not  set  forth  the  offisnce  contamed 
in  the  conviction.  Admitting  that  the  learned  Judge  who 
tried  this  cause  was  not  altogether  correct  in  aUowing  pa^ 
rol  testimony  to  contradict  the  conviction,  yet,  if  the  war* 
rant  of  commitment  be  illegal,  the  plaintiff  is  entitled  tb 
retain  his  verdict;  and  if  such  verdict  be  supported  by 
fiict,  and  we  see  that  no  injustice  has  been  done,  there 
is  no  substantial  ground  for  granting  a  new  triaL  Mis- 
takes must  frequently  occur  at  Nisi  Priut;  and,  if  a 
cause  were  to  be  sent  down  again  for  a  trifling  slip  of 
the  Judge,  it  would  be  productive  of  the  greatest  inooi^ 
▼enience  to  suitors.  And  in  a  cause  tried  before  Mr. 
Baron  Perryn  at  Salisbury,  where  part  of  his  direction  to 
the  Jury  was  wrong,  the  Court  refused  a  new  trial,  it  ap* 
pearing  that  justice  had  been  done*  It  has  been  also  said 
that  the  damages  in  this  case  are  excessive;  but,  takii^  the 
whole  of  the  circumstances  into  consideration,  I  am  strong- 
ly inclined  to  believe,  that  another  Jury  would  not  give 
the  plaintiff  a  less  compensation  than  the  former. 

Mr.  Justice  Park« — ^I  so  fully  agree  with  what  has  fidl« 
en  from  my  Lord  Chief  Justice,  that  I  scarcely  think  it 
necessary  for  me  to  add  any  remark;  but  as  the  warrant 
under  which  the  plaintiff  was  committed,  was  informal, 
and  as  it  has  been  truly  said,  that  the  case  raises  a  quea- 
tion  of  such  vital  importance  to  the  magistrates  of  the 
country,  I  am  induced  to  add  a  few  reasons  for  my  concin^ 
rence.  I  fully  agree  that  penal  statutes,  giving  a  magistrate 
jurisdiction  to  convict  and  imprison,  ought  to  receive  a 
strict  construction;  and  the  plaintiff  has  received  a  nKMt 
material  injury  by  having  been  imprisoned,  under  an  in- 
formal warrant,  for  the  space  of  seven  days.   The  objection 
taken  to  the  warrant  does  not  relate  to  a  mere  clerical  blun- 
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der»  ImtisaaerrarintubBtance;  andiftheplaintiffhadbcHi      ^Wg&^ 
biooglit  up  under  an  haieas  he  must  necessarily  have  m»       Wicsss 
CttiTedcaqiences;  taking  the  whole  of  the  drcumstanoes  to*  -^uttuivob. 
gether»  Iani»  therefiure,  not  prepared  to  say  that  the  daa^ 
nges^Nind  by  the  Jury  axe  hnmodeiate  or  exoesnye* 

The  case  of  Rogers  v.  Janes  appears  to  me  to  be  ea^ 
presaly  in  point  for  the  plaintiff,  and  is  altogether  distia- 
gnishable  GcomBrittaim  v.  JKumairif,  as  in  the  one  the  quee* 
tion  turned  on  the  form  or  validity  of  the  warrant  of  con^ 
nutment;  but  in  the  latter  case  there  was  no  warrant  to  ap^ 
prebend  or  commit.  The  subject  matter  of  conviction  was 
a  boat;. and  the  Court  held  that  tiie  convicticm  was  om^ 
elusive  on  the  tace  of  it  as  to  the  fiusts  therein  stated;  but 
here  the  warrant  of  commitment  was  produced  at  the  trials 
in  whidi  nothing  appeared  to  warrant  the  plaintiff's 
csovnnuttal;  nor  was  it  shewn  that  he  had  been  guilty  of 
any  ofEence  to  render  him  liable  to  the  penalty,  for  the  !•• 
Ibsmg  payment  of  which  he  was  imprisoned.  If  the  con* 
vietion  had  been  framed  in  the  same  terms  as  the  commit* 
ment,  it  would  have  been  dearly  bad,  and,  for  any  thing 
that  appears  to  the  contrary,  there  might  have  been  two 
informations  or  convictions  for  distinct  and  different  of- 
fences;  and  aldiough  the  conviction  may  be  good,  it  can* 
not  have  the  effect  of  supporting  a  bad  commitment. 
Besides,  the  commitment  does  not  pursue  the  conviction, 
nor  dees  it  state  that  any  ofience  was  committed  by  the 
plaintiff  contrary  to  the  statute,  or  that  it  was  within  the 
nmunary  jurisdiction  of  the  magistrate,  as  it  did  not  allege 
that  the  pond  or  reservoir  in  which  the  plaintiff  fished 
vras  in  inclosed  ground  being  private  property ;  and  there* 
fi^re  It  did  not  follow  the  terms  of  the  conviction :  and  we 
eaimot  intend  that  it  refers  to  it,  particulariy  when  tiie 
statute  on  which  it  is  founded  is  of  so  highly  penal  a  na« 
tore.  The  case  of  Rogers  v.  Jones  was  tried  before  me 
at  Herrf^mrd,  and  although  it  differs  in  fieu^ts  from  the  pie- 
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^J[y^.       senti  it  does  not  in  principle.    There,  the  conviction  was 

WxcuM       good  upon  the  face  of  it,  and  appeared  to  have  been  fram- 

Cluttbrbucx.  ed  upon  the  statute  6  Geo.  3,  c.  48,  and  the  warrant  of 

conunitment' charged  the  party  convicted  with  an  offence 
under  15  Car.  2,  c.  2;  on  which  I  was  of  opinioui  that 
he  was  entitled  to  recover  in  an  action  for  false  imprison- 
ment against  the  committing  magistrate ;  and  the  Court  of 
King's  Bench  afterwards  refused  to  grant  a  rule  for  a  new 
trial,  on  the  ground  that  the  magistrate  was  bound  by  the 
erroneous  commitment,  notwithstanding  the  previous  regu- 
lar conviction.  There,  too,  it  was  contended,  that  the  ma- 
giBttSite  was  protected  under  the  statute  43  Geo.  3,  c«  141, 
but  I  was  of  opinion  that  that  statute  applied  only  to  cases 
where  the  conviction  had  been  quashed ;  and  this  opinion 
was  afterwards  confirmed  by  the  Court.  On  these  grounds, 
I  think  that  the  defendant  must  be  bound  by  the  de- 
fective commitment,  although  the  conviction  were  regular; 
or,  in  other  terms  that  an  erroneous  commitment  cannot 
support  a  regular  conviction  ;  and  consequently  that  there 
is  no  ground  to  disturb  this  verdict. 

Mr.  Justice  Burrough.  —  It  has  been  truly  said,  that 
this  case  embraces  a  question  of  considerable  import- 
ance^ to  the  magistrates  of  the  country;  it  is. important 
to  point  out  to  them,  that  in  the  exercise  of  a  sum- 
mary jurisdiction  they  ought  to  be  extremely  careful  that 
all  their  proceedings  are  correct ;  and  if  they  have  been 
guilty  of  any  irregularity,  or  informality,  they  ought  to 
suffer  for  the  consequences  which  may  arise  from  it; 
and  more  especially  so,  as  they  must  be  taken  to  be  com- 
petent to  discharge  the  important  duties  of  the  oflice 
they  have  undertaken  to  perform,  particularly  in  cases 
where  they  have  a  summary  jurisdiction  given  them  by 
statute :  and  in  pursuing  the  power  so  entrusted  to  them, 
they  should  be  carefully  and  narrowly  watched,  as  tlie 
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{Murty  brought  before  them  is  entirely  subject  to  their       .IteA^ 
jorisdiction,  and  deprived  of  the  advantage  of  a  Jury ;       Wioos 
and  I  very  much  doubt  whether  the  statute  in  question  has   CLUTTsasvct. 
not  gone  too  far.     The  plaintiff  complains  of  having  been 
fiJady  imprisoned ;  and  the  question  is,  by  whom.     The 
defendant  was  the  causa  causems,  by  issuing  the  war- 
rants of  apprehension  and  commitment;   and  the  latter 
does  not  even  state  that  the  plaintiff  had  been  guilty  of  a 
miademeanori  but  a  civil  injury  only^  and  for  which  the  owner 
of  the  fishery  might  have  had  his  remedy  by  an  action  at 
law;  and  no  reason  whatever  has  been  assigned  why  the 
nature  of  the  offence  should  not  have  been  pointed  out  in 
the  commitment,  as  required  by  the  statute ;  and  it  does  not 
even  pursue  the  terms  of  the  conviction.    Although,  in  the 
case  of  a  common  assault,  an  oral  information  may  be  taken, 
before  a  maj^trate  proceeds  to  commit;  yet  here  it  was 
not  only  incumbent  on  the  defendant  to  call  the  plaintiff 
before  him,  but  to  take  the  information  in  writing,  so  that 
it  might,  be  acted  on  as  in  a  Court  of  law.    In  convic- 
tions on  the  game  laws,  the  informations  are  always  reduced 
into  writing.    Here,  however,  as  the  warrant  of  com- 
mitment omits  the  nature  of  the  offence  altogether,  it  is  not^ 
MM  has  been  contended,  a  mere  clerical  error,  but  is  such 
a  substantial  defect  as  renders  it  altogether  void;  and,  be- 
ing  so,  it  cannot  be  cured  by  the  conviction. 
-  With  respect  to  the  summing  up  of  the  learned  Baron 
to  the  Jury,  if  through  his  misdirection  a  verdict  had 
been  improperly  obtained  against  the  facts  and  justice,  of 
the  case,  there  might  be  ground  to  set  it  aside,  but 
it  is  dear  that  the  plaintiff  was  entitled  to  a  verdict,  as 
be  was  imprisoned  under  an  illegal  warrant,  which  was  im- 
properly issued  at  the  instance  of  the  defendant;  and  it 
was  for  the  Jury  to  measure  the  amount  of  the  damages; 
and  although  they  may  appear  to  be  large,  yet  that,  of  it- 
self, is  not  a  sufficient  ground  to  induce  us  to  send  the  cause 
down  to  a  new  trial. 
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>  j^^'.  Mr.  Justice  Gasblee. — I  have  entertained  considerable 

Wicut       doubt  during  the  argument,  but  fully  accede  to  the  prin- 

Ci.iivTSRBucK»  ciple,  that  every  protection  ought  to  be  afforded  to  nun 

gistrates  in  the  exercise  of  their  duty,  and  if  the  defect 
in  the  warrant  of  commitment  were  a  mere  clerical  error, 
the  present  action  could  not  have  been  maintained. 

The  Coiirt  of  King's  Bench  have  frequently  quashed 
oonvictions  for  insufficiency  or  defects  appearing  upon  the 
&ee  of  them.  In  Rogers  v.  Jones^  it  was  expressly  de^ 
cidedy  that  where  the  warrant  of  commitment  differed 
from  the  conviction,  the  latter,  though  regular,  would  not 
protect  the  magistrate  in  an  action  for  false  imprisonmentun*- 
der  such  warrant  of  commitment;  and  here,  on  comparing 
such  warrant  with  the  conviction,  and  the  tenns  of  the  sta^ 
tute^  it  is  doubtful  whether  they  refer  to  one  and  the  same  oit 
fence,  and,  even  if  they  corresponded,  there  is  no  offence  sub- 
stantially charged  in  the  commitment,  which^  according  to 
reason  and  policy,  should  set  forth  the  nature  of  the  offence 
whereof  the  party  stood  charged,  or  was  convicted.  At  all 
events,  the  offence  should  have  been  shewn  to  be  within 
the  meaning  and  terms  of  the  statute,  which  might  haFe> 
been  easily  followed,  and  its  words  strictly  complied  with; 
If  not,  a  conviction  might  be  drawn  up  contrary  to  the  ia^ 
formation;  and  it  is  quite  clear  that  a  magistrate  camot* 
amend  the  substance  of  an  information  or  supply  its  de- 
fects, by  a  conviction  properly  drawn  up  afterwards*  Al- 
though the  case  might  have  been  left  differently  to  the 
Jury,  yet  as  justice  appears  to  have  been  done^  there 
is  no  ground  for  a  new  trial.  It  is  true,  that  mistakes' 
must  firequently  occur  at  Nisi  Prius,  but  here  it  appears 
to  me  that  all  the  facts  should  have  been  left  to  the  Jnry^ 
and  they  should  not  have  been  misled  by  the  statement  tliat 
the  conviction  was  not  conclusive  evidence  of  the  facts  coft^ 
tained  in  it;  and  if  they  had  considered  whether  the  plain* 
tiff  had  been  guilty  of  the  offence  for  which  he  was  impii^ 
soned  or  not,  it  might  have  had  the  effect  of  reducing  tibe 
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iamagSMi  but  as  it  is  not  for  us  to  measure  them,  the  Court 

appears  to  me  to  have  adopted  the  better  course,  although, 

as  all  the  &ctB  were  not  pointed  outto  the  Jury,  I  should  gluttsuuck. 

Iiare  wished  the  cause  to  have  gone  down  again*    This 

rale  therefore  must  be 

Discharged. 


Pratt  v.  Oddt.  ^S^rSL' 


eooAamDetoi. 


On  Mr.  Sajeant  Vaughan*s  moving  to  justify  bail  in  this     tim  timt  Ar 

cause  :  exprnnc  oo  a 

Court  aOowcd. 

Mr.  Secondary  Hewlett,  informed  the  Court  that  it  tb«n  to  jotHQr 

,  on  the  fiiUowim 

could  not  be  done^  as  the  notice  of  justification  was  given  day,  widiovt  a 
fi>T  yesterday,  (being  the  Putyication  and  a  dies  nan),  ^^ 
and  that  there  ought  to  have  been  a  contmuance  of  notice 
for  this  day. 

Mr.  Serjeant  Vaughan  referred  to  Tidda  Practice  (a), 
ndiere  Master  Foater  is  stated  to  have  said  '*  that  if  the 
time  allowed  for  justifying  expire  on  a  day  in  Term  which 
haippens  to  be  Midaummer^clay,  or  any  other  holiday, 
when  the  Court  does  not  sit,  the  notice  of  justification 
should  be  for  that  day,  (being  the  day  they  ought  to  jus- 
tify), to  prevent  an  assignment  of  the  bail  bond ;  and  that 
the  bafl  may  justify  the  next  day,  as  a  matter  of  course.** 

The  Court,  considering  that  there  should  be  an  uniformi-i 
ty  of  practice  ill  this  respect,  sent  to  the  Court  of  King*a 
Bench,  and  on  being  informed  that  that  Court,  under  such 
fircnmstances,  allowed  bail  to  justify  on  the  following  day, 
wjithaut  a  continuance  of  the  notice ; — ordered  that  the  bail  in 
tiaja  and  six  pther  causes  to  which  the  same  objection  appli- 

(c)  7tli  Edit.  283. 


i 


CASfeS  IN  HILARY  TERH, 

ed,  might  be  permitted  to  justify  to-morrow,  dispensing  with 
the  rule  for  serving  the  notice  before  three  o'clock  this  afler^ 
noon,  and  ordered  that  no  attachment  should  issue  agauist 
the  sheriff. 


^n»aridMf,  Truslove  r.  Burton. 

Whcnftpiaiii.  ■*■  ^^^  ^^  ^^  action  of  trespass,  and  came  on  for  trials 
tfwunon-  before  Lord  Chief  Justice  Abbott ^  at  Cambridge^  at  the 
qtienceof  ndt  Summer  Assizes,  1823;  when  the  plaintiff,  being  unable  to 
j;25^aSri.  Pve  formal  proof  of  a  private  act  of  Parhament,  was  non- 
J^Jf'  ^^^'  suited.  But  it  appearing  that  the  defendant's  agents  had 
tile  defendaiiff  previously  entered  into  admissions  that  such  proof  should 
▼Swiy  agr^*  ^ot  be  required,  a  rule  was  obtained  in  Michaelmas  Term, 
MMd  witb^  18SS,  calling  on  the  defendant  to  shew  cause  why  the  non- 
■nd  the  pUindff  guit  should  not  be  set  aside,  and  a  new  trial  granted,  which 

obtiiiied  a  rule     ,     , 

to  let  aside  the  inthelast£a«^erTermwas  made  absolute  (a),  and  a  rule  was 
hawanew  trial,  ^^^^^  up  accordingly,  in  which  no  mention  was  made  of  costs, 
whidi  was  after-  j^q  cause  was  re-tried  at  the  last  Summer  Assizes,  when 

wards  made  ab- 

soiate,  bat  was  the  Jury  found  a  verdict  for  the  defendant.  On  the  tax-* 
and  tb'e  de^-  ation  of  costs  before  the  Prothonotary,  he  allowed  the  de« 
^rt  ^°^*  fendant  the  costs  of  the  application  to  the  Court  for  a  new 
second  trial:-*  trial,  although  he  had  opposed  the  rule  which  was  made 

Held,  tbat  toe 

costsoftheappii-  absolute  against  him. 

cation  for  a  new 
trial  not  having 

totiJJlJSr^ere  ^^'  ^^^^^^^  ^^'^  °ow  applied  for  a  rule  to  shew  cause 
to  be  considered  why  the  Prothonotary  should  not  be  directed  to  review  his 

and  taxed  as  • 

cosu  in  the  taxation,  and  allow  the  plaintiff  the  costs  of  that  applica- 
tion, and  submitted,  that  they  could  not  be  considered  as 
costs  in  the  cause,  especially  as  the  plaintiff  was  nonsuited 
at  the  first  trial,  in  consequence  of  the  defendant's  breach 
of  faith  in  refusing  to  admit  that  which  he  had  previoudy 


(c)  See  9  B.  Moore,  64. 
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agwed  to  do;  and,  as  the  plaintiff  had  succeeded  in  his 
application  for  a  new  trials  he  ought  to  have  the  costs  of 
such  mpidication  allowed  him. 


W 


1825« 
Trvslovb 

BI7RT01C, 


The  Prothonotary  stating  that  he  had  considered  those 
coats  as  costs  in  the  cause — 

The  Court  said,  that  they  might  properly  be  so  deemed, 
ac  the  defendant  had,  in  point  of  fact,  succeeded  at  both 
trials ;  that  the  costs  should  have  been  engrafted  on  the 
mle  when  the  application  for  a  new  trial  was  made ;  and  that, 
as  it  was  not  done,  the  plaintiff  was  not  entitled  to  them; 
and  it  would  be  too  much  to  say,  that,  after  having  sue- 
cseeded  at  the  second  trial,  the  defendant  ought  to  pay  them. 
That  if  an  interlocutory  motion  be  silent  as  to  costs,  the 
party  who  eventually  succeeds  is  entitled  to  them;  and  if 
a  rule  be  improperly  drawn  up,  it  cannot  afterwards  be  alter- 
ed by  the  insertion  of  costs.  That,  therefore,  setting  aside 
the  breach  of  faith  on  the  part  of  the  defendant,  this  case 
£Jls  within  jthe  general  rule;  and  as  the  plaintiff  made  no 
application  for  costs  at  the  time  he  applied  to  have  the 
Donsuit  set  aside,  the  costs  attending  the  motion  for  a  new 
trial  must  be  taken  to  be  costs  in  the  cause ;  and  the  Pro- 
thonotary has  properly  so  taxed  them. 

Rule  reftised. 


RooEES,  Administratrix  of  Rogers,  v.  Kingston. 


Feh.$rd. 


A  RULEnMt  had  been  obtained  by  Mr.  Serjeant  Peake^  An  inMhrent 
onaformerday  in  this  Term,  calling  on  the  plaintiff  to  shew  ^^  y^j^  Charge 
cause  why  a  warrant  of  attorney,  given  by  the  defendant,  ^^  o#a.*?'c 

119,  and  gave  ft 
dcAtor,  who  threatened  to  oppoee  him,  a  promistory  note  for  the  amount  of  hii,  debt,  and  he  ae- 
dordbi^f  withdraw  \Am  opposition,  and  tlie  iniolTent,  after  his  discharge,  was  arrested  on  the  note, 
bat  settled  tlie  action  by  giving  a  warrant  of  attorney,  for  the  debt  and  costs,  payable  by  instalments:— 
The  Court  set  aside  the  warrant  of  attorney,  and  ordered  an  instalment  paid  by  the  insolvent  to  be 
fctumed  to  him,  on  the  ground  that  the  note  and  warrant  of  attorney  wera  contrary  to  the  poUey 
^the  statute,  and  operated  ai  a  firaud  on  the  other  oreditors, 
VOL.  X.  H 
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j8g5^^  should  not  be  set  aside,  or  delivered  up  to  be  cancelled/ 
R00BR8  and  an  instalment  that  had  been  paid  thereon  returned. to* 
&KO8T011;  him.  The  motion  was  founded  on  affidayitSi  which  stated' 
that  the  defendant  had  been  indebted  to  the  plaintiff's  in- 
testate in  the  sum  of  30/.  for  money  lent,  and  being  about 
to  apply  for  his  discharge  under  the  insolvent  debtor^«* 
act  {a),  and  hearing  that  the  intestate  intended  to  op- 
pose it,  he  sent  to  him,  o£fering  a  security  for  the 
debt;  that  his  promissory  note  was  thereupon  given  for^ 
30/.,  the  threatened  opposition  by  the  intestate  withdrawn^- 
and  the  defendant  eventually  discharged ;  that  on  the  death 
of  the  intestate,  the  plaintiff,  as  his  administratrix,  in 
Juhf,  1824,  caused  the  defendant  to  be  arrested  for  tHe 
amount  of  the  note;  and  that,  in  order  to  get  rid  of  the 
action,  he  gave  her  a  warrant  of  attorney  for  40/.,  die 
amount  of  debt,  costs,  and  interest,  payable  by  instat 
ments,  thefirstinstalment  of  which,  amounting  to  SI,  19s.  4c/. 
had  been  paid  to  the  plaintiff  on  the  6th  Jamuny  last, 
when  it  became  due. 

The  learned  Serjeant  submitted,  that  this  was  contrary 
to  the  policy  of  the  statute  1  Geo.  4,  c.ll9,  as  the  note 
was  given  under  duress,  and  for  the  express  purpose  of  the 
defendant's  obtaining  his  discharge,  which  was  a  fraud  on 
the  general  body  of  the  creditors,  and  was  not  founded  on 
a  moral  obligation,  and  that  the  warrant  of  attorney  was 
open  to  the  same  objection;  and  he  reUed  on  the  case  of 
Jackson  v.  Davison  (6),  where  an  insolvent  debtor,  having 
petitioned  the  Insolvent  Court  to  be  discharged  under  that 
act,  a  creditor  gave  notice  of  his  intention  to  oppose  him, 
on  the  ground  that  the  debt  was  fraudulently  contracted*. 
To  induce  the  latter  to  withdraw  his  opposition^,  the  in^ 
solvent  agreed  to  execute,  within  three  days  after  his  dia«' 
charge,  a  warrant  of  attorney  for  the  debt,  and,  in  the 
mean  time,  to  give  a  promissory  note  of  a  third  person  forv 

(«)  1  Geo.  4.  c.  1 19.  {h)  4  Bam.  &  Aid.  €91. 
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the  amount,  which  was  to  be  ^ven  up  on  the  execution  of  J*!?i 
the  warrant  of  attorney ;  and  the  insolvent  was  discharged, 
end  the  warrant  of  attorney  executed  on  dehvering  up  the 
Bote:  the  Court  of  King*s  Bench  set  aside  the  warrant  of 
attorney,  and  the  judgment  entered  up  thereon,  on  the 
groohd  that  the  agreement  on  which  they  were  founded 
me  caHCrary  to  the  policy  of  the  act;  inasmuch  as  it  ena- 
bled the  creditor  to  take  fo  hhnself  a  large  portion  of  the 
fiiCuie  effeets,  which  the  Legislahufe  intended  to  be  distri- 
hiHed  amoi^st  all  the  creditors. 

Bfr.  Seijeant  WUde  now  shewed  cause,  and  insisted, 
that  this  ease  was  disfingmshable  from  that  of  Jackson  t. 
Hmmmm,  ai  die  ground  of  decision  there  was,  that  the 
agreement  on  which  the  wiEurrant  of  attorney  was  founded 
waa  contrary  to  the  policy  of  the  statute,  as  it  enabled  the 
creditw  to  whom  it  was  given  to  take  to  himself  a  portion 
of  die  fiitare  effects  of  the  insolvent,  which  the  Legislature 
intended  to  be  distributed  among  the  creditors  generally. 
Besides,  there  the  attention  of  the  Court  was  only  called 
to  the  18th  and  S5th  sections  of  the  statute;  but  the  17di, 
19th,  ami  S8th  were  equally  applicable ;  and  the  act  is  so 
firamed  as  to  give  every  creditor  the  means  of  enforcing  the 
payment  of  his  debt ;  and  when  it  is  satisfied  or  released,  the 
defendant  is  entitled  to  his  discharge ;  if  so,  a  note  or  other 
security,  given  to  a  creditor  who  is  about  to  oppose  the  dis- 
charge of  his  debtor,  b  neither  illegal  nor  void.  Here,  the 
defendant  had  the  opportunity  of  defending  himself  in  the 
action  brought  against  him  by  the  plaintiff  on  the  note, 
and  he  n^ght  have  shewn  the  circumstances  tmder  which  it 
was  obtained  from  him  by  the  plaintiff's  intestate;  and 
if  he  gave  it  under  duress,  it  would  have  been  an  answer 
to  the  action;  instead  of  which,  he  offered  to  pay  the 
amount  by  instalments,  and  accordingly  gave  the  warrant 
of  attorney  in  question  as  a  security  for  so  doing.  If  he 
had  made  a  parol  promise  after  his  discharge  to  pay  die 

h2 
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lfti5>^  -amount  of  the  note^  it  would  baye  been  binding  on  hinly 
without  executing  any  security  for  that  purpose;  and  as 
the  warrant  of  attorney  was  not  given  until  after  the  dia* 
charge,  it  must  be  considered  as  a  new  debt ;  and  as  the 
defendant  did  not  avail  himself  of  the  defence  he  might 
have  set  up  in  the  first  instance,  the  present  application  is 
made  too  late  to  induce  the  Court  to  interfere  in  setting  aside 
the  warrant  of  attorney;  and  more  particularly  so,  as  the 
first  instalment  was  paid  without  any  objection  being  raised 
to  it.  There  is  a  wide  distinction  between  thb  and  the  case 
of  a  bankrupt,  or  a  debtor  who  has  entered  into  a  general 
deed*  of  trust  for  the  benefit  of  his  creditors,  as  there  each 
creditor  becomes  a  party  to  the  instrument,  on  the  faith  that 
the  creditors  at  large  had  consented  to  execute  it  on  the 
same  terms,  and  that  they  should  all  stand  in  pari  maieridf 
as  to  the  distribution  of  the  effects  of  their  debtor;  but 
where  an  insolvent  seeks  to  be  reUeved  or  discharged  un« 
der  the  act,  the  assignee  has  no  claim  on  his  after-acquired 
property,  as  that  only  of  which  he  was  possessed  at  the 
time  passes  by  the  assignment  Here,  in  order  to  invalidate 
the  warrant  of  attorney,  it  should  be  shewn  that  the  pro- 
missory note  it  was  intended  to  secure,  was  void,  either 
as  being  founded  on  an  immoral  consideration,  or  in  dimi- 
nution  of  the  ftmds  of  the  general  creditors.  But  the  pre- 
sent application  is  made  at  the  instance  of  the  defendant 
himself,  and  not  by  his  assignee  or  other  of  his  creditors ;  and 
if  the  plaintifi^s  intestate  had  opposed  his  discharge  in  the 
first  instance,  he  might  have  caused  him  to  suffer  two  years' 
imprisonment,  under  the  18th  section  of  the  statute;  and 
here,  as  the  plaintiff  did  not  become  a  creditor  until  after 
the  defendant's  discharge,  the  Court  will  not  relieve  himj 
for  there  was  a  good  (consideration  for  his  giving  the  war-r 
rant  of  attorney,  he  being  morally  bound  to  pay  the  note 
it  was  given  to  secure. 

Mr.  Serjeant  Peake,  in  support  of  the  rule,  was  stopped 
by  the  Court. 
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Lord  Chief  Justice  Best. — This  is  an  application^  on         1B25^ 
die  part  of  the  defendant,  to  set  aside  a  warrant  of  attor-       Rooers 
nej,  and  thot  an  instahnent  which  he  has  paid  the  plain-      kinoiton^ 
tiff  thereon  may  be  returned  to  him;  and  which  instrument 
was  given  under  the  following  circumstances : — The  defend- 
aat  having  ^pUed  for  his  discharge  under  the  statute 
I  Geo.4f,  c.  119,  the  plaintiff's  intestate,.being  a  creditor  at 
die  time,  threatened  to  oppose  him>  in  consequence  of 
which  threat  the  defendant  was  induced  to  sign  a  pro- 
lUttory  note  for  the  amount  of  the  debt,  which  was  given 
to  the  creditor  on  the  express  ground  that  he  should* 
not  oppose  the  defendant's  discharge ;  and  he  was  even- 
tually discharged.     The  creditor,  having  died  intestate, 
the  plaintiff,  as  his  administratrix,  sued  the  defendant 
<»i  the  note;  and  the  action  was  afterwards  settled  at  the 
instance  of  the  defendant,  on  his  giving  the  warrant  of  at«- 
toney  in  question,  as  a  further  or  additional'  security  for 
the  payment  of  the  note,  as  well  as  the  costs  of  the  action 
hooght  upon  it;  but  it  does  not  appear  that  the  note 
was  delivered  up.     It  has  been  said,  that  the  defend* 
SBt  should  have  availed  himself  of  his  defence  when  the 
Action  was  brought  against  him  on  the  note,  and  that 
It  is  now  too  late  for  him  to  apply  to  the  Court,  and 
^t  we  oi^ht  not  to  decide  on  motion.    But  this  is  not 
in  application  to  stay  proceedings  in  an  action;    and 
ve  shall  not  prevent  the<  plaintiff  from  going  to  a  different 
Mmnal,.  and  trying  an  action  on  the  note;  it  is  ncTcr 
too  late  to  apply  to  the  Court  to  get  rid  of  a.  transaction 
bottomed  on,  or.  tainted  with,  fraud:  such  an  objection 
can  only  prevail  where  an  account^  has  been  adjusted  and 
settled,  or  no  fraud  has  been  suggested.     Here,  however,^ 
there  m  a  strong  suggestion  of  fraud  on  the  fiice  of  the  af- 
fidavits ;  Mid  the  promissory  note  given  by  the  defendant 
WIS  required  from  him,  contrary  to  the  policy  of  the  law^ 
«iid  it  therefore  cannot  be  distinguished  from  the  case  of 
A  note  founded  on  an  usurious  consideration,  the  makejc  ot 
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which  afterwards  gives  a  warrant  of  attorney  to  enter,  op 
judgment  for  the  same  demand ;  for  here  the  Warrant  of 
attorney  was  given  m  Consequence  of  the  defendant's  set- 
tling the  action  brought  against  him  on  the  note.  Bof]i 
instrunientst  therefore,  were  founded  <m  the  same  consid- 
eration^  and  if  the  one  be  illegal,  so  Jb  the  other;  and  no 
subsequent  arrangement  can  make  a  transactioil  legale 
Which  was  in  its  origin  illegal.  I  am  therefore  clearly  of 
opinion,  that  ihe  application  to  set  aside  the  warrant  of  at» 
tomey  may  not  only  be  supported,  but  that  it  is  not  mado 
too  late.  The  case  of  Jctckson  y.  Davison  appears  to  me 
to  be  precisely  in  point ;  but  as  the.law  is  a  perfect  science^ 
I  do  not  feel  myself  bound  to  be  governed  by  any  previous 
decision,  either  of  this  Court' or  any  other,  nor  will  I  act 
contrary  to  it  unless  I  am  convinced  that  it  was  errone- 
ously determined,  otherwise  we  should  be  continually  de- 
bating on  the  same  points ;  and  although  I  concurred  with 
the  Court  of  King's  Bench  in  the  case  of  Jackson  v.  Davi* 
son,  it  will  not  influence  ine  now ;  and  notwithstanding  it  had 
been  said,  that  the  attention  of  the  Court  was  not  called  to  att 
the  sections  of  the  statute,  yet  none  appears  to  me  to  b^ 
applicable  to  the  point  before  the  Court  but  the  25th, 
to  which  Mr*  Justice  Baylcy  particularly  alluded^  by 
which  the  Insdvent  Debtor's  Court,  is  authorised  to  prd^ 
judgment  to  be  entered  up  against  the  debtor  &r  the 
amount  of  the  debts  froiki  which  he  shall  be  diadkarg- 
ed$  and  that  when  the  prisoner  is  of  ability  to  pay  sudi 
debts,  or  any  part  thereof,  that  Court  may  permit  exectttioQ 
against  the  property  acquired  by  such  prisoner  aft^  huis 
discharge,  for  such  sum  as,  under  all  the  circuipstances  qS 
such  prisoner,  the  Court  shall  order;  and  the  sjum  levied 
is  to  be  distributed  rateably  among  the  creditors.  But 
it  has  been  said^  -that  an  ins<dv^2t,  who  ftpplie$  jfor  hh  di^^ 
charge;  may  buy  off  a  creditor,  and  that  the  latter  may  few- 
bear  to  inskt  on  his  debt ;  such  forbearance,howey^,  o^nno^ 
be  purchased  by  taking  from  the  body  of  the. creditors  a 
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p^rticMi  i>f  tboae  fiindU  which  the  LegiBlature  intended      ^j^f^^ 
ihottld  be  distributed  rateaUy  amongst  all.    It  is  true,  a       BooERa 
creditdr  may  not  oppose  his  debtor;  but  if  he  pretend  to     kinqstoii^ 
do  aoy  he  may  prevent  others  from  taking  the  same  step^ 
and  he  cannot  withdraw  such  p^tended  opposition  by 
taking  a  aecurity  for  his  own  debt,  to  the  prejudice  of  such 
other  creditors^  for  it  would  not  Only  be  a  fraud  upon 
them,  but  an  immoral  and  corrupt  bargain,  and  contrary 
to  the  policy  of  the   law.    The  principle  laid  down  in 
Jackson  ▼•  Davi$on  is  not  new,  as  it  may  be  applied  to 
bankrupts,  or  debtors  who  have  entered  into  a  deed  of 
eoitiposition  with  their  creditors.    It  is  quite  dear  that  a 
petitioiiing  creditor  cannot  be  bought  off;  and  a  security 
ipven  to  a  creditor  as  a  consideration  to  persuade  him  to  sign 
a  bsmkrupt's  certificate,  is  void.    So,  where  creditors  enter 
into  a  ooB^>06ition  deed,  and  one  of  them  takes  a  security 
for  a  laq;^  sum  than  that  stipulated  to  be  paid  by  the  deed^ 
mch  security  is  void,  because  the  temptation  to  give  it  is  a 
fraud  on  the  creditors  who  were  parties  to  the  contract,  by 
which  their  debts  were  to  be  cancelled,  in  consideration  of 
receiving  a  composition:  and  it  is  equally  fraudulent  to 
buy  off  the  opposing  creditor  of  an  insolvent,  as  it  would 
place  him  in  a  better  situation  than  the  rest  of  the  credi- 
tors; fortmder  the  S5th  section  of  die  statute,  the  future 
effi^sts  of  die  insolvent  are  directed  to  be  divided  rateably 
amcMig  ihe  creditors,  uiitil  their  debts  are  wholly  paid.    An 
lDB<Jvent  cannot  eiagt  without  contracting  new  debts ;  and 
the  persons  giving  him  credit  after  his  discharge,  are  en« 
titled  to  a  preference;  and  here  die  party  who  obtained 
tjhe  vmrrant  of  attorney  placed  herself  in  the  situation 
^mnew  creditor,  aldiough  the  debt  on  which  it  was  found- 
^  was  coHtraeted  long  before  the  defendant's  discharge. 
aSHb^wasihereforemoreadtantligeoasly  situated  than  the  old 
vreUtotBC  asd  although  the  intestate  might  have  forgiven 
>M  debUr,  isir  ;giv«»  hini  time  ibr  payment,  yet  he  could; 
aoot  require  a  security  for  the  amount  of  his  debt.    If  the 
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.j8^.  defendant  had  been  imprisoned  at  his  suit  aIone»  thtf 
R00ER8  case  would  have  been  different.  But  as  the  warrant  of 
Kingston,  attorney  was  founded  on  a  note  which  had  been  illegally 
obtained  from  the  defendant  before  his  discharge,  we  are 
empowered  to  set  it  aside ;  for,  although  a  moral  obligatioa 
may  be  rendered  perfect  by  a  new  promise,  yet,  as  tbe 
price  of  the  defendant's  discharge  was  contrary  to  the  po- 
fiey  of  the  statute,  and  operated  in  fraud  of  the  general  bo* 
dy  of  creditors,  the  objection  is  well  founded ;  and  this 
rule  must  consequently  be  made  absolute* 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
facts  are  not  disputed ;  and  there  can  be  no  doubt  bat  that 
we  have  a  discretionary  right  to  exercise  a  summary  juris-, 
diction  by  setting  aside  the  warrant  of  attorney.  The  ge» 
neral  principle  to  be  collected  from  all  the  cases  from 
Cockshott  V.  Bennett  (a),  is,  that  one  creditor  cannot  re» 
quire  or  obtain  a  security  from  his  debtor  at  the  expenar 
of  the  others,  as  it  operates  as  a  fraud  on  them.  Al- 
though it  has  been  attempted  to  distinguish  this  case  from 
that  of  a  bankrupt,  or  an  insolvent  who  has  entered  into  a 
deed  of  composition,  yet  the  principle,  as  well  as  the  policy  of 
the  law,  is,  that  a  private  bargain  between  a  debtor  and 
One  of  several  creditors  is  void,  if  it  tend  to  defeat 
the  rights  of  the  others.  With  respect  to  the  statute 
1  Geo.  4,  c.  119,  the  only  sections  that  appear  to  me  to  ap- 
ply to  tbb  case  are  the  ^th  and  S6th,  the  former  of 
which  authorises  the  Insolvent  Court  to  order  judgment 
to  be  entered  up  against  the  prisoner  for  the  amount  of 
the  debts  from  which  he  shall  be  discharged,  and  that, 
when  he  shall  be  of  ability  to  pay  them,  the  Court  may 
permit  execution  against  his  property  acquired  by  him  a£^ 
ter  his  discharge,  which  is  to  be  distributed  rateably  among 
the  creditors;  but  that  must  be  taken  to  apply  to  the  cre^^ 
ditors  nained  in  the  schedule ;  and  as  the  plaintiff's  aame^ 

(c)  2  Term  Rep.  76a 
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was  not  inserted  thereini  nor  that  of  her  intestate,  to 
whom  the  note  was  originally  given,  she  might  sue  out  ex- 
ecution without  any  application  to,  or  leave  of,  the  Insol-  kimoitok. 
Teat  Court,  and  thereby  obtain  an  advantage  over  the  rest 
of  the  old  creditors.  The  26th  section  enacts,  that  no 
prisoner,  who  shall  have  obtained  his  discharge  by  virtue 
of  die  act,  shall,  at  any  time  afterwards,  be  imprisoned  by 
Teason  of  a  judgment  entered  up  under  the  S5th  section ; 
and  that,  if  arrested,  he  may  be  released  by  a  Judge  of  the 
Court  from  which  the  process  issued.  That  must  apply 
to  the  case  of  an  arrest  for  a  debt  due  to  a  former  credi- 
tor; and  if  the  name  of  the  plaintiff's  intestate  had  been 
inserted  in  the  schedule,  the  defendant's  person  would 
have  been  protected,  which  the  former  prevented,  by 
taldngihe  note  in  question;  and  the  plaintiff,  after  his 
death,  took  the  warrant  of  attorney  to  secure  the  payment 
of  ttat  note.  The  case  of  Jackson  v.  DtxvUon  appears  to 
sne  to  have  been  decided  on  true  grounds ;  and  although  we 
are  not  bound  to  act  on  it,  yet,  if  it  be  founded  on  good  sense; 
and  according  to  the  principles  of  law,  it  would  be  too 
much  for  us  to  set  ourselves  up  against  it. 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Gasslsb. — Although  the  warrant  of  attor- 
ney be  set  aside,  the  plaintiff  will  not  be  precluded  from 
proceeding  on  the  note;  and  if  we  were  to  allow  the  for- 
mer instrument  to  stand,  the  question  as  to  the  validity  of  the 
note  would  be  put  an  end  to.  It  appears  to  me,  that  the 
obtaining  of  the  note  was  in  direct  opposition  to  the  i>olicy 
of  the  statute.  The  debtor  is  entirely  at  the  mercy  of 
his  creditor;  and  he  may,  in  the  exercise  of  angry  feeU 
ingj  or  avaridous  motives,  compel  his  creditor  to  come  to 
terms,  however  unreasonable,  and  at  the  expense  of  the 
general  body  of  creditors. 

Rule  absolute. 
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^I^f^  Lathbury  r.  Brown  and  Another. 

On  motion  to  X  HIS  was  an  action  of  trespass  for  an  assault.  The  de- 
qokition,  *tek»  fondants  suflfered  judgment  by  de&ult^  and  on  a  writ  of  k»» 
^i^^iMm^'  quiry  bong  ex/scuted,  before  tlie  under-sheriff  for  S^Mrr^^ 
ibe  onder^fher-  the  JuxT  found  a  verdiGt  foff  the  pUuntifl^  damages  SOOJL 

damages,  the 

!^^i!^  M**  Seqeant  FaugiaH,  having,  .on  »  former  day,  ob- 
befcredl*''^  tsiued  a  rule  ami,  that  the  inquisition  in  this  cause  might  be 
der-dieriff  to  be  set  asidci  and  a  new  writ  of  enquiry  executed,  on  thegroiind 
rifled  b/Sou^'  of  the  damages  being  excessive,  onthe  affidavits  of  the  de» 
iwKi^  cal^    fendants  alone,  nn3upported  by  any  others— r 

be  supported  on 

llie  affidavits  of  .  ,  i      /«»       i 

the  parties  .  Mr.  Serjeant  P«2^  now  ahewed  cause,  and  ottered  to 

^J^J'^Jl^^"  read  minutes  of  what  had  taken  place  before  the  under^ 
ted  by  others,     sheriff,  with  xespect  to  the  evidence.adduced  by  the  phin- 

tiff,  in  order  to  shew  that  the  assault  was  outrageous^  -and 
09»»mi«tad  under  <the  moirt  aggravated  «ircum«UDoe«. 

But  the  Court  refused  to  admit  them,  unless  they  were 
verified  by  affidavit ;  and  observed  that  they  would  only 
look  at  the  minutes  made  by  the  under-sheriff,  as  a  Judge's 
report  of  what  takes  place  at  a  trial  can  only  be  read  by  a 
Judge  himself.  Besides,  the  rule  was  improperly  obtained 
in  the  first  instance,,  as  it  was  founded  on  the  affidavits  of 
th^  defendants  alone,  to  which  little  attention  should  be 
paid,  .unless  they  had  been  satia&otorily  corroborated  by 
those  of  others;  and  as  the  subject  of  damages  was  pure^. 
a  question  for  the  Jury,  the  party  complaining  should  briii^ 
a  clear  case  before  the  Courts  to  shew  that  they  were  ex- 
ce^ive. 

Brule  ^apharged« 
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Short^  Assignee  of  the  Sheriff  of  Lincolnshire^  r.  Friit^, 

Hubbard  and  two  Others.  «*-.4<*. 

A  RULE  was  obtained  by  Mr.  Serjeant  Vtutgkan,  on  a      Thepidntur 
former  day  in  this  Term,  calling  on  the  plaintiff  to  shew  ^^^  obtained 

an  giicucWw, 

cau^e  why  the  writ  of  execution  which  had  been  sued  out  wamnted  bj  a 

im  the  judgment  in  this  cause,  diould  not  be  «et  aside  for  SSui'l^ac. 

irT^iikrUy,andthatthesumof45/.2#.  6d,partofl02/.  ^^^^^ 

19$.  slight  be  restored  to  the  defisndant  Hubbard,  and  rdWdtowtit 

ihat  the  Sheriff  might,  in  the  mean  time,  retun  the  same  it  appeared  that 

in  his  hands,    ^e  founded  his  motion  on  affidavits,  which  %^^^^ 

ateted,  tlM4  on  the  7th  April,  1824,  the  plaintiff  distrained  »ecutionofa 

on  Hubbard,  for  4/.  lis.  6d.f  for  half  aryear*s  rent,  due  to  wUdi  had  been 

the  plaintiff  as  surviving  trustee  under  the  will  of  one  J^  objection*' 

Ann  Fearon  ;  that  certain  ff oods  of  Hubbard  were  taken  un-  "js^thaTe  been 

^  taken  at  an  ear- 

der  the  distress,  and  stated  in  the  notice  of  distress  to  be  Uer  stage  of  the 

of  the  value  of  11/./  that  on  the  following  day,  Hubbard 

ezcscuted  a  n^pjevin  bond  fiur  100/.  in  the  condition  of 

wdudi  the  goods  taken  were  set  out;  and  a  warrant  for 

rej^evjing  Uiem  was  obtained  accordingly.  That  on  the  9th 

AgrU,A»  jdaintiff  gave  Hubbard  notice  that  the  distress 

^vaa  abandoned,  and  made  another  distress  for  $0/.  for  five 

years*  arrears  of  a  rent-charge,  issuing  out  of  the  premises 

on  which  the  first  distress  was  made,  and  due  to  the  plaintiff 

sa  such  trustee  under  the  aboye  will,  and  thp  goods  taken 

mder  the  first  were  enumerated  in  the  notice  of  the  second 

&tas|,  together  with  others,    llbat  Hubbard  entered 

^  ptlkit  at  the  first  county  court,  after  the  execution  of 

^  replevin  bond,  which  the  plaintiff  removed  into  this 

^'^Wt  by  a  Irrit  of  recordari  facias  loquelam  ,•  that  Hub^ 

wt/  having  omitted  to  enter  an  ^peapance,  the  plain- 

™  took  an  astignment  of  the  replevin  bond,  and  having 

'^^  on  it  and  obtained  judgpient  on  demurrer  j[a),  issued  a 

(•)  See  9  B.  Moore,  667. 
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writ  ot fieri  facias f  on  which  he  levied  50/.  as  arrears  oT 
rent  alleged  to  be  due  at  the  time  of  making  the  distress  ; 
42.  1&.  8dL  sheriff's  poundage^  &c.,  35/.  12$.  taxed  costs 
of  the  action,  besides  the  costs  of  the  distress,  writ  of  re. 
fu.  to^i  judgment  and  execution,  amounting  in  the  whole  to> 
lOS/.  lis.  Under  these  circumstances,  the  learned  Ser^ 
jeant  submitted,  that  as  the  replevin  bond  was.giv^i  oir 
the  first  distress  being  made  for  half  a-year*s  rent,  and 
which  amounted  only  to  4/«  Vis.  6cf.,  and  not  on- the  sub- 
sequent distress  for  50/.,  that  the  plaintiff  could  only  levy 
the  amount  of  the  half  year's  rent  under  the  execution; 
and  therefore  that  the  defendant  Hubbard  was  entitled  to 
have  the  above  sum  of  45/i  2s.  6d.  returned  to  him,  as  the 
notice  of  the  abandonment  of  the  first  distress  could  not 
entitle  the  plaintiff  to  proceed  on  the  bond  under  the  se* 
cond. 

Mr.  Seijeant  Taddy,  now  shewed  cause.  —  It  is  a  weH 
known  principle  that  a  party  may  distrain  for  one  rent, 
and  avow  for  another ;  and  although  the  bond  might  have 
been  irregularly  taken,  or  the  sheriff  liable  to  an  action,  as 
It  exceeded  double  the  value  of  the  goods  distrained,  yet 
as  the  plaintiff  has  obtained  a  regular  judgment  upon  i^, 
lie  was  entitled  to  sue  out  execution. 

Mr.  Serjeant  Vaughan,  in  support  of  the  nde. — The 
bond  should  have  been  taken  in  double  tiie  value  of  the 
goods  distrained,  viz.  221. ;  and  as^  after  it  was  given^ 
the  plaintiff  gave  Hubbard  notice  that  the  first  distress 
was  abandoned,  the  plaint  need  not  have  been  prosecuted 
further,  and  if  so,  there  is  nothing  to  which  the  bond  caa 
apply.  The  plaintiff  has  not  only  obtained  judgment  on  the 
hond,  but  sued  ouir  execution  for  50L  for  five  years*  rent^ 
alleged  to  be  due  at  the  time  of  making  the  second  distress; 
and  as  the  bond  could  only  apply  to  the  first  distress,  the 
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defendant  is  clearly  entitled  to  have  the  excess  remitted  to        I8t8. 
him. 


Lord  Chief  Justice  Best. — I  am  of  opinion  that  this 
exeention  cannot  be  set  aside,  as  it  is  warranted  by  a  re- 
gular judgment.  The  defendant  should  haye  applied  to 
set  aside  the  proceedings,  for  an  alleged  irregularityi  at  an 
earlier  stage  of  Uie  cause.  The  ground  of  complaint  is, 
that  die  pbdntiff  has  sued  out  his  execution  for  too  large 
a  sum ;  but  it  has  not  been  suggested,  that  SOL  were  not 
due  to  him,  or  that  five  years*  rent  was  not  in  arrear.  The 
first  distress  was,  in  all  probability,  made  by  mistake,  and, 
before  the  bond  was  executed,  Hubbard  might  have  had 
notice  of  the  plaintiflTs  intention  to  proceed  for  the  five 
yean*  rent,  and  if  so,  the  bond  was  properly  taken. 

The  rest  of  the  Court  concurring — 

Rule  dischai^^d  with  costs. 


Smtth,  Fhuntiff;  Brodrick,  Tenant;  ,  Vouchee.      ^S^^'^ 

HIr.  Serjeant  Bosanquet,  moved  that  a  recovery  that  Tht  Govt  ptr- 
had  been  suffered  in  the  year  1762,  and  a  fine  levied  be-  ^^  noomy 
tween  the  same  parties  in  the  year  1804,  might  be  amend-  J^^^JJ^^^ 
ed,  by  adding  the  words,  "  upon  Trent,''  after  those  of  wot^^'i^ 
**  the  parish  of  Stoke;*"  his  motion  was  grounded  on  affl-  UMMof^di* 
davits  which  stated  that  the  estate  intended  to  pass  was  ^^*?^ 
situated  at  Smy -fffff,  in  the  parish  of  iy<o*<?  upon  7V«i/,  JJ^^aJ?^ 
in  the  county  of  Stqffi>rd,  and  that  the  possession  had  fol-  pertj  iDteii£r 
lowed  the  recovery  to  the  present  time ;  and  that  in  1796,  ^^  ^^gi^  i,^ 
afine  was  levied,  m  which  a  partof  the  sameproperty  was  ^^J^^^ 
described  as  beinir  in  the  parish  of  Stoke,  otherwise,  Sioke  Trtm,  tad  dut 

ff**  ^  tbf  flffnnty  5tfM  "  ^ftafc*/'  bnt  m»tly  ahamtetof  thatnamc.  in  which  Jb^ftx^m  had  no 
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W2^-        Upon  Tref^.    That  the  whole  of  the  estate  intemlied  to  be 

Smitb,        conveyed,  was  situate  in  the  parish  of  Stoke  upon  Treni^ 

Bbodiuck,     and  that  there  was  no  parish  in  the  county  of  Stafford 

Tenant        imown  by  thd  name  of  Stoke,  but  that  there  was  a  hadilet 

of  that  name  in  the  parish  of  jS'^otoe/ where  the  partite  to 

the  fin^  and  recove^^  had  no  property  whatever,  nor  was 

tber^  any  fidrin  called  B^srry  Hill  witiiih  that  hamlet 

TheCdurt  oonaideiii^  these  affidavits  to  be  sufficieiii; 
ordeMe^Ae  am^nidin^httd  be  allolred. 


^1^2^^'       Thompson  and  Another,  Assignees,  &c  9.  Jennings. 

A  Terdict  was  X  HIS  was  an  actuui  of  trover,  brought  by  the  plain- 
^aintiffat  Niri  tiffs,  as  assignees  of  one  Chapman,  a  bankrupt,  to  recover 
Mi^widi^^tTe  ^^^  value  of  a  quantity  of  timber,  which  the  plaintiffs  alleg- 

figr  the  defend-  ed  had  been  purchased  by  the  defendant  from  the  bank- 
ant  to  move  to  a       i      i 

■et  it  ande;  a      nipt,  after  he  had  committed  an  act  of  bankruptcy. 
oiy^^inJ^l^rd-       -^^  the  trial,  before  Mr.  Justice  Burroughs  at  Guilds 
IStoidtL^  Ao//,  at  the  Sittings  after  Trinity  Term,  1824,  it  appearing 
diet  to  ftand,      that'  the  bankrupt  had  paid  over  a  certain  sum  to  his  al- 

and  die  anoant 

ofdaaagcito  tomey,  for  the  purpose  of  satisfying  the  demands  of  some 
ari^Mtor^i!^  of  his  Creditors,  which  the  attorney  had  converted  lo 
S*^  '^^[^  his  own  use ;  and  that  the  plaintiffs  had  sued  him,  and  re^ 
Held,  that  an  covered  th^  greater  part  of  it,  unknown  to  the  b^nlpnipt; 
luSdethe^i^  ^  verdict  was  taken  by  consent,  for  the  plaintiffs, -fixr  IS15L 
"^^^^^^  being  the  value  of  the  tunber,  with  leave  for  the  defendaBSt 
four  dayi  of  tbt  to  move  to  set  it  aside,  in  case  the  Cou^t  should  be  of  opiiL* 

next  aQfoiof  ■ 

Tenn.  lOn  that  any  and  what  part  of  tfa^  sum  recovered  by  th0 

assignees  from  the  bankrupt's  attorney  should  be    de^ 
ducted. 

A  rule  was  accordin^j  obtained,  in  the  last  Easter  Tenn^, 
and,  on  cause  being  shewn,  the  Court  ordered  the  verdict 
to  stand,  and  that  it  should  be  referred  to  an  arbitrator 
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Ill 


to  aeeerteivth&anDiHit  of  dftmagea  the  plaintiffls  were  en-       .J|^^. 
titimd  ioTeeover*    On  the  S9fth  August  lasty  the  arbitritot     Tbomfms 
HUide  Ui  Mraidy  Iqr  whieh  he  CMPdered  SOOL  tobe  deducted      jmrniiKHm 
fron  the  Tcrdidt,  itfttuig  die  special  cifooiiMrtaiioeSy  whidi 
Iiad  iedkioed  hSm  to  aidce  suok  deduction;  on  the  fi^eof 
theftwaarak" 

Mx.Seagmult  lbddy,4)a  the  laH  dag  ha 
Tem^  Wff.  the  S7tb  November ^  (Ae  nde  of  fetofMoe 
lumng  been  preftoasfy*  made  a  rale  of  Oonrt^)  obtained'  a 
rale  nut  diat  this  award  might  be  set  aside,  on  the  grounA 
of  a  laiacafculaitidn  made  hf  the  arbitratori  aa  well  as-oil 
aeooont  of  anuitake  aa  to-the  law  of  the  case,  whiob  wai 
appevent  on  the  face  of  the  award. 

Mr.  Serjeant  Vaughan,  and  Mr.  Serjeant  Lawes,  now 
ehewirf  eiiise,  and  contendedi  that  the  ajpplication  to  set 
aside  the  awiixdwaa  too  late,  as  it  should  have  been  made 
witiUn  ike  first  four  days  of  the  last  Term,  the  award  haiM 
log  beea  Inade  in  the  preceding  vacation ;  and  they  cited 
th6  eeeeof'^BorrxMsdEafe  v.  Hiickener  (a),  where  it  was  de- 
termiBedi  that  if  a  verdict  for  a  plaintiff  be  taken  at  Nisi 
Prims f  subject  to  the  award  of  an  arbitrator,  and  the  award 
be  made  in  vacation,  the  defendant  can  only  impeadi  it 
vrkbmihe  first  four  days  oi  the  next  Term. 

Mr.  Seeondary  Bmolett  referred  to  a  case  of  WHUftsaH  v. 
Stmsart  (i),  wlMre  this  Court  decided,  that  in  all  caaes 
wfaera  aveidiet  had  been  found  subject  to  a  reference,  and 
an  aawd  waamadein  vacation,  whether  before  or  after  the 
retuiftof  the  iabeaseorporajuratorum,  fkask  judgment 
aboold  not  be  entered  up  till  after  the  first  four  day^  of 
the  Term  next  ensumg  the  date  of  the  awaid,  in  order  iliat 
the  party  dissatisfied  therewith  might  have  an  opportunity 
(yf  takmg  the  judgment  of  the  Court  upon  it. 

C«)  3Bo8.  &  Pul,  244.  (ft)  C.  P.  69  Geo.  3. 
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IS25.  Lord  Chief  Justice  Best. — If  this  award  be  set  aside, 

tbomfiom  there  must  be  a  new  trial,  as  we  cannot  compel  the  arl»- 
Jbhirhos..  trator  to  make  another  award ;  and  as  the  verdict  was  sub- 
ject to  the  award,  if  one  fall,  the  other  must  follow.  The 
arbitrator  very  properly,  in  making  his  award,  stated  on 
the  face  of  it,  the  facts  which  had  influenced  him  to  cope 
to  the  conclusion  he  did ;  and  although  it  was  held  in  the 
case  of  Synge  ▼•  JervoUe  (a),  that  the  time  limited  by  Ac 
statute  9  and  IQ  WiU.  3,  c.  15,  s.  S,  for  setting  wMc 
awards  made  under  submissions  by  virtue  of  that  M^ 
does  not  extend  to  awards  where  the  reference  liai 
htea  by  order  ot.Nisi  Prius,  yet,  as  there  has  beooi  a 
verdict  in  this  case,  it  falls  within  the  principle  of  Banram* 
dale  V.  Hitchener;  and,  therefore,  the  motion  for  setln^g 
aside  the  award  is  made  too  late. 

Mr.  Justice  Gaselee  referred  to  a  case  in  the  Eaeke' 
qucTf  where  in  an  action  of  tre3pass  for  taking  trees,  tfM 
question  was,  whether  the  plaintiff  were  entitled  to  them, 
and  after  verdict  for  him,  a  new  trial  was  moved  for,  wfaid 
the  Court  refused,  but  left  it  to  an  arbitrator,  to  detenniiM 
to  whom  the  trees  belonged ;'  and  he  having  made  his  awnd 
in  the  vacation,  and  no  motion  being  made  to  set  it  aside 
within  the  first  four  days  of  the  following  Term,  the  Courl 
refused  to  interfere;  and  the  learned  Judge  said,  that  al 
though  the  statute  of  William  does  not  attach  on  awardi 
made  under  orders  of  Nisi  Prius,  yet  this  case  does  liot  fid 
within  that  rule,  as  the  plaintiffs  had,  at  the  trial,  obtdnec 
a  verdict  which  the  Court  afterwards  directed  to  stand,  am 
that,  the  amount  of  the  damages  to  which  they  might  b 
entitled  should  be  decided  by  an  arbitrator,  who  redocec 
them  accordingly,  and  stated  his  reasons  for  ao  doing  m 
the  £BLce  of  his  award.    This  rule  therefore  must  be 

Discharged. 
<•)  8  East,  466. 
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1825. 

Denn«  on  the  joint  and  several  demises  of  Richard  Now- 
ELL  and  Another^  v.  John  Henry  Roake,  and  three      j?eh,  7thi 
Others. 

1  HIS  was  an  action  of  ejectment  for  the  recovery  of  a     .^  testatrix, 

bciiiff  wiicd  of 

nessnage,  corn-mills,  dwelling  houses,  and  other  premises,  one  undivided 
fltoate  at  Gadalming  in  the  county  of  Surrey.    The  decU-  "^^^"^^  °^; 
ntion  contained  several  counts,  in  some  of  which  the  les-  ^"^  baving  a 

power  of  dispoi- 

ion  of  the  plaintiff  claimed  the  entirety,  and  in  others  an  ing  of  the  other 
undivided   moiety  of   the    premises.       The   defendants  ^wtfshe^aa 
pie.ded  Not  Guilty.  Z^o^ 

At  the  trid,  before  Lord  Chief  Baron  Richards^  at  real  etute  there, 
King9tfon,  at  the  Spring  Assizes,  1823,  the  Jury  found  a  freehold  estate 
qpecial  verdict  to  the  effect  following:  That  one  Miles  'Z^^^j^r^ 

Poole  was  seised  of  the  tenements  in  the  declaration  men-  fo'.i>fe»  oncon- 
diuonthatoutof 

tioned,  in  his  demesne  as  of  fee ;  and  that  he  died  so  seis-  the  renti  there- 
ed,  on  the  17th  November ^  174<9.     That  after  his  decease,  from  time  to' 
the  tenements  descended  to  Sarah,  the  wife  of  one  Tho-  !?.T/'  ?'*'?  *^ 

'  estate  in  proper 


Seen,  and  Eli^^abeth,  the  wife  of  one  Henry  Roak'e,  *"d  tenanubie 

repair;  and,  on 

who  were  the  two  only  daughters  and  co-heirs  of  Poole,  by  iii«  decease,  to 
virtue  of  which,  Scott  and  Roake,  in  right  of  their  wives  chiidr«i*"^Ld. 
respectively,  entered  into  the  tenements,  and  became  law-  ^J'?^^^'*"* 
fiilly  seised  and  possessed  thereof  and  that  being  so  seised,  tenants  in  com« 
by  indentures  of  lease  and  release,  made  and  executed  on  fauit'of  such 
the«5th  and  26th  April,  1750,  between  Scott  and  his  wife,  ^^d^^";„ 
and  Roake  and  his  wife,  of  the  first  part,  George  Johnson  <<>  the  other  ne- 

phewsand 

of  the  second  part,  and   fFt A[iai»  jF/>// of  the  third  part,  nieces  of  the 

Smt  the  purpose  of  docking,   barring,  and  destroying  all  h^i^,  oiaTthe 

.tttatas  tail,  reversions,  remainders,  contingencies,  and  ex-  fici^eJJJ^xecliti"^" 

pectancies,  Scott  and  his  wife,  and  JSoaA^  and  his  wife,  of  the  power, 

granted  and  released  the  tenements  in  question  to  Hill,  to  moieties  passed 

hold  the  same  to  him  and  his  heirs,  to  the  use  and  intent  Nephew  ;^i-*** 

that  he  miirht  become  a  good  and  perfect  tenant  of  the  though  it  was 

®  ©  r  objected  that 

there  was  no  re- 
femce  to  the  power  in  the  will,  nor  even  an  intent  manifested  by  the  testatrix  to  pass  the  lands 
virieh  were  the  subject  of  the  power. 

VOL.  X.  I 
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jfi^,       freehold^  until  a  good  and  perfect  recovery  should  be  had. 
and  obtained  against  him  by  Johnson^  as  demandant,  in 
which  Scott  and  his  wife,  and  Roake  and  his  wife  should 
be  vouched  to  warranty;  and  it  was  thereby  declaredi 
that  the  said  recovery  and  all  other  assurances,  then,  or  ta 
be  had  of  the  same  tenementiEf,  should  be  taken  to  be  and 
enure  to  the  several  uses  therein  particularly  mentioned 
and  declared,  that  is  to  say,  **  as  to  one  full  and  equal  un- 
divided moiety,  or  half  part  of  the  said  tenements,  to  the 
use  of  T.  Spottand  his  assigns,  for  life,  without  impeachment 
of  waste;  and  after  his  decease  to  the  use  of  Sarah  la» 
wife,  for  her  life,  without  impeachment  of  waste;  and  after 
the  several  deceases  of  both,  to  the  use  of  such  person  and 
persons,  and  for  such  estate  and  estates  as  the  said  Sarah 
Scotty  whether  covert  or  sole,  should,  by  any  deed  or  writ* 
ing  under  her  hand  and  seal,  to  be  sealed  and  executed 
in  the  presence  of  three  or  more  credible  witnesses,  with 
or  without  power  of  revocation,  or  by  her  last  will  and  tea* 
tament  in  writing,  or  any  writing,  purporting  to  be  her  hat 
will  and  testament,  to  be  by  her  subscribed  and  published 
in  the  presence  of  three  or  more  credible  witnesses,  direct^ 
limit,  or  appoint;  and  for  want  of  such  appointment,  to  the 
use  of  all  and  every  the  child  and  children  of  the  said 
TTiomas  Scott,  on  the  body  of  his  wife  to  be  begotten,  t6 
be  divided  equally  between  them,  as  tenants  in  common, 
and  not  as  joint  tenants  ;  and  of  the  several  and  respective 
heirs  of  such  child  and  children;  and  for  default  of  such 
issue,  to  the  use  of  the  said  Elizabeth  RoakCf  for  life, 
without  impeachment  of  waste ;  and  after  her  death,  to 
the  use  of  her  children,  as  tenants  in  common,  and  their 
heirs;  and  for  default  of  such  issue,  to  the  use  of  the  said 
Thomas  Scott,  in  fee.     And  as  to  the  other  full  and  equal 
undivided  moiety  or  half  part  of  the  said  tenements,  to  the 
use  of  the  said  Henry  Roake,  for  life,  without  impeadl- 
ment  of  waste;  and  after  his  decease,  to  the  use  of  EUzo' 
beth,  his  wife,  for  life;  remainder  to  the  use  of  such  per- 
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MM  M  she,  whether  covert  or  sole,  should  by  deed  or 
wiD  appoint,  in  the  same  terms  as  in  the  preceding  limita- 
tkm  to  8wrah  Scoti;  and  for  want  of  such  appointment,  to 
cbe  me  of  all  the  children  of  the  said  Henry  Roake,  on 
the  body  of  his  wife  to  be  begotten,  to  be  divided  equally 
ktween  them,  as  tenants  in  common,  and  not  as  joint  ten- 
ante,  woA  of  the  several  and  respective  heirs  of  such  child 
crdfldren;  and,  for  default  of  such  issue,  to  the  use  of 
tlie  said  Elizabeth  Roake  for  life,  without  impeachment  of 
WMie;  and,  after  her  decease,  to  the  use  of  her  children, 
« tenants  in  common,  and  their  heirs ;  and  for  default  of 
•wA  iisae,  to  the  use  of  the  said  Henry  Roake  in  fee." 

It  was  then  found,  that  on  the  11th  April,  23  Geo.  2, 

/oisiM  sued  out  and  prosecuted  a  writ  of  entry  aur  dU- 

^Amen  lepost;  and  that  such  proceedings  were  there- 

^iponliad,  that  seisin  of  the  tenements  was,  on  the  15th 

•V<9  fidlowing,  delivered  to  hiin ;  and  that  such  tenements 

^^'cre  the  same  as  those  mentioned  in  the  indenture  of  the 

^^  Aprils  1750;  and  that,  by  virtue  of  such  indenture 

^  recovery  of  the  28  Geo.  2,  Scott  and  his  wife,  and 

^/ooke  and  his  wife,  entered  into  the  tenements,  and  be- 

^BBeV^hed  of  such  estates  and  interests  therein  as  could 

'^^'fally  pass  to  them  by  virtue  thereof.    That  Thomas 

'cioljf  died  in  1758,  without  issue,  leaving  his  wife  Sarah 

"^nng;  and  that  in  1763,  she  intermarried  with  one 

'ofci  Trymrner,  who  died  in  June,  17(56,  leaving  the  said 

^"^  Trymmer  him  surviving.     That  Elisabeth  Roake 

^  m  May,  1775,  leaving  her  husband  Henry  Roake 

^  one  son,  John  Roake,  her  surviving,  but  without  hav- 

*8  made  any  appointment  in  respect  of  the  tenements  in 

^'^^•tion,  under  or  by  virtue  of  the  indenture  of  the  26th 

4?^*,  1750.     That  by  indentures  of  lease  and  release,  of 

™  8th  and  7th  September,  1775,  between  the  said  Hewry 

^*^f  of  the  first  part,  John  Roake  his  son,  of  the  se- 

^^>  the  said  Sarah  Trymmer,  widow,  of  the  third,  one 

'•9*«wtii  ParmeU,  of  the  fourth,  and  one  Jdimes  Morgan 
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of  the  fifth  part;  after  reciting,  that  the  said  Henry  Roctke 
was  seised,  as  tenant  for  life,  of  one  undivided  moiety  of 
the  said  tenements ;  and  that  his  son,  John  Roake,  was 
entitled  as  tenant  in  tail,  immediately  expectant  upon  the 
decease  of  him  the  said  Henry  Roake,  of  the  same  moiety; 
and  that  the  said  Sarah  Trymmer  had  agreed  with  the 
said  John  Roakc  for  the  purchase  of  his  interest  in  the 
said  moiety,  subject,  nevertheless,  to  the  Ufe  estate  of  the 
said  Henry  Roake  therein,  at  the  price  of  500/. ;  and 
that  the  said  John  Roake j  the  son,  had  requested  the  said 
Henry  Roake  to  join  with  him  in  conveying  and  limiting 
the  same  moiety;  to  which  request  he  had  consented:  it. 
was  by  the  said  indenture  witnessed,  that  in  pursuance  of 
the  said  agreement  and  request,  and  for  docking  and  t>ar« 
ring  all  estates  tail,  &c.,  and  in  consideration  of  such  sum 
of  500/.  paid  to  the  said  John  Roake,  by  the  said  Sarah 
Trymmer y  for  the  purchase  money,  of  and  from  which  the 
said  John  Roake  did  acquit,  release,  and  for  ever  discharge 
the  said  Sarah  Trymmer y  her  heirs,  &c.,  they,  the  said 
Henry  Roake  and  John  Roake,  at  the  request,  and  by 
the  direction  of  the  said  Sarah  Trymmer,  granted,  bar- 
gained, sold,  released  and  confirmed,  to  the  said  Beiyamin 
PameU,  all  that  the  said  undivided  moiety  of  the  said  te- 
nements, to  have  and  to  hold  the  same  to  him,  the  said 
Benjamin  Pamell,  his  heirs  and  assigns,  to  the  intent  that 
he  might,  by  virtue  of  that  indenture,  become  a  good  and 
perfect  tenant  of  the  freehold  of  all  the  tenements  thereby 
released,  against  whom  one  or  more  recovery  or  recoveries 
might  be  had ;  and,  for  that  purpose,  it  was  concluded  and 
agreed  between  the  said  parties  to  the  indenture,  that  it 
should  be  lawful  for  the  said  James  Morgan,  at  the  costs 
of  the  said  Henry  Roake,  forthwith  to  sue  out  and  prose- 
cute against  the  said  Benjamin  ParneU,  one  or  more  writs 
of  entry  sur  disseisin  en  le  post,  thereby  demanding 
against  him  the  thereby  released  tenements,  by  such  names 
as  would  effectually  comprise,  and  extend  to  pass,  the  whole 
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of  the  said  tenements;  to  which  writ  or  writs  the  said  ,  mg5. 
JBenfamin  ParneU  should  appear,  and  vouch  to  warranty 
the  said  John  Roake,  who  should  thereupon  appear  and 
enter  into  warranty,  and  vouch  over  the  common  vouchee, 
who  should  appear,  &c. ;  so  that  one  or  more  recoveries 
with  a  double  voucher  should  be  suffered  of  the  thereby 
released  tenements.  And  it  was  thereby  declared  between 
the  parties  to  that  indenture,  that  the  said  recovery  or  re- 
GO¥eiiesy.a8  well  as  all  other  conveyances  and  assurances  of 
the  thereby  released  tenements,  should  be  and  enure  to 
the  use  of  the  said  Henri/  Roake^  for  his  life,  and  imme- 
diately after  his  decease,  to  the  use  of  the  said  Sarah 
Trjfmmer,  her  heirs  and  assigns  for  ever.  It  was  then 
found,  that  Henry  Roake  died  on  the  15th  December, 
1777;  and  that  the  said  Sarah  Trymmer,  on  the  6th  June, 
1783,  made  her  will,  duly  executed,  and  thereby  gave  and 
devised  all  her  freehold  estates,  as  follows: — 

**  I  hereby  give  and  devise  all  my  freehpld  estates,  in 
the  city  of  London  and  county  of  Surrey ^  or  elsewhere,  to 
my  nephew,  John  Roake,  for  his  Ufe,  on  condition,  that, 
out  of  the  rents  thereof,  he  do,  from  time  to  time,  keep 
aiich  estates  in  proper  and  tenantable  repair.  And  on 
the  decease  of  my  said  nephew,  John  Roake,  I  devise  all 
my  said  estates,  subject  to,  and  chargeable  with,  the  pay- 
ment of  SOL  a-year,  to  Ann,  the  wife  of  the  said  John 
Roake,  for  her  life,  by  even  quarterly  payments,  to  and 
among  his  children  lawfully  begotten,  equally,  at  the  age 
of  twenty-one,  and.  their  heirs,  as  tenants  in  common;  but 
if  only  one  child  should  live  to  attain  such  age,  to  him  or 
her,  or  his  or  her  heirs,  at  his  or  her  age  of  twenty-one*. 
And  in  case  my  said  nephew,  John  Roake,  should  die 
without  lawful  issue,  or  such  lawful  issue  should  die  before- 
twenty-one,  then  I  devise  all  the  said  estates,  chargeable 
with  such  annuity  of  30/.  a-year,  to  the  said  Ann  Roake,. 
for  her  life,  in  manner  aforesaid,  to  and  among  myne^ 
phews  and  nieces,  MUes  Thomas,  John  James,  Sarah 
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Penfoldf  and  Susannah  Longman^  or  such  of  tbatn  ai  ahall 
be  then  living,  and  their  heirs  and  assigns,  for  ever." 

It  was  then  found,  that  Sarah  Tryinrner,  the  testatrizi 

died  on  the  4th  December,  1786,  without  revoldng  hor 

will,  leaving  the  said  John  Roake,  her  heir-at-laW|  her 

surviving ;  and  that  she  had  not,  at  the  time  of  making  her 

will,  or  at  her  death,  any  other  freehold  lands  or  iiem* 

ments  than  those  mentioned  in  the  declaratioD.     That 

by  a  certain  indenture  quadripartite,  of  the  S6th  Aprilf 

1787,  between  the  said  John  Roake,  nephew  and  heir  of 

the  saidiS'araA  Trymmer,  of  the  first  part;  S.PetffoUanA 

other  the  nephews  and  nieces,  devisees  in  reversion,  named 

in  the  will  of  the  said  Sarah  TVymmer,  of  the  second 

part;  the  said  Benjamin  Pamell  of  the  third  part;  and 

Thomas  Holland  of  the  fourth  part;  after  reciting  the 

death  of  Henry  Roake,  in'  1777,  and  of  James  Morgath 

on  the  23rd  February,  1782;  the  will  of  Sarah  Trynmeff 

and  her  death,  in  1786,  as  above  stated;  and  that  .^ffM 

RoakeAxeA  on  the  10th  August,  1786;  and  thBXJohmBoahSf 

at  the  time  of  making  the  last-mentioned  indenturef  waa 

unmarried,  and  had  no  issue ;  and  that  the  recovery  intend-* 

ed  to  have  been  suffered,  pursuant  to  the  indenture  of  tlw 

S7th  April,  1775,  had  never  been  suffered;  and  that  the 

parties  were  desirous  that  such  recovery  should  be  saf* 

fered ;  it  was,  by  the  indenture  of  the  £6th  Aprils  1787, 

witnessed,  that  a  recovery  should  be  suffered,  vrith  a  dou* 

ble  voucher ;  and  that  the  said  Thomas  Holland^  as  reco- 

• 

veror,  should,  immediately  after  suffering  the  same,  be 
seised  ^  of  the  thereby  released  tenements,  to  enure  to 
such  uses  as  the  same  were  devised  by  the  will  of  the  said 
Sarah  Trymmer.  That  the  recovery  was  suffered,  and 
seisin  of  one  moiety  of  the  premises  delivered  to  HoUsmd 
accordingly.  That  in  Michaelmas  Term,  30  Geo.  3j  the 
said  John  Roake  levied  a  fine  sur  ctmuxance  de  droii  eom^ 
cee>  ^i  of  the  premises  in  the  declaration  mentionedy  to 
the  use  of  himself  in  fee,  in  pursuance  of  a  covenant  con* 
tained  in  an  indenture,  made  between  him  and 
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NmoeU,  on  the  5th  November,  1789.     That  in  Trinity 
Term,  1797,  the  said  John  Roake  also  suffered  a  recovery 
of  the  premises,  to  the  use  of  such  persons  as  he  should 
appoint,  and  for  default  of  appointment,  to  himself  in  fee. 
That  in  pursuance  of  indentures  of  lease  and  release  of  the 
&d  and  4ih  Julyf  1797,  between  the  said  John  Roake  and 
£U»abeth,  his  wife,  of  the  first  part,  Richard  Nowett 
<if  the  second,  and  Jofm  Radcliffe,  of  the  third  part,  the 
premiaes  were  conveyed  to  Nowell  in  fee,  to  make  him 
tenant  to   the  pnBcipe  of  a  recovery   to  be  suffered, 
'tat  the  purpose  of  barring  estates  tail,  to  the  use  of  the 
aaid  Join  Roake;  and  that  by  indentures  of  lease  and  re- 
lease of  the  20th  andSlst  May,  1802,  between  John  Roake 
rndhe  first  part,  Richard  Nowell  of  the  second,  John  At- 
ImMm  of  the  third,  W.  Smith  of  the  fourth,  and  W.  Atkin- 
son of  the  fifth  part,  the  said  John  Roake,  in  consideration 
of  IJiSOL  purchase  money,  appointed  all  the  tenements  in 
the  declaration  mentioned,  to  John  Atkinson,  to  such  uses 
as  Biehard  NotceU  should  appoint,  and,  in  default  of 
appointment,  to  Richard  Nowell  for  life,  remainder  to 
Atituuom  as  a  trustee  to  bar  dower,  remainder  to  Now-- 
€0  in  fee.    That   e/oAii  Roake   died  on   the   13th  of 
Fehrmary,  1803,  leaving  the  defendants,  John  Henry 
Roake,  Thomoi  William  Roake,  Elizabeth  Roake,  and 
Oeorge  Roake,  who  were  his  only  children,  him  surviving, 
being  then  all  infants,  under  the  age  of  twenty-one  years ; 
and  that  the  said  Richard  Nowell,  being  so  seised  of  the 
said  tenements,  on  the  2d  July,  181 1,  demised  them  to  the 
nid  John  Denn,  for  twenty-one  years  from  thence  next 
coming,  by  virtue  of  which  he  entered,  &c.,  and  continued 
m  poasesflion  until  he  was  expelled  by  the  defendants;  but 
iriietber  the  defendants  were  guilty  of  the  above  ejectment 
ar  not,  the  Jury  prayed  the  advice  of  the  Court,  &c* 
.  The  case  was  twice  argued,  first,  in  the  last  Trinity  Term 
by  Mr.  Serjeant  Bosanquet,  for  the  lessors  of  the  plaintiff^, 
and   by  Mr.  Serjeant   Onslow  for  the  defendants;  and 
^un  in  the  last  Term  by  Mr.  Seijeant  D'Oyley  for  the 
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lessors  of  the  plaintifF,  and  by  Mr.  Serjeant  Peake  for  Ae 
defendants. 

For  the  lessors  of  the  plaintiff  it  was  submitted^  that 
two  questions  were  raised  by  the  special  verdicti  rtar.  Firsit 
What  interest  the  children  of  t/oAn  iZoaA:^,  the  devisee, 
took  under  Mrs.  Trymmers  will,  and  whether  they  wefs 
barred  by  the  fine  of  Michaelmas  Term,  30  Geo.  3.  Second' 
ly,  whether,  as  to  one  undivided  moiety  of  the  premises, 
such  will  were  a  valid  execution  of  the  power  of  aptHnnt- 
ment,  reserved  to  her  by  the  deed  of  the  26t\i  April,  1750. 

[Lord'Chief  Justice  Best  here  observed,  that,  as  to  the 
first  question,  the  case  of  Doe  d.  Roake  v.  Nowell{a)f 
was  decisive;  where  it  was  held,  by  the  Court  of  J^tiis^# 
Bench,  that  the  children  of  John  Roake,  the  nephew  and 
devisee,  took  a  vested  remainder;  and  that  the  judgmenl 
of  that  Court  was  afterwards  affirmed  in  the  House  oi 
Lords,  in  ilfay,  1817  (6).] 

The  will  of  Mrs.  Trymmer  was  not  a  valid  execution  of 
the  power  of  appointment  reserved  to  her  by  the  deed 
oi  April,  1750.  She  was  seised  of  one  undivided  moiety 
of  the  estate  devised,  by  purchase,  and  had  a  power  of 
disposing  of  the  other;  but  no  reference  was  made  to 
the  power  in  the  will;  and  although  it  need  not  liave 
been  recited,  yet  there  should  have  been  some  reference 
to  the  estate  on  which  it  was  intended  to  operate.  In  Sir 
Edward  Cleres  case  (c),  it  was  resolved,  **  if  a  man  seised  of 
lands  in  fee,  make  a  feoffment  to  the  use  of  such  person  and 
persons,  and  of  such  estate  and  estates,  as  he  shall  appomt 
by  his  will,  that  by  operation  of  law  the  use  doth  vest  in  the 
feoffor,  and  he  is  seised  of  a  qualified  fee ;  that  is  to  say,  till 
declaration  and  limitation  be  made  according  to  his  power; 
and  if,  in  such  case,  the  feoffor  by  his  will  hmit  estates 
according  to  his  power  reserved  to  him  on  the  feoffinent, 
there  the  estates  shall  take  effect  by  force  of  the  feofiment. 


(a)  1  Mau.  k  Selw.  327.         (h)b  Dow's  Rep.  202.       (c)  6  Rq^.  18 
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and  the  use  is  directed  by  the  will;  so  that^  in  soch  case,  the 
will  is  but  declaratory :  but  if,  in  such  case,  the  feoffor,  by 
his  will  in  writing,  devise  the  land  itself,  as  owner  of  the 
land,  without  any  reference  to  his  authority,  there  it  shall 
pass  by  the  will;  for  the  testator  had  an  estate  deviseable  in 
him,  and  power  also  to  limit  an  use;  and  he  had  elec- 
tioD  to  pursue  which  of  them  he  would ;  and  when  he 
deiised  the  land  itself,  without  any  reference  to  his  autho- 
li^  cur  power,  he  declared  his  intent  to  devise  an  estate,  as 
owner  of  the  land,  by  his  will,  and  not  to  limit  an  use  ac- 
coidiiig  to  his  authority;  and,  in  such  case,  the  land  be- 
ing held  tn  eapite,  the  devise  is  good  for  two  parts,  and 
void  for  the  third  part;  for,  as  the  owner  of  the  land,  he 
cannot  dispose  of  more;  and,  in  such  case,  the  devise  can- 
not take  effect  by  the  will  for  two  parts;  and  by  the  feofi^ 
nentfor  the  third  ]>art;  for  he  made  his  devise  as  owner, 
snd. not  according  to  his  authority;  and  his  devise  shall  be 
of  as  much  validity  as  the  will  of  every  other  owner  having 
sny  land  tn  capite*     So,  if  a  man  make  a  feoffment  in  fee, 
of  lands  held  in  capUe^  to  the  use  of  his  last  will,  although 
he  devise  the  land  with  reference  to  the  feoffment,  yet 
^  wiH  ia  void  for  a  third  part;  for  a  feoffment  to  the  use 
of  bis  will,  and  to  the  use  of  him  and  his  heirs,  is  all  one.** 
'n^  doctrine  has  never  been  impeached ;  and  Mr.  Justice 
•%att,  in  the  case  of  Buckland  v.  Barian  (a),  said,  that 
^  true  rule,  as  to  powers  of  appointment  by  will,  was  well 
lud  down  in  3ur  Edward  Clere*s  case,  viz.  that  where  one 
bas  a  power  to  appoint  by  will,  but  makes  a  will  without 
oqr  reference  to. the  power,  the  appointment  shall  have  no 
effect,  unless  the^will  would  otherwise  have  no  operation; 
vid  this  principle  was  alluded  to  in  Andrews  v.  Emmot; 
wheie  Lord  Thurlow  said  (6)  "  the  testator,  under  thesfet- 
dement,  was  competent  to  make  a  will  as  to  so  much  of 
bispioperty  as  should  remain  after  the  death  of  hicr  ^e ; 
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4he  qvestioo  U,  whether,  in  making  that  wiU|  he  has  exe- 
cuted the  power  against  his  wife,  whose  property  the  fund 
was?  It  is  necessary,  in  order  to  do  this,  that  he  should, 
.by  his  will,  notify  his  intention  to  do  it.  It  is  too  late  now  to 
expect  that  a  testator,  in  order  to  execute  a  power,  shall 
inake  an-  express  reference  to  it;  because  it  has  been  de- 
termined, that  if  a  man  dispose  of  that  over  which  he  has 
-a  power,  in  such  a  manner  that  it  is  impossible  to  impute 
to  him  any  other  intention  but  that  of  executing  die 
power,  the  act  done  shall  be  an  execution  of  the  power. 
But  the  doctrine  is  not  carried,  by  any  case,  fiirtfaer 
than  this;  and  it  would  be  cruel  to  do  it,  as  it  would  be 
throwing  the  property  of  testators  into  utter  confiisioD.'*^ 
In  Sugden  on  Powers  (a),  it  is  said,  ''it  is  firmly  set- 
tled, that  a  mere  general  devise,  however  unlimited  in 
.terms,  will  not  comprehend  the  subject  of  a  power,  un- 
less it  refer  to  the  subject,  or  to  the  power  itself,  or,  gt^ 
nerally,  to  any  power  vested  in  the  testator,  or  unless  some 
part  of  the  will  would  otherwise  be  inoperative;'*  and  ae- 
veral  authorities  are  referred  to  in  support  of  that  positian« 
In  Joties  V.  Curry  {b)i  where  a  will  of  a  person,  having 
•a  power  to  dispose  of  a  fund,  consbting  partly  of  neal 
estates,  and  partly  of  household  furniture,  linaa,  and 
plate,  contained  a  gift  of  ''  all  the  devisor's  estates  and 
effects,  of  whatsoever  denomination,  and  of  his  household 
iiimiture,  with  linen  and  plate ;"  it  was  held  not  to  be  an  exr 
ecution  of  the  power;  and  the  Master  of  die  Rolk  there  said, 
that(e) ''  whatever  was  the  inadequacy  of  a  testator's  property 
■to  satisfy  the  terms  of  a  will,  and  whatever  might  be  die  con- 
viction of  the  Court  of  his  intention  to  execute  the  power, 
die  state  of  his  personalty,  at  the  time  of  the  will,  or  of  the 
death,  cannot  be  examined,  for  the  purpose  of  collecting 
levideDce  of  his  intention;  but  that,  with  regard  to  real 
estate,  the  Court  may  examine  whether  the  circumstances 
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of  the  testator's  property  be  luch  as  to  give  eflOect  to  tho  ^IWS. 
willy  and  that  if  the  wiil  in  question  had  contained  an  unequi? 
vocal  devise  of  realty,  the  Courts  under  the  authority  of 
Sianden  v.  Standen  {a\  must,  in  order  to  give  operation 
to  an  instrument  which  would  otherwise  be  inoperativei 
hava  resorted  to  the  fiind,  the  subject  of  the  power.  That 
the  distinction^  notwithstanding  some  expressions  of  Lord 
RoMifym  in  Standen  v%  Standen,  being  now  established  be* 
tween  property  and  power,  the  words  in  the  will  **  all  my 
ettalea  and  effects  of  whatever  denomination/'  containing 
no  direct  reference  to  any  particular  fund,  nothing  in  de* 
aeription  to  enaUe  the  Court  to  collect  an  intention  to  ex* 
erdse  the  power,  are  not  sufficient  to  designate,  with  due 
eertainty,  property  not  her  0¥m,  but  of  which  the  testatrix 
was  empowered  to  dispose.  In  Bradiy  v.  JVesteott  (ft), 
Sir  Wilttam  Grant  admitted  the  authority  of  Standen  v« 
£IldMMfee,butdis8ented  from  the  argument  on  which  the  Lord 
Chanodor  proceeded.  In  Doe  dem.  Heliinge  v.  Bnd  (e), 
where  a  person  having  power  to  appcmit  lands,  by  willi 
amongat  children,  and  having  other  lands,  by  his  will  (not 
lefening  to  the  power),  gave  legacies  to  his  several  children, 
and  then  devised  *'  all  the  rest,  residue,^tnd  remainder  of  his 
knds,  &C.  and  personal  estate,  after  payment  of  his  debts^ 
legacies,  and  funeral  expenses,  to  his  eldest  son ;  it  was 
held  diat  the  power  was  not  thereby  executed,  as  there 
was  nothing  in  the  will,  referring,  in  any  manner,  to  the 
power,  nor  whence  an  intention  to  execute  it  could  be 
infiBRed;  and  in  Andrewe  v.  Emmot  (d),  the  testator,  hav- 
ing a  power  over  80002.,  originally  the  property  of  his  wi£i, 
gave  several  legades,  and  then,  (after  the  death  of  his  wife), 
tlie  residue  to  the  defendant,  and  his  estate  was  not  suffi- 
cient to  pay  the  legacies,  it  was  yet  held,  that  the  will  was 
not  an  execntion  of  the  power,  tMe  same  not  being  referred 

(«)  S  Yei.  569.  (e)  1 1  Etet,  49. 
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tOf  nor  any  thing  shewing  an  intention  in  the  testator 
to  execute  it.  In  Powell  v.  Loxdale  (a),  where  AT.  P. 
devised  all  her  lands^  ftc.^  in  Westley,  in  the  county  of  iS'.y 
to  A.  and  his  issue ;  and  in  default  of  issue,  to  such  uses  as  A. 
might,  by  his  will,  appoint ;  and  ^.,  by  a  will  made  in  the  life- 
time of  M^  P.,  devised  all  his  lands  in  the  parish  of  Worthen, 
and  elsewhere,  in  the  county  of  S.y  after  several  estates  for. 
life  and  in  tail,  to  his  oum  right  heirs  in  fee;  and  afterwards, 
by  a  codicil,  made  after  the  death  of  M.  P,,  revoked  the 
devise  of  the  reversion  to  his  heir,  (in  all  other,  respects 
expressly  confirming  the  will),  and  then  devised  the  reversion 
in  fee  of  all  his  said  lands,  in  the  parishes  of  Warthem, 
Westburify  and  Cher  bury,  in  the  county  of  S.,  to  B.;  and 
A^  had  no  other  land  in  West  bury,  except  the.  lands  in 
Westley^  (which  is  in  the  parish  o{  West  bury),  devised  to 
him  by  the  will  of  3f.  P.;  it  was  held,  that  the  power  of  ap-p 
pointment  was  not  well  executed  by  the  codicil.  In  James 
V.  Tucker  (b),  where  M.  M.  gave  to  the  defendant  all  her 
fteehold  and  copyhold  estates,  upon  trust  to  permit  E.  Si 
to  receive  the  rents,  &c.  during  her  life ;  and  after  her 
death,  to  sell,  and,  out  of  the  produce,  to  pay  100/.  to  such 
person  as  she  should  by  will  appoint;  and  E.  S.,  by  wiU, 
without  reference  to  the  power,  gave  100/.  and  the  whole 
of  her  household  furniture,  to  the  plaintiff; — and  it  was 
charged  by  the  bill,  and  not  denied,  that  the  testatrix  had  no 
personal  property  at  the  time  of  her  death,  save  some  house- 
hold ftirniture  of  small  value ;  an  enquiry  was  prayed  as  to 
the  state  of  the  property  at  the  time-of 'making  thewillf  with 
theview  of  ascertaining  that  the  testafrix  must  have  intended 
the  gift  of  the  100/.  as  in  the  execution  of  her  power — ^but 
the  enquiry  was  reftised.  In  Sloanev.  Cadogan  {€),it  was  ad- 
mitted, in  argument,  that,  in  general,  a  sweeping  disposition, 
however  unlimited  in  terms,  would  not  include  property  over 
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which  the  testator  had  merely  a  power^  unless  an  intention 
to  execute  the  power  could  be  inferred  from  the  will.  The 
principles  deducible  from  all  these  authorities  are,  that 
although  a  person  may  execute  a  power  without  reciting 
or  noticing  it^  yet  it  is  necessary  that  he  should  mention  the 
estate  or  interest  which  he  disposes  of;  that  he  must  do  such 
an  act  as  shews  that  he  had  in  view  the  thing  of  which  he  had 
the  power  to  dispose ;  and  that^  at  all  events,  an  express 
interest  must  appear  to  pass  lands,  which  are  the  subject 
of  the  power;  and,  applying  those  principles  to  the  present 
case,  as  the  testatrix  had  other  lands,  on  which  the  devise 
could  operate^  it  could  not  be  referred  to  that  moiety  of  the 
estate  which  was  subject  to  the  power,  in  order  to  render 
it  available.  There  was  not  only  no  reference  to  the  power 
in  terms,  but  no  description  of  the  estate  intended  to  be 
disposed  of.  The  testatrix  had  other  lands  to  which  tl^e 
devise  could  apply,  and  it  could  not  be  extended  to  the 
moiety  over  which  she  had  a  mere  power  of  appointment, 
in  order  to  render  the  devise  available.  The  estates  in 
Surrey  must  be  considered  as  two  distinct  farms,  and  of  a 
diiSerent  tenure^  as  though  situate  in  two  counties,  or  at  a 
distance  from  each  other. 
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For  tiie  defendants,  it  was  contended,  that  Mrs.  Trym- 
"^s  will  was  a  good  execution  of  the  power  of  appointment, 
which  she  had  reserved  to  herself  by  the  deed  of  1750,  with- 
out putting  a  strained  construction  on  either  of  the  words  con- 
tuned  therein,  or  violating  any  rule  of  law.  It  is  clear,  that 
she  intended  to  dispose  of  all  her  freehold  estates,  which 
would  necesiCarily  include  both  moieties  of  the  property 
in  question,  viz.  as  well  that  which  came  to  her  by  descent, 
as  that  which  she  afterwards  acquired  by  purchase,  and 
over  which  she  had  a  power  of  appointment.  Although 
an  instrument  by  which  a  power  is  executed  must  have 
some  reference  to  the  estate  on  which  it  is  intended  to 
operate,  yet  it  is  sufficient  if  the  estate  subjected  to  the 
power  be  referred  to,  in  terms  which  include  it  with  other 
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jggff*^  property  of  the  appointor,  although  it  be  not  particularised* 
And  in  Sianden  v.  Stemden  (a),  where  the  testator,  bj  hki 
win,  after  directing  his  real  estate  to  be  sold,  gave  the 
money  arising  finom  the  sale,  and  the  residue  of  hb  per« 
ional  estate,  in  trust  for  his  wife,  for  life,  and  after  her  d»» 
eease,  as  to  one  moiety,  for  such  person  or  persons  as  Am 
should,  by  any  deed  or  writing,  or  by  will,  with  two  cnr 
more  witnesses,  appoint;  and  the  real  estate  waa  noC 
sold,  and  the  testator's  widow  received  the  rents  and  pit>- 
fits,  and  the  produce  of  the  personal  estate,  for  her  life ;  and 
by  her  will,  after  disposing  of  some  specific  articles,  which 
she  described  to  have  been  her  husband's,  gave  the  v^ 
sidne  thus: — **  all  the  rest,  residue,  and  remainder  of  my 
estate  and  effects,  of  what  nature  or  kind  soever,  and  whch 
ther  real  or  personal,  and  all  my  plate,  china,  linen,  and 
other  utensils,  which  I  shall  be  possessed  of,  interested  ih^ 
or  entitled  to,  at  the  time  of  my  decease,  subject  to,  and 
after  payment  of,  all  my  just  debts,  funeral  expences,  and 
charges  of  proving  my  will,  and  specific  legacies,  I  give 
lo  S.  H.  for  his  own  use  and  benefit;  and  I  do  appoittt 
him  my  executor,'*  it  was  held  that  the  power  was  eze* 
cuted  by  the  residuary  clause.  That  case  goes  the  fiitt 
length  of  this,  and  there  was  no  reference  to  the  subject 
matter  of  the  power,  or  to  the  locality  or  nature  of  the 
estate.  And  Lord  Loughborough  there  said  (6), ''  take  it 
according  to  the  strict  technical  rule  in  Sir  Eldward  Clere^s 
case,  that  a  general  disposition  will  not  dispose  of  what 
the  party  has  only  a  power  to  dispose  of,  unless  it  be  neces- 
sary to  satisfy  the  words  of  the  disposition.  The  testatrix 
had  no*  other  real  estate.  I  am  bound  to  satisfy  all  these 
words  upon  the  technical  rule.  I  can  satisfy  them  no  otiher 
way.  I  cannot  avoid  supposing,  what  every  one  must  be 
convinced  she  meant,  that  she  made  no  difference  between 
what  she  had  from  her  husband,  and  her  other  property;** 
and  this  decree  was  affirmed  on  an  appeal  to  the  House 
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of  I«ords  (a).    Here,  the  intentkni  of  the  testatrix  ad- 
mits of  no  doubti  as  she  devised  all  her  estates  in  Ld^ 
dam  and  Surrey,  or  elsewhere,  and  she  had  no  estates  but 
in  those  two  places.     The  case  of  Andrewi  v.  Emmot, 
tamed  on  the  mere,  question  of  personal  property,  vtM: 
mdney  in  the  funds ;  and  in  Janes  v.  Curry,  the  Master  of 
the  Rolls  drew  the  true  distinction  between  real  and  per- 
wmal  property,  saying,  that  whatever  was  the  inadequacy  of 
«  testator's  property  to  satisfy  the  terms  of  the  will,  and 
whatevtf  might  be  the  conviction  of  the  Court  of  his  intention 
to  execute  the  power^  the  state  of  his  personalty  at  the 
time  of  the  will,  or  of  the  death,  cannot  be  examined  for 
thepurpose  of  collecting  evidence  of  his  intention ;  but  that, 
with  regard  to  real  estate,  the  Court  may  examine  whe« 
tber  the  circumstances  of  |he  testator's  property  be  such 
as  to  give  e£^t  to  the  will.  In  Dillon  v.  Dillon  (6),  where, 
by  the  terms  of  a  marriage  settlement,  A.  had  power  to 
appoint  an  estate  among  his  children,  and  his  will  referring 
to  the  estate  but  not  to  the  power,  was  declared  to  be  a 
good  execution  of  it;  and  Lord  Manners  there  said  (c), 
that  "  as  the  will  had  a  direct  reference  to  the  subject  of 
the  power,  he  apprehended  it  was  sufficient  to  make  it 
good  ms  an  appointment,  though  it  might  be  bad  as  a  de* 
▼ise.**  In  Ex  parte  Caswall{d),  it  was  held,  that  a  person 
might  execute  a  power,  if  he  do  such  an  act  as  shews  that  he 
takes  notice  of  the  thing  which  he  had  a  power  to  dispose 
of;  and  there,  there  was  no  reference  whatever  to  the  power. 
In  Morgan  dem*  Surman  v.  Surman  (e)j  where  a  persout 
having  only  an  estate  for  life,  with  a  power  to  appoint  in 
fee,  devised  the  property  as  her  own,  it  was  held  to  be  a 
good  execution  of  the  power;  and  Sir  James  Mansfield 
8aid(/),  '*  the  testatrix  taking,  as  she  did,  only  a  life 
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interest  in  the  real  estate,  had  certainly  only  a  power  over 
the  reversion,  and  not  an  interest  in  it;  and ,  therefore, 
although  she  used  terms  of  devise,  it  was  plain  that  she 
meant  to  execute  the  power."    So  here,  although  the  tes- 
tatrix acquired  a  moiety  of  the  estate  by  purchase,  still 
she  intended  to  give  the  whole  of  it  to  her  nephew;  she 
had  no  other  estate  distinct  from  it,  and  the  words  of  the 
will  cannot  be  satisfied  by  confining  them  to  the  after- 
acquired  property.     The  word  estates,  in  the  will,  must  be 
taken  in  its  popular  sense,  as  descriptive  of  the  property 
devised,  and  not  of  the  interest  the  testatrix  had  in  such 
estates,  and  more  particularly  so  as  she  had  no  other  free- 
holds^ than  those  mentioned  in  the  declaration.  In  Maddi* 
son  V.  Andrew  (a),  where  the  grantor,  in  a  voluntary  setde- 
ment,  limited  a  term  to  trustees,  with  power  to  charge 
1000/. ;  and  by  his  will,  without  any  reference  to  the  ]Kiwer, 
charged  bSH  his  real  and  personal  estates  with  the  pay- 
ment of  his  debts  and  legacies ;  Lord  Hardwicke  held, 
that  the  power  was  executed,  as  it  was  to  be  construed 
Uberally,  and  that,  as  to  the  execution  of  it,  the  donor  had 
used  the  word  charge ,  which  was  the  word  in  the  power; 
and  that  it  was  only  a  shadow  of  a  difference,  that  he  had 
charged  all  his  estate ;  whereas,  that  was  before  settled  to 
uses,  for  that  these  powers  to  the  owner  were  to  be  con- 
sidered as  part  of  the  property.*'    So  here,  the  testatrix  has 
charged  her  estates,  after  the  death  of  her  nephew,  and 
annexed  a  condition  that  he, should  keep  them  in  repair 
during  his  life-time,  and  which  he  could  not  perform  unless 
he  were  in  possession  of  the  whole ;  and  when  it  is  consi- 
dered that  both  moieties  were  originally  united,  and  formed 
but  one  estate,  and  were  held  under  the  same  title,  there 
can  be  no  doubt  of  the  intention  of  the  testatrix  to  pass 
the  entirety  of  the  estate;  and  this  intent  is  sufiiciently 
manifested  on  the  face  of  her  will:  and  in  Probert  v..  JIfor- 
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gam{a)f  it  was  held,  that  if  a  person,  in  the  execution  of  a 
powcTf  sufficiently  describe  the  estate  he  had  a  power  to 
charge,  the  estate  is  bound,  although  there  be  no  I'eference 
to  the  deed  out  of  which  the  power  arises. 

In  reply,  it  was  insisted,  that  although  general  words  in 
the  residuary  ckusc  of  a  will,  may  operate  as  a  good  execu- 
tion of  an  appointment,  if  the  will  cannot  take  effect  without 
it,  yet  that,  in  this  case,  there  was  no  evidence  of  an  intent  to^ 
pass  the  moiety  of  the  estate,  which  was  the  subject  of  the 
power,  nor  could  any  inference  of  such  an  intent  be  drawn, 
there  being  no  reference  to  the  power,  nor  description  of 
,the  estates  devised.   In  DiUon  v.  Dillon^  the  testator  enu- 
merated the  leases,  and  described  the  locality  of  the  lands 
devised.     Ex  parte  Caswall,  came  before  Lord  Hard- 
wicke  on  a  petition,  and  his  Lordship  stated,  that  he 
would  not  say  what  his  opinion  would  be,  if  it  came  on  up- 
on lull  and  answer :  and  in  Sugden  on  Powers  {b)y  it  is  said, 
that  bis  Lordship  over-ruled  this  case  by  a  later  determin- 
atioiL     In  Morgan  d.  Surman  v.  Surman,  Sir  Jamee 
Mansfield  drew  a  distinction,  and  said  (c),  ''  it  is  true, 
that  where  a  person,  having  an  interest  and  a  power,  does 
not  refer  to  the  power,  it  shall  be  held  that  he  means  only 
to  dispose  of  his  interest,  according  to  Clere's  case : — ^but, 
where  A.  is  seised  of  an  estate,  with  a  power  for  B. 
to  appoint,  there,  B.  having  no  estate,  his  act  shall  neces- 
sarily be  inferred  to  be  done  in  execution  of  the  power.'* 
Here,  however,  the  testatrix  was   the  creatrix  of  the 
power,  as  to  the  lands  in  question,  and  did  not  make  'her 
will  until  after  the  purchase  of  the  other  moiety.     It  does 
not  therefore  follow,  that  both  moieties  must  pass  of  neces- 
sity; as  she  devised  all  her  estates,  and  had  land  to  satisfy 
the  terms  of  the  devise,  without  extending  it  to  that  over 
which  she  had  a  mere  power  of  appointment.     Although 
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it  has  beeirsaid,  that  it  was  the  manifest  intentibn  of  the 
testatrix  to  devise  the  whole^of  her  estates  to  her  nephew, 
for  Iife«  by  annexing  the  condition  that  he  should  keep 
such  estates  in  repair,  stUI  that  part  of  the  argument  is 
founded  in  fallacy,  and  the  condition  does  not,  by  necessary 
implication,  refer  to  lands,  but  to  the  property  devised; 
and  the  only  question  is,  of  what  that  consisted.  The 
testatrix  and  her  sister  were  at  first  tenants  in  common, 
and  took  distinct  and  separate  estates,  each  having  a  power 
of  appointment  over  their  respective  moieties,  and  although 
the  one  afterwards  became  possessed  of  the  whole,  still  she 
might  devise  one  moiety  to  A.  for  life,  on  the  condition 
that  he  would  keep  both  in  repair;  and  although  it  has 
been  further  insisted,  that  the  devisee  could  not  perform 
the  condition,  unless  he  were  in  possession  of  the  whole  of 
the  estate;  yet,  in  Fitxherberfs  NcUura  Brevium(a)t  it 
is  said,  that  where  there  are  three  tenants  in  common, 
or  joint,  or  pro  indiviso  of  a  mill,  or  a  house,  &c.  whidi 
falls  to  decay,  and  one  will  repair,  but  the  other  will  no^ 
he  shall  have  a  writ  de  reparatione  faciendd: — and  al- 
though U  may  be  doubtful  whether  that  can  extend  be- 
yond the  repairs  of  a  house  or  other  building,  yet,  Ae 
party  may  have  his  remedy  by  a  writ  of  partition. 

Cur.  ado.  vuU. 

Lord  Chief  Justice  Best,  on  this  day,  (after  stating  the 
most  material  parts  of  the  special  verdict,  and  particularly 
adverting  to  the  terms  of  the  indenture  of  the  26th  AprUj 
1750,  by  which  one  undivided  moiety  of  the  tenements 
in  question  was  settled  to  the  use  of  Sarah  Scottg  after- 
wards Sarah  Trymmer,  subject  to  the  power  of  appoint* 
ment  therein  expressed,  and  the  other  moiety  to  her  sisteir, 
Elizabeth  Roake,  on  the  like  terms ;  and  reading  the  wiO 
o{  Sarah  Trymmer^  made  after  the  death  of  her  husband, 
John  Trymmer,  and  the  purchase  by  her  of  Henry  Roaie^s 


(a)  8th  Edit  Quarto,  295. 
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■terete'  in  the  other  undhrided  moiety,  after  the  death 
of  Ui wife;  and  stating  that  JohnRoake^  the  deTisee,  after- 
wvdi  oonreyed  all  the  tenements  in  the  declaration  to 
VmeU  in  tail);  obserred,  that  the  Court  had  required 
tine  for  deliberation,  in  order  to  arrive  at  a  satisfactory 
mdosion ;  and  that,  as  the  titles  to  many  estates  depend 
w  Ae  validity  and  due  execution  of  powers,  they  were 
BHt  anxious  not  to  disturb  any  rules  that  had  been  laid 
chum  respecting  them,  but  wished  most  strictly  to  adhere 
to  them,  and  proceeded  to  deliver  the  judgment  of  the 
Conrt,  aa  follows: 

Two  questions  were  originally  presented  to  our  con- 
oderatioii  on  this  special  verdict ;  firttf  what  estate  the 
chBdren  of  John  Roake  took,  and  whether  they  were 
barved  by  the  fine  levied  in  Mickaelmds  Term,  SO  Geo,  3. 
That  question  having  been  decided  in  Doe  d.  Roake  v, 
NamM  (a),  where  the  Court  of  King's  Bench  held,  that 
diej  took  vested  remainders:  and  that  judgment  being 
afterwards  afBrmed  in  the  Hous^  of  Lords  (6),  is  so  far 
eondusive  as  to  that  point,  that  we  did  hot  feel  ourselves 
at  liberty  to  reconsider  it;  and  therefore  would  not 
aHow  it  to  be  argued  at  the  bar.  The  only  remaining 
question  now  to  be  considered  is,  whether,  as  to  a  moiety 
of  the  premises  in  question,  Mrs.  Trymrnet's  will  be  a 
good  and  valid  execution  of  the  power  of  appointment 
which  she  reserved  to  herself  in  the  deed  of  1750?  To 
decide  this,  it  will  be  necessary  to  ascertain,  ^r^,  whether 
there  be  any  evidence  of  an  intention  by  her  to  execute 
that  power  as  required  by  law ;  and  secondly ^  whether  her 
win  eontain  the  necessary  proof  of  such  an  intent,  or  it  can 
be  inferred  from  evidence  to  be  collected  aliunde.  In  order  to 
arrive  at  a  conclusion  on  the  first  point,  it  will  be  necessary 
to  examine  the  several  authorities  and  principal  decisions 
on  the  subject.  Lord  Coke  says  (c),  that  clauses  containing 

{m)  I  Mau.  &  Sclw.  327.       ih) 5  Dow,  202.  224.      »  CJo.  Lit.  237  a. 
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powers  of  revocation  are  favourably  interpreted,  because 
many  men*s  inheritances  depend  on  them,  and  that  ex  paw* 
cis  didis  intendere  plurima  possis;  and  his  Lordship  was 
there  commenting  on  Littleton^  who  says  (a),  "  many  other 
things  there  are  of  estates  upon  condition  in  law,  and  in 
such  cases  it  is  not  needed  to  shew  any  deed  rehearsing 
the  condition,  for  that  the  law  itself  purporteth  the  condi- 
tion." Lord  Coke  probably  thought  a  favourable  con- 
struction to  be  necessary,  from  the  state  of  property  at  the 
time  he  wrote,  without  considering  whether  the  powers 
themselves  should  be  strictly  and  duly  executed;  but 
although  an  express  declaration  of  an  intent  to  execute 
a  power  be  not  necessary,  yet  the  Courts  have  since  re- 
quired full  and  satisfactory  proof  of  an  intent,  by  a  testa/- 
tor,  to  execute  such  an  instrument,  at  the  time  of  making 
his  will.  Nothing  has  tended  more  to  unsettle  and  shake 
the  landmarks  of  real  property  than  favourable  interpreta- 
tions in  cases  of  the  execution  of  powers ;  and  it  is  impo6- 
sible  to  say  to  what  extent  they  may  be  carried,  if  well 
known  and  established  rules  be  not  strictly  adhered  to. 
Such  a  doctrine  would,  in  point  of  fact,  tend  to  supersede 
the  law;  for  clauses  or  provisoes  containing  powers  of  re- 
vocation were  unknown  at  common  law  previously  to  the 
statute  of  uses  (6),  when,  as  Lord  Coke  expresses  it  (e), 
**  they  crept  into  voluntary  conveyances;**  and  powers 
were  a  species  of  transmutation  of  property  wholly  un- 
known prior  to  that  statute.  In  the  case  of  The  Earl  of 
Darlington  v.  PuUney  (d),  Lord  Mansfield  said, ''  powers 
being  a  new  thing,  and  the  Courts  of  law  having  no 
equitable  precedents  in  point  to  guide  them,  compared 
them  at  first  to  conditions,  which  they  are  not  at  all  like, 
and,  consequently,  held,  that  they  should  be  construed 
strictly.  They  looked  upon  them  in  the  light  of  powers, 
vested  in  a  third  person,  over  the  estate  of  another  man. 


(a)  Sect.  384. 

[b)  27  Hen.  8,  c.  10. 


(r)  Co.  Ldtt  237  a. 
(rf)  Cowp.  266. 
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whereu,  in  fact,  Aey  are  only  a  different  species  of  own^r-  .  jy^. 
ship  and  enjojrment  of  property.  But  a  long  series  of 
precedents  has  now  settled^  in  the  Court  of  Chancery^ 
that,  in  the  construction  of  powers,  wherever  the  power  is 
executed  for  a  meritorious  consideration,  vix.  as  a  provi- 
sion for  a  wife  or  child,  or  for  the  benefit  of  creditors  or 
purchasers,  there  the  precise  form  prescribed  for  its  ex^ecu- 
tion  need  not  be  strictly  pursued.'*  His  Lordship  therefore 
appfied  a  favourable  construction  to  those  cases  only  where 
powers  were  executed  tor  meritoriouM  considerations,  as  in 
cases  of  relationship,  where  a  wife  or  child  has  a  strong 
and  natural  daim.  But  in  all  other  cases  it  has  been  de- 
termined that  powers  must  be  so  strictly  executed,  that 
die  statute,  64  Geo.  3,  c.  168,  was  passed,  by  which  it 
was  provided,  that  the  attestation  of  a  witness  or  wit- 
nesses to  a  deed  made  with  the  intent  to  exercise  a 
power,  expressing  the  fact  of  sealing,  or  of  sealing  and 
delhreiy,  without  expressing  the  fact  of  signing,  or  any 
other  form  of  attestation,  should  not  exclude  the  proof  or 
the  presumption  of  signature.  In  Sir  Edward  CUre's 
case  (a),  Ciemeni  Harwood  being  seised  of  three  acres  of 
land^  each  of  equal  value,  held  in  capites  made  a  feoff- 
ment in  fee  of  two  of  them,  to  the  use  of  his  wife,. for 
her  life,  by  way  of  jointure,  and  afterwards  made  a  feoff- 
ment, by  deed,  of  the  third  acre,  to  the  use  of  such  per- 
son and  persons,  and  of  such  estate  and  estates  as  he 
should  limit  and  appoint  by  his  last  will  in  writing;  and  he 
afterwards,  by  such  last  will,  devbed  the  said  third  acre  to 
one  in  fee ;  and  the  question  was,  whether  this  devise  wer0 
good  for  00  the  third  acre,  or  only  for  two  parts  of  it,  or 
whether  it  were  void  for  the  whole ;  and  it  was  resolved, 
(among  other  things),  that  when  HarwQoid  had  conveyed  two 
parts  to  the  use  of  his  wife,  by  act  executed,  he  could  not, 
as  ovmer  of  the  land,  devise  any  part  of  the  residue  by  his 
will ;  so  that  he  had  no  power  to  devise  any  part  of  the 

(a)  6  Rep.  17  b. 
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1825.        thiird  acre,  as  owner  of  the  land;  and^  because  he  kad  mot 
elected  either  to  limit  it  according  to  his  power,  or  to  deriae 
it  as  owner  of  the  land,  (for  having^as  owner  of  the  land^oon- 
veyed  two  parts  to  the  iise  of  his  wife),  he  could  not  make 
any  devise  thereof,  and,  therefore,  that  the  deriae  ought, 
of  necessity,  to  enure  as  a  limitation  of  an  use,  or,  other- 
wise, the  devise  would  be  utterly  void.    The  principle 
established  by  that  decision  was,  that  no  part  of  the  diird 
acre  could  be  devised;  and  the  will  would  have  been  alto- 
gether inoperative,  if  it  had  not  been  held  to  be  an  exe- 
cution of  the  power.     In  Colt  v.  The  Bishop  of  Co^em- 
try,  (which  was  the  great  case  of  the  commendam),  Ijord 
Chief  Justice  Hobarty  in  commenting  on  Clertfs  case,  after 
stating  (a)  that  it  was  there  agreed,  that  if  the  devisor 
had  recited  his  power,  and  had  relied  upon  that,  all  would 
have  passed  by  the  express  declaration  of  the  party  him- 
self, proceeded  to  say,  '^  nay  more,  though  the  party  do 
not  make  an  express  declaration;  yet  if  his  act  do  unport 
a  necessity  to  work  by  his  power,  or  else  to  be  wholly  void, 
the  benignity  of  the  law  will  give  way  to  efiect  the 
of  the  party ;  and,  therefore,  in  Clere*scaee  the  devise 
good  by  force  of  the  authority/-     In  Scrope's  case  (6),  JNi- 
cholas  Scrope  was  seised  in  fee  of  the  manors  of  jfiT.  and  iK, 
and,  by  indenture,  for  the  preferment  of  his  wife  anddaiif;li- 
ter,  covenanted  to  stand  seised  of  those  manors,  to  the  vae 
of  himself,  his  wife,  and  daughter,  for  their  lives,  and  af- 
terwards to  the  daughter  and  the  heirs  of  her  body,  witii 
other  remainders  over,  with  a  proviso,  that  i{  Scrope,  during 
his  life,  and  after  payment  of  certain  debts  mentioned  in 
a  schedule  annexed  to  the  indenture,  should  be  disposed 
either  to  determine,  disannul,  change,  alter,  enlarge,  dinn- 
nisfa,  or  make  void  the  uses  or  estates,  or  any  of  them,  or-any 
part  thereof,  it  should  be  then  lawful  for  him,  by  his  writ- 
ing indented,  under  his  hand  and  seal,  subscribed  in  the 
presence  of  three  witnesses,  to  determine,  disannul,  &c:  and 

(a)  Hobart,  160.  {b)  10  Rep.  143. 
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also»  by  the  same  writing  BO  signed  and  sulisaibed,  to  limit, 
dadaxe,  and  appoint  the  uses  of  the  same  to  his  wife  and 
dnnghter,  or  to  any  other  persons.  The  wife  died  i  and 
Scrape  married  a  second;  and  by  indenture,  subscribed  in 
die  presence  of  three  witnesses,  in  consideration  of  a  join- 
ture to  be  made  to  the  second  wife,  he  covenanted,  with 
two  trustees,  to  stand  seised  of  the  manor  of  iET.,  to  the  use 
ef  himself  and  his  second  wife,  for  their  lives,  and,  afterwards, 
to  the  use  of  his  right  heirs;  and  it  was  resolved,  that  al- 
though there  was  not  any  express  signification  of  his  pur- 
pose, to  determine  and  disannul  the  uses  created  by  the  first 
deed,  yet,  as  by  the  last  indenture  he  covenanted  to  stand 
seised  to  the  use  of  himself  and  his  then  wife,  and  after- 
wnids  to  his  right  heirs,  it  enured  to  two  intents ;  first,  to  de- 
dase  his  purpose  to  determine  and  disannul,  and  that  there- 
by, iptofa^Oj  the  former  uses  ceased;  and,  secondly,  that 
the  eorenant  in  the  same  indenture  enured  to  raise  a  new 
oae  to  fabn  and  his  second  wife,  and  to  his  heirs,  quia^  (says 
liOcd  Cloke\  man  referi  an  qmU  intentiamem  suam  dedaret 
m  werUSf  an  rebus  ipeis,  velfaetis;  and  that  when  he  li- 
mited new  and  other  uses,  he  thereby  signified  his  purpose 
to  determine  and  alter  the  uses  before.  In  diat  case,  the 
aeoond  deed  would  have  been  wholly  inoperative,  if  it  had 
not,  by  implication,  revoked  the  uses  in  the  first;  but  the 
mle  there  laid  down  by  Lord  Coke  contains  larger  terma 
than  that  to  be  deduced  firom  Ckre's  case,  namely,  that 
if  an  Intent  to  execute  a  power  be  unequivocally  mam- 
ficsted  by  any  act  of  the  party,  it  shall  be  sufficient,  with- 
out requiring  any  specific  overt  acts  of  such  intent.  In 
Jenkme  v.  Ejtymu  (a),  wliere  a  father,  tenant  for  life,  and 
bis  son,  tenant  in  taH,  on  the  marriage  of  the  son  with  hia 
fisst  wife,  levied  a  fine  and  suffered  a  recovery  to  tlie 
uae  of  the  father,  for  life,  remainder  to  the  son  and  the 
bcirs  ef  his  body  on  Us  wife  begotten,  remainder  to  the 
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heirs  of  the  body  of  the  son,  remainder  over,  with  power 
for  the  father,  by  deed  in  writing,  to  charge  all  and  singular 
the  premises  with  the  payment  of  2000/. ;  after  which  the  fa- 
ther and  son,  without  recital  of  the  power,  by  deeds  of  lease 
and  release,  conveyed  part  to  D.  J.  and  his  heirs,  by  way 
of  mortgage,  for  securing  2000/.  and  interest;  the  Court 
agreed  that,  notwithstanding  that  the  power  was  not  re- 
cited, it  might  be  a  good  execution  of  it,  as  in  Clere*9 
case.  The  authority  and  principle  of  the  latter  case  was 
thereby  recognized  and  adopted,  as  the  lease  and  release 
would  have  been  inoperative,  if  they  had  not  been  decided 
to  be  an  execution  of  the  power  in  the  settlement.  In 
King  V.  MeUing  (a),  where  a  devisee  under  a  will,  with  a 
power  to  jointure,  suffered  a  recovery  to  the  use  of  him* 
self  in  fee,  and  afterwards  covenanted  to  stand  seised  to 
the  use  of  his  wife,  for  her  jointure,  it  was  held,  that  as  the 
devisee  had  got  a  new  fee,  though  it  were  defeasible  by  him 
in  remainder,  yet  the  covenant  to  stand  seised  should  enure 
thereupon  ;  and  the  use  should  arise  out  of  the  £ee; 
and  that  he  was  seised  in  fee :  the  jointure  in  that  case 
was  made  without  any  reference  to  his  power ;  and  Bfr. 
Justice  Rainsford  and  Mr.  Justice  Twisden  referred  to 
Clere's  case.  In  Guy  v.  Dormer  (6),  the  settlor  con- 
veyed his  estates  to  trustees,  to  certain  uses,  with  a  provi- 
so, that,  if  he  should  at  any  time  thereafter,  by  any  writing, 
in  express  words,  signify  and  declare  his  intention  to  revoke 
or  make  void  that  deed,  the  uses  should  cease;  and  he  af- 
terwards made  his  will,  by  which  he  devised  the  lands  to  a 
different  person  from  him  to  whom  they  were  limited  by  the 
deed;  and  it  was  contended,  that  the  will  was  no  revoca- 
tion bf  the  uses,  because  the  words  by  express  words  ex- 
cluded all  implicit  revocations ;  yet  the  Court  detemiined 
that  the  will,  although  not  referring  to  the  power,  or  ex- 
pressly declaring  an  intention  to  revoke,  operated  as  a  re- 
vocation.    That  was  decided  on  the  principle  laid  down 


(a)  1  Vent.  22b. 
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in  Serope*s  caaei  fur.  the  intent  to  revokei  and  that,  where 
new  uses  were  limitedi  the  party  signified  his  purpose  to 
revoke  the  former  ones.  In  Mculdison  t.  Andrew  (a),  Ro* 
beri  Andrew  made  a  voluntary  settlement  of  real  estate  on 
his  brother  •/oAft,  remainder  over  to  his  sisters;  but  he 
created  a  term  of  1000  years>  vested  in  trustees,  reserving 
to  himself  a  power,  if  he  should  die  unmarried  and  without 
issue,  to  charge,  limit,  or  appoint  the  estate  with  any  sums 
not  exceeding  1000/.  "By  his  will,  he  charged  all  his  estates, 
real  and  personal,  with  the  payment  of  aU  his  debts,  and 
certain  l^picies,  and  then  gave  a  legacy  of  SOO/.  to  the  chil- 
dren of  his  sister  Sarah;  and  it  was  insisted  (among  other 
things)  (i)  that  the  1000/.,  which  the  testator  had  power  to 
charge  on  the  real  estate,  should  be  assets,  or  a  charge,  by 
the  will,  for  payment  of  the  legacy ;  and  Lord  Hardwieke 
was  of  opinion  that  it  should ;  for,  being  a  power  reserved 
by  the  absolute  owner  of  the  estate,  making  a  voluntary  set- 
tlement on  his  brother,  it  should  be  construed  liberally, 
being  a  reservation  of  part  of  the  ownership.  Then,  as 
to  the  execution  of  the  power,  he  had  used  the  word 
ckarget  which  is  the  word  in  the  power ;  nor  was  there 
any  occasion  for  his  referring  to  the  power,  if  he  did  it  in 
substance,  as  in  Sir  Edward  Clere'e  case.  The  case  of 
Maddison  v.  Andrew  is  not  reported  by  AiiynSfWho  was  a 
move  accurate  and  discreet  reporter  than  Vexey.  But  his 
Lordship  founded  his  decision  on  the  ground  that  the 
power  was  in  terms  referred  to  in  the  will,  by  the  testator's 
using,,  the  word  charged,  which  was  the  word  used  in  the 
power;  and  by  his  referring  to  Clere^s  case,  it  must  be  infer- 
red, although  it  be  not  stated  in  the  case,  that  the  settlor 
had  settled  all  his  real  property  on  his  brother  by  the  deed ; 
and  then  the  will  would  have  been  inoperative  as  to  real  pro* 
perty ,  if  it  had  not  been  held  to  be  a  good  execution  of  the 
power;  for  all  that  was  decided  in  Clere's  case  is,  that  the 
will  must  be  taken  to  be  an  execution  of  the  power, 
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l9Uh ,  bactuse  U  would  otherwise  have  had  po  eflSact^  So  httre« 
AS  the  will  speaks  of  real  property,  if  the  testatrix  had  no 
other  real  estate  but  that  which  was  settled,  it  must  have 
reference  to  that  property.  But  in  Ex  parte  CaswaU^u)^ 
Sir  George  Canoall,  being  seised  of  a  copyhold  estate,  sur- 
rendered  it  to  trustees,  res^^ing  to  himself  a  power  of  ap- 
pcnutment,  by  deed  or  will,  and  afterwards,  by  will,  gave 
all  the  rest,  residue,  and  remainder  of  his  effiscts,  real 
and  p^sonal,  of  what  nature,  kind,  or  quality  soever,  to 
his  son,  George  Caswall,  Lord  Hardwicke  said, ''  thoof^ 
a  man  may  execute  a  ppwer,  without  reciting,  or  taking  tlia 
least  notice  of  the  power,  yet  it  is  necessary  he  should  asim- 
tion  the  estate  which  he  disposes  of,  and  he  must  do  aucb 
an  act  as  shews  he  takes  notice  of  the  thing  which  he  had  9 
power  to  dispose  of*  Sir  George  Caswali  had  other  landa 
on  which  the  devise  to  his  son  might  be  satisfied.**  ThiiB»  it 
appears  that  the  same  Judge  who  decided  the  ease  of 
MaddUon  v.  Andrew^  held,  that  the  estate,  which  die  par* 
ty  executing  the  power  disposed  of,  must  be  mentioned  m 
the  will.  So  in  Probert  v.  Morgan  (Jb),  his  Lordship  aaidf 
^^  if  a  man  have  apower  to  charge  an  estate,  it  is  not  neeos 
sary,  in  the  execution  of  it,  that  he  should  refer  to  die  deed 
out  of  which  the  power  arises  $  for  in  a  Court  of  Equitgr^ 
it  is  enough  that  his  intent  appears;  and  if  in  the  exeen- 
tion  he  sufficiently  describe  the  estates  he  had  a  power 
to  charge,  the  estate  is  certainly  bound,  especially  where 
the  person  charging  is  a  purchaser  of  the  power."  b 
Andrews  y.  Emmoi  (e),  John  Andrews  conreyed  SOOQL 
stock,  to  trustees,  by  a  deed  of  settlement  made  on  his  mar* 
riage,  reserving  to  himself,  in  case  there  should  be  no  ehiM^ 
a  power,  by  deed  or  will,  to  transfer  die  stock  to  such  per- 
sons  as  he  should  appoint ;  and,  there  being  no  diiid,  he,  hj 
his  will,  gave  '^  all  the  rtSst  and  residue  of  his  moi^ea  and 
securities  fear  money,  goods,  ehattels,  and  personal  esCetea, 
whatsoever  and  wheresover,  and  of  what  nature,  kind,  or 

(a)  1  Atk.  659.         (*)  1  Atk.  441.         (c)  2Hi»wii'f  Chsn.  Ca8.297. 
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qttdtejr  tfoefer,  to  JMm  Emmoi,'*  (the  deifendmt  in  the  J[!^ 
MDt);  and  the  questfon  waSywhetber  the  will  were  an  execo- 
tioa  of  the  power;  and  Jjord  KemyoUf  (the  then.  Master  of 
the  RolbX  refienred  to  Parker  t.  AifP/^Ca),  where  he  taid 
he  finmd  this  mle  hud  down^  tiz.  that  **  where  <me  has  an 
anthoiity,  acnd  does  an  act  which  can  be  good  no  other 
wij  b«t  by  Tirtiie  of  that  authority,  it  shall  be  understood 
IK>  haTe  been  done  by  virtue  of  his  authority ;  but  where 
one  has  an  interest  and  authority  together,  and  does  an  act 
generally,  it  shaH  be  construed  in  relation  to  his  interest, 
and  not  to  his  amthority."  This  is  the  rale  hud  down  in 
€lBv«^#ease.  «'Then,'*askedLordi^e9i9m,''doe8tiiisdeTi8e 
of  the  lesidne  necessarily  refer  to  the  power  oTerthe  SOOOL  t 
Where  a  person  has  other  property  to  answer  the  disposi* 
tian,  this  cannot  be  included ;"  and  he  declared  the  wiH  not 
to  be  an  execution  of  the  power.  An  appeal  from  this 
was  nuMie  to  Lord  Tkm'hnot  who  confirmed  it,  and 
(A),  ''  if  a  man  dispose  of  that  over  which  he  has  a 
powiery  tn  meh  mmmmer  that  it  is  impassible  to  impute  to 
Hm  emsf  other  4mtentiom  but  that  of  exeetiting  the  power 
Ae  act  done  shall  be  an  execution  of  the  power.  But 
the  doctrine  is  not  carried  by  any  case  further  dian 
thsa,  and  it  would  be  crud  to  do  it,  as  it  would  be 
tkrowing  the  property  of  testators  into  utter  confusion.^ 
The  only  distinction,  between  a  power  as  to  real  and  per- 
sonal property,  is,  that,  in  the  one,  the  Courts  will  aHow 
inquiry  to  be  made,  whether  the  testator  had  other  property 
to  eatiBfy  the  terms  of  the  will;  but  that  in  the  other  they 
w31  not,  as  tibe  mil  speaks  for  itself.  This  shews,  that 
tile  evidence  of  an  intent  to  execute  a  power  must  be  most 
express  and  complete.-  In  Standen  v.  Standen  (c),  Lord 
Jjot^hborough  said,  ''By  her  will,  the  testatrix  giveiTall 
her  estate  and  effects.  Jt  is  hard  to  say,  that,  using  that  ex- 
pression, she  mettit  to  distinguish,  and  not  to  include  this, 

(a)  12  Mod.  469.       (^  2  Brown's  Chan.  Cas.  303.       (c)  2  Ves.  5SM. 
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which  is  as.  absolutely  her's  as  any  other  part  of  her  proper- 
ty.** Although  that  decision  be  supported  by  no  previous 
authority,  jt  is  founded  on  sound  principles,  as,  his  Lord- 
ship justly  observed,  the  testatrix  had  no  other  real  estaie. 
In  Langham  v.  Nenny  (a),  where  the  testator  by  will  de- 
clared his  purpose  to  dispose  of  his  estate  and  effiscts^ 
which  he  had  or  was  interested  in,  but  without  noticing, 
or  affecting  to  make  any  disposition  of,  stock  in  the  fiinds^ 
over  which  he  had  a  power,  it  was  held,  that  the  power  was 
not  executed  by  thegerferal  words  of  the  willj  and  Lord^^ 
vanley  there  expressed  his  perfect  approbation  otStandemr* 
Standen,  and  said(6),  *'  that  he  was  much  inclined  to  construe 
the  execution  of  powers,  particularly  where  they  are  un- 
confined,  as  liberally  as  might  be,  and  that  he  rather  wished 
the  Court  had  taken  another  line,  and  had  held  that  any 
general  words  would  be  sufficient  to  execute  such  powers ; 
but  that  he  was  not  at  liberty  to  say  so,  as  he  was  bound 
by  previous  authorities.**  In  Nannock  v.  Horton  (e),  the 
testator,  having  power  to  dispose  of  4000/.  SL  per  cenL 
Consolidated  Bank  Annuities,  by  his  will,  gave  to  EUjsabM 
Laws,  2000/.  3  per  cent.  Consolidated  Bank  Stock;  it  was 
held,  that  the  power  was  not  executed  by  the  wiU,.  aa  it 
had  no  reference  to  the  subject  of  it,  and  the  Court,  would 
not  inquire  into  the  circumstances  of  the  property:  and 
Lord  Eldon  there  said  (cf),  *^  there  is  not  in  this  will  any  re- 
ference whatsoever  to  the  power,  nothing  having  a  njecea- 
sary  reference  to  it,  or  that  can  be  stated  as  having  any 
reference,  except  the  words  3 per  cent.  Consolidated  Bank 
Stock,**  and  his  Lordship  concluded  by  saying, ,"  then 
is  nothing  in  the  will  that  refers  to  the  power;  nothing  ne- 
cessarily descriptive  of  the  property  over  which  it  existed; 
and,  therefore,  whatever  migl^t  have  been  the  intention,  I 
am  bound  by  the  authorities  to  say,  this  testator  did  not 
mean  to  affect  any  property  but  what  was  his  own."     Thia 


(a)  S  Ves.  467. 
(h)  Id.  470. 


(c)  7  Ves.  391. 
(d)  Id.  399. 
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is  ah  anihority'to  shew'i  that  no  proof  of  intention,  short  of 
Aat  which  amounts  to  demonstration,  will  be  sufficient.    In 
BemieH  y,  Aburrow,  where  the  settlor  reserved  to  himself 
apowar  of  appointment  to  3000/,  Consolidated  Bank  An- 
noities,  Sir  William  Grant  said  (a),  *'  it  is  always  a  ques- 
tkm  of  intention,  whether  the  party  meant  to  execute  the 
pewer  or  not.    Formerly,  it  was  sometimes  required,  that 
tliere  should  be  an  express  reference  to  the  power ;  but 
that  ia  not  necessary  now.    The  intention  may  be  collected 
from  other  circumstances,  as,  that  the  will  includes  some- 
tiling  the  party  had  not  otherwise  than  under  the  power  of 
appointment ;  that  a  part  of  the  will  would  be  wholly  ino- 
peratife,  unless  applied  to  the  power.**    Although  he  said 
it  was  a  question  of  intention,  yet  he  required  the  same  de- 
■Kmatrative  evidence  of  it  as  was  rendered  necessary  by 
pie?ioas  decisions.   In  Bradly  v.  Westcotl  (6),  Sir  T^iUiam 
Grant  said,  "  I  agree  that  the  decision  in  Stahden  v.  Stan^ 
ien  18  right,  and  admit  it  as  a  binding  authority.     I  dis- 
MQt  only   from  the   argument   upon    which   the    Lord 
QianceOor  proceeds.    If  a  testatrix  be  applying  her  will  to 
tile  subject  of  her  power,  and  I  find  that  she  is  speaking 
of  Ae  subject  of  her  power,  an  express  reference  to  the 
power  is  not  necessary.*'    In  Jones  v.-  Tucker ^  Sir  WiU 
fioM  Grant  drew  a  distinction  between  real  and  personal 
property,  on  the  ground,  that,  in  a  devise  of  land,  the 
question  is,  whether  there  were  any  thing  for  the  will  to 
operate  on,  at  the  time  when  it  was  made,  whereas  a  will 
of  personalty  speaks  at  the  death ;  and  he  said  (c),  '^  if  a  per- 
son, having  no  property  at  all,  and  only  a  power  over  a  cer- 
tain Slum  of  money,  give  that  single  sum,  little  doubt  can 
arise  as  to  the  intenticm.     But  the  question  is,  how  we  can 
get  at  the  fact,  and,  whether  there  can  be  an  inquiry  for 
die  purpose  of  ascertaining  it.**     In  Jones  v.  Curry ^  Sir 
Thomas  Plumer,  said  (d),  '^  the  diatinction,  notwithstanding 
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(c)  8  Ves.  616. 
(^)  13  Vea.  453. 


(c)  2  Meriv.  636. 

(d)  1  Swanst.  73. 
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j^^  sKMe itepre^Moofl  of  Lord  Rosdgn in Stmie^r.  Stamdm, 
being  now  establiriied  between  property  and  power/w<ffdi 
eonldning  no  direct  reference  to  any  partieular  fund,  ni^ 
tUng  in  description  to  enable  the  Court  to  ooliect;  an  fen^ 
tention  tor  exereise  the  power,  are  not  sufficient  to  ddilgc 
nat&t  ^b  due  ocrta]nty»  property  not  the  testatrix's  ownj 
bttt  of  which  she  was  empowered  to  dispose.** 

On  a  fiill  consideration  of  aQ  these  cases,  we  aiti'flf 
opinion^  that  a  will  need  not  contain  expreis  etldetfcif 
of  an  intent  to  execute  a  power.  But  general  words,  tt  ii 
dcTise,  howierer  comprdiensnvis,  will  not  make  it  opMuH 
as  an  execution  of  such  an  instrument.  The  Intent  ttf  tflDtf' 
cute  must  be  so  clearly  demonstrated  or  manifested  by  Ad 
wiD,  that  it  is  impojmble  for  the  Court  to  impttte  ttny  dttiH 
intention  to  a  testator  than  that  of  executing  it,  acc6id{il|| 
to  what  was  said  by  Lord  ThmrUm  in  Andrews  v.  EmmUi 
which  was  founded  on  the  authority  of  Scrope^M  oai^ 
Here,  howerer,  we  are  of  opinion,  that  it  is  impossible^  U 
impute  to  Mrs.  Trymmer  any  other  intention  Aati  flUI 
of  executing  the  power  she  had  reserved  to  herself,  as  td 
the  moiety  of  tiie  estate  in  ^question,  which  descend^ 
to  her  on  the  deadi  of  her  &ther ;  and  that  intent  is  dc^ 
monstrated  by  every  part  of  the  will,  and  particuhilf  b) 
reference  to  the  estate  over  which  she  bad  the  pb#tf  j 
and  if  so,  the  rule  as  to  the  evidence  of  intent  has  in  strid' 
nesa  been  complied  with.  She  was  seised  of  one  undivided 
moiety,  by  purchase,  and  having  a  power  of  appointment 
previously  created  by  herself,  over  the  other,  she  gave  oC 
her  freehold  eeUites,  in  London  and  the  county  of  Smrey, 
to  her  nephew,  John  Roake.  This  is  not  a  descriptioli  ei 
her  interest  in  these  estates,  but  of  the  estates  themsdves 
and  shews  her  intent  to  pass  all  die  real  property  of  whid 
she  might  be  seised,  or  which  she  had  any  right  to  dispoii 
of,  at  the  time  of  her  death.  Besides,  she  devised  die  es 
tates,  on  condition^  that,  out  of  the  rents  thereof ^  (that  is 
out  of  the  rents  of  the  entire  property,)  the  devisee,  Jok 
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Axftifj  dKmld^  from  tune  to  time,  keep  such  esiaies  in 
proper  and  tenantable  repair.  He  could  not  keep  an  un- 
diijded  moiety  in  repair,  he  must  repair  all  or  none;  and 
he  (xmid  not  perform  the  condition,  unless  he  were  in  pos- 
mAm  of  the  entirety,  to  which  the  derise  clearly  referred, 
lad  which  consequently  passed  by  it,  as  the  repairs  could 
not  be  effected  from  the. rent  of  a  moiety,  but  from  that  of 
Ml  the  estates  devised.  It  appears  to  us,  that  the  testatrix 
deuiy  demonstrated  an  intent  to  dispose  of  the  whole  of 
her  property,  and  it  was  found  as  a  fact,  that  she  had  no 
other  tenements  in  Surrey^  than  those  mentioned  in  the 
dednation.  The  condition  as  to  the  repairs  could  not  be 
perfnmed  after  the  death  of  the  first  taker,  if  the  second 
did  not  take  the  whole ;  and  as  the  testatrix  expressly  di- 
netedihat  all  the  estates  devised  should  be  kept  in  repair, 
it  smst  ot  necessity  be  inferred  that  she  wished  to  keep 
theeitates  united,  and  that  the  same  person  should  take 
the  nhole  of  her  real  property,  as  far  as  she  had  power  to 
diqKMe  of  it;  and  as  both  moieties  of  the  estate  in  Surrey, 
were  originally  united  and  comprised  under  one  title,  she 
Tttnot  only  anxious  for  its  being  kept  in  repair,  but  the 
Stations  in  her  will  are  so  framed,  as  to  continue  the  pro- 
perljr  m  her  own  family,  as  long  as  possible.  On  these 
pounds  we  are  of  opinion  that  there  must  be 

Judgment  for  the  defendants^ 


Hedges  r.  Chapman  and  Covsbns. 


Mtrndrnt, 
FA.  7  th. 


A  olS  was  an  action  of  trespass,  for  an  assault  and  false  wbere  to  an 
nnprisomnent.    The  first  count  of  the  declaration  stated,  ^^^n^J  SUi" 

impritonment^ 
2^  d,  and  if.,  they  pleaded  Jointip,  that  the  hone  of  J,  hating  been  taken  out  of  hii  dose, 
2^1iii  eooaent,  andfound  in  the  pUdntiff't  stable,  and  that  J.,  having  strong groands  to  believe, 
^  k*Uc«iBg,  Aat  the  hone  had  been  stolen  by  the  plaintiff,  gave  charge  of  hhn  to  A,  a  oontta- 
j>  b  order  to  his  being  taken  before  a  magistrate,  and  that  the  plaintiff  resisting  and  assaulting 
t^  ^'*  ^^  defended  themselves,  and  Cook  him  to  a  police  office ! — Held,  ill  on  demurrer, 
*'|^  iig  a»  gwwnid  of  jmfliesntow  toA,;md  that,  being  had  ailo  hhn,  it  was  bad  as  to  both  J. 
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^J8S5^  that  the  defendants  assaulted  the  plaintiff,  struck  him  with 
Hedges  a  crow  bar,  and  forced  him  to  go  as  a  prisoner,  along  di- 
CoiPMAN.  ^c^s  public  streets,  to  a  watch-house,  and  from  thence  to 
a  police-office,  and  to  be  there  examined,  as  a  prisoner, 
before  a  Justice  of  the  Peace,  on  a  certain  false  and  un- 
founded charge  of  felony,  which  charge  was  dismissed  by 
the  Justice.  ,  There  were  other  counts  for  falsely  im- 
prisoning the  plaintiff,  assaulting  him,  and  for  taking 
his  horse,  and  converting  the  same  to  the  use  of  the  de- 
fendants. 

The  defendants  pleaded  jotW/y,  first,  the  general  issue, 
secondly,  as  to  the  trespasses  in  the  first  count  of  the  deda^ 
ration,  that,  before  the  said  time  when,  &c.  a  certain  horse, 
of  the  defendant  Chapman,  had  been,  without  his  know- 
ledge, leave,  or  consent,  driven,  taken,  and  led  away,  from 
and  out  of  a  certain  close  of  Chapman's,  situate,  &c.  and 
had  been  forced  and  driven  over  a  certain  high  fence,  suc- 
^    rounding  the  said  close;  and  that  the  defendant  Chapman^ 
for  these  reasons,  believing  the  horse  to  have  been  feloni- 
ously stolen,  taken,  and  led  away;  and  finding  him  in  the 
possession  of  the  plaintiff,  in  a  certain  stable  of  the  plain- 
tiff, situate,  &c.  and  for  these  reasons  having  strong. and 
vehement  grounds  to  suspect  and  believe,  and  suspecting 
and  believing,  that  the  said  horse  had  been  feloniously 
stolen,  taken,  and  carried  away  by  the  plaintiff,  he  the  de- 
fendant Chapman,  just  before  the  said  time  when,  &c,  to 
wit,  on,  &c.,  requested  the  defendant  Cousens,  who  was  a 
constable,  and  peace-officer,  to  re-take  the  horse  of  him, 
Chapman,  and  then  and  there  gave  charge  of  the  plaintiff, 
to  the  defendant  Cousens,  for  having  feloniously  stolen, 
taken,  and  carried  away  the  said  horse,  and  requested 
Cousens  to  take  the  plaintiff  into  custody,  and  to  convey 
him  and  the  horse  before  some  or  one  of  his  Miyesty'^ 
Justices  of  the  Peace,  in  order  that  the  plaintiff  might 
examined  by  and  before  such  Justice  or  Justices,  touchjii^^ 
the  said  offence,  and  be  further  dealt  with  according 
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law;  that  thereupon  the  defeodAnt  CousenSf  as  such  con-       v^^2> 
stable  and  peace-officer,  and  the  defendant  Chapman^  m 
Ida  aid  and  assistance^  and  by  his  command,  just  before 
the  taid  time  when,  &c.,  to  wit,  on,  &c  ,  attempted  to  re- 
take the  said  horse,  and  gently  laid  their  hands  on  the 
plaintiff,  in  order  to  take  him  into  custody  on  the  said 
charge,  and  for  the  purpose  aforesaid,  whereupon  the 
plaintiff,  and  divers  servants  of  hia,  with  force  and  arms, 
violently  resisted  the  said  attempt  of  the  said  defendant 
Comsems,  as  such  constable,  and  of  the  said  defendant 
Ckapmamy  so  acting  in  his  aid  and  assistance,  and  by  his 
command,  to  re-take  the  said  horse,  and  take  the  plaintiff 
into  custody,  as  aforesaid ;  and  the  plaintiff  and  his  saidser- 
▼aata,  then  and  there,  with  force  and  arms,  &c«  assaulted  the 
defendants,  and  would  have  beat,  wounded,  and  ill-treated 
them,  if  they  had  not  immediately  defended  themselves 
against  the  said  assaults  of  the  plaintiff  and  his  servants; 
whereupon  they  did  respectively  defend  themselves  against 
the  said  assaults,  and  overcame  the  resistance  of  the  plain- 
tiff and  his  servants,  and  re-took  the  horse,  and  seised 
and  laid  hold  of,  and  took  the  plaintiff  into  custody,  on 
and  for  the  said  charge,  for  the  said  felony,  and  brought 
and  conducted  him  as  a  prisoner,  and  in  custody,  in  and 
■long  the  said  public  streets,  to  the  said  watch-house,  and 
6om  thence  to  the  said  police  office,  in  the  first  count  of 
the  said  declaration  mentioned,  the  same  being  at  a  con- 
liderable  distance  from  the  place  where  the  plaintiff  was 
td[en  into  custody  as  aforesaid,  to  be  there,  to  wit,  at  the 
Hid  police  office,  examined;  and  that  he  was  then  and 
diere  examined  by  and  before  a  Justice  of  the  Peace,  upon 
sad  touching  the  said  charge;  and. that  the  plaintiff  was, 
on  those  occarions,  necessarily  and  unavoidably  imprison- 
ad  and  detained  in  prison,  as  in  the  first  coimt  mentioned, 
^  was  lawful  for  the  cause  aforesaid;  and  that  if  any  hurt 
<>r  damage  was  done  or  occasioned  to  the  person  of  the 
plaintiff,  as  in  the  first  count  mentioned,  the  same  was 
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-2^f^-  ^^'^  '^^  occasioned  by  the  resistanee  of  the  plamtifFto 
Hedges  the  defendant  CousenSf  as  such  constable,  and  the  defiead- 
chafmav.  ant  Chapmamf  so  acting  in  his  aid  and  assistance,  and  bj 
his  command,  and  by  their  kwful  endeavours  to  overcome 
the  same,  and  in  the  necessary  defence  of  themsdvet 
against  the  same,  which  were  the  same  supposed  astMiHlts 
and  trespasses,  in  the  introduction  to  that  plea  menlioned, 
and  whereof  the  plaintiff  had  above  thereof  complained 
against  them;  without  this,  &c*  The  fourth  plea  was 
similar  in  terms  to  the  second,  the  defendant  Cbofmom 
justifying  on  the  grounds  above  stated,  and  that  be  aoted 
in  aid  of  the  defendant  Cousens,  as  such  constable,  for  Ae 
purpose  of  taking  the  plaintiff  before  a  magistrate* 

The  f^intiff  demurred  generally  to  these  pleas,  and  the 
defendants  joined  in  demurrer.  Issue  was  jomed  tti 
the  first,  third,  and  several  other  pleas,  in  which  the  asr 
sault  and  imprisonment  were  attempted  to  be  justified. 

Mr.  Serjeant  Vaughan^  in  support  of  the  demurrer,  so^ 
mitted  that  the  second  and  fourth  pleas  could  not  be  sup* 
ported,  as  the  defendants  had  pleaded ^'otn^/y,  and  the  da» 
fendant  Ccuwent  only  cou^  justify  the  assault  and  im- 
prisonment, as  acting  in  his  character  of  constable;  and  that; 
the  charge  of  felony  imputed  to  the  plaintiff  by  Chapman^wtm 
not  shewn  to  be  well  founded,  as  it  was  merely  stated  that 
Chapman  had  strong  grounds  to  believe  that  his  hone 
had  been  stolen.  In  DuffieU  v.  Scotia  Mr.  Justice  BtM^r 
said  (a),  "  where  two  persons  join  in  a  justification  in  tree* 
pass,  if  the  plea  be  bad  for  one,  it  is  also  bad  for  both ; "  and 
in  a  note  by  Mr.  Serjeant  Williams,  to  the  case  of  The 
Earl  (^Manchester  v.  Vale{b),  it  is  said,  that  ''if  two  or 
more  join  in  a  defence,  which  is  a  sufficient  justification 
for  one,  but  no  justification  for  the  others,  the  plea  is  bad 
as  to  all;  for  the  Court  cannot  sever  it,  and  say  that 

U)  3  Term  Rq>.  377.  (h)  I  Wms.  Sauod.  28.  (n.  2L) 
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«e  k  guiltyi  aod  the  otheri  notj  when  they  all  t^t  them*      ,  IM» 
ttlfes  up^n  the  same  temM**;  and  several  authoritiea  ar6 
citBdy  IB  support  of  that  position.    In  Samuel  y.  Papne{a), 
it  WM  hel4>  that  a  peace-officer  may  justify  an  arrest 
OB  a  rsasonaUe  charge  of  felony^  without  a  warrant,  al- 
though it  should  afterwards  appear,  that  no  felony  had  been 
ttDQkitted;  but  that  a  private  individual  cannot    Here, 
ifetdoxe,  it  is  dear,  that  Cau9en$  alone  could  be  justified 
is  taking  the  plaintiff  before  a  magistrate,  and  if  so,  the 
phi  IS  bad  as  fiir  as  it  r^ards  Chapman.    It  was  through 
Uiflttaiis  that  the  plaintiff  was  given  in  charge,  and  that 
wit  tbe  origin  and  foundation  of  the  assault.     He  {Chap" 
Ma)  was  the  prime  mover,  and  the  constable  acted  under 
Ml  direction,  and  if  death  had  ensued  from  tbe  plain- 
tiTs  resiatance,  he  would  not  have  been  guilty  of  mur* 
der.    Chapman  should  have  applied  to  a  magistrate,  for 
a  warrant,  in  the  first  instance,  and  if  he  had  caused 
it  to  be  sued  out  maliciously,   the  plaintiff  would  have 
bid  his  remedy  by  an  action  on  the  case.     In  Hauh 
UMii  Pleas  <{fthe  Crown  (i),  it  is  laid  down,  that ''  who- 
ever would  justify  the  arrest  of  an  innocent  person,  by  rea- 
tOD  of  any  suspicion,  must  not  only  shew  that  he  suspected 
tlie  party  himself,  but  must  also  set  forth  the  cause  which 
induced  him  to  have  sudi  a  suspicion,  that  it  may  appear 
to  Ae  Court  to  have  been  a  sufficient  ground  for  his  pro- 
ceeding, and  he  ought  expressly  to  shew,  that  the  very 
•aas  crime  for  which  he  made  the  arrest,  was  actually 
emsitted."    In  Mure  v.  Kage  (c),  Mr.  Justi<5e  Heath 
Mod,  that  ''  to  make  good  a  justification  of  an  arrest  by  a 
private  person,  on  suspicion  of  felony,  it  is  necessary  for 
tlis  defendants  to  shew,  by  pleading,  that  they  had  reason- 
oble  cause  of  suspicion,  upon  which  they  acted.**    In 
Skmehouse  v.  Elliott  (d),  it  was  held,  that  if  A.  having 
heen  robbed,  suspect  J3.  to  be  guilty,  and  take  him,  and 

(<)  1  Doug.  359.  (c)  4  Taunt.  44. 

ih  Book  2,  c.  12,  §  18.  (d)  6  Term  Rep.  315. 
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jfte5.^  deliver  bim  into  the  charge  of  a  constable  present^  B.  Qt 
Hedges  innocent),  may  maintain  trespass  against  ^.  That  case 
CiiAFMAy.  was  far  stronger  than  this,  as  there  the  constable  was  pre- 
sent at  the  time,  to  whom  A.  had  previously  conunAni- 
cated  his  suspicions.  There,  too,  the  action  was  confined 
to  the  party  who  gave  the  plaintiff  in  charge ;  and  here,  as 
both  the  defendants  are  sued,  they  should  halve  pleaded 
severally;  and  as  the  defendant  Chapman  caused  the 
plaintiff  to  be  apprehended  in  the  first  instance,  it  was  in- 
cumbent on  him  to  shew,  on  the  face  of  his  plea,  that 
he  had  a  reasonable  cause  for  suspecting  the  plunUff  of 
felony. 

'  Mr.  Serjeant  Taddy,  contra. — The  case  of  Stonehouse 
V.  Elliott,  is  altogether  distinguishable  from  the  present; 
as  it  does  not  appear  that  any  special  plea  was  put  on  the 
record,  and  the  assault  was  committed  by  the  defendant^ 
before  he  gave  the  plaintiff  in  charge  to  the  constable. 
Here,  however,  the  defendant  Chapman  requested  the 
constable  to  re-take  his  horse,  and  then  gave  the  plaintiff 
in  charge,  on  his  refusing  to  deliver  him  up.  Although 
the  making  such  charge  might  be  wrongful  in  the  first  in- 
stance, yet  this  action  cannot  be  maintained,  according  to 
the  distinction  laid  down  by  Mr.  Justice  Ashhurst,  in  Mor- 
gan V.  Hughes  (a),  and  to  which  Mr.  Justice  BuUer  assent- 
ed, viz.  that ''  where  the  act  of  imprisohment  by  one  per- 
son is  in  consequence  of  information  from  another,  there 
an  action  on  the  case  is  the  proper  remedy,  because  the  in- 
jury is  sustained  in  consequence  of  the  wrongfiilactof  that 
other.  Here  Chapman  was  not  the  first  mover,  but  acted 
in  aid  of  the  constable,  who  was  the  immediate  cause  of 
the  plaintifTs  imprisonment.  The  complaint  by  Chapman, 
and  giving  the  plaintiff  in  charge  to  the  constable,  as  stat- 
ed in  the  early  part  of  the  plea,  can  only  subject  the  former 

(a)  2  Terra  Rep.  231. 
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to  an  action  on  the  case;   and  as  the  actual  taking  was       ,  Id^d^ 
by  the  oonstablei  he  must  be  considered  as  the  principal ; 
he  had  a  discretion  to  act  or  not,  but  having  decided  on 
lodoiogy  the  defendant  Chapman  was  justified  in  assisting 
him;  and  it  is  stated,  that  he  acted  in  aid  and  assistance 
dCoueiu  and  by  his  command ;  and  whether  the  previous 
diiige  were  made  by  Chapman  or  a  third  person,  as  the 
present  action  is  founded  on  the  arrest,  ithe  constable 
akneisTesponsible;  at  all  events.  Chapman  was  warranted 
inaetuig  in  his  aid.    In  Mure  v.  Kaye,  it  was  not  stated 
ID  the  plea,,  how,  or  at  what  time  the  plaintiff  became  pos- 
leued  of  the  note,  which  he  was  suspected  of  having  dis- 
posed of:  nor  were  any  circumstances  stated,  which  could. 
epaUe  the  Court  to  judge  whether  there  were  a  reasonable^ 
ground  of  suspicion  to  justify  the  arrest     Here,  however,, 
it  is  stated  in  the  pleas,  that  the  horse  of  the  defendant^ 
Oapmam  had  been  taken  out  of  his  close,  and  was  found 
in  the  possession  of  the  phuntiff;  and  if  he  had  not  called  in 
a  constable,  the  case  of  Stonehouse  ▼•  EUiott  might  have 
appliedi  but  the  plaintifi,  by  demurring,  has  admitted  that 
the  constable  was  called  in,  and  that  the  defendant  CAop- 
moM  acted  in  his  aid,  and  by  hb  command ;  and  if  the; 
plea  liad  alleged,  that  a  charge  had  been  made  against  the^ 
plaintiff  for  stealing  the  horse,  and  that  the  constable,  when, 
uresting  him  on  that  charge,  called  on  Chapman  to  assist 
him  in  taking  the  plaintiff  before  a  magistrate,  it  would^ 
have  been  a  good  plea;   here  it  appears,  that  the. plain-, 
tiff  resisted  their  attempting   to  do  so^      In  the  Year 
Book  (a),  the  Court  seems  to  have  thought,  that  if  the 
cause  of  suspicion  should  appear  reasonable,  the  justifica- 
tion would  be  good,  although  no  felony  had  been  commit- 
ted; and  sufiicient  appears  on  the  face  of  these  pleas  to. 
shew  a  reasonable  ground  of  suspicion  that  a  felpny  had 
been  committed,  and  that  tlie  defendant  Chapman  had 

(a)  7  Hen.  4,  p  35,  pL  d;  S.  C.  1  Dong.  360,  u. 
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J^^      good  grounds  for  believing  that  the  plaintiff  bad  stoleih  hii 
Hbdom       horse. 


Cm  kTUhv, 


Lord  Chief  Justice  Best. — Itb  perfectly  clear,  thut, 
whether  a  felony  have  been  committed  or  not,  if  an  indi^ 
vidual  charge  a  constable  to  take  a  person  into  custodyf . 
no  action  can  be  maintained  against  the  constable,  as  k  b^ 
his  duty  to  act  on  such  a  charge  beitog  made  to  him  ki  llii 
character  of  a  public  officer.  But  the  individual,  who  is 
not  bound  to  act,  ought  not  to  arrest  another  in  die  SM 
instance,  unless  he  have  reasonable  ground  of  suspiciali;  ir 
mere  surmise  is  not  sufficient.  If,  indeed,  a  felony  have  beell 
committed,  but  not  brought  home  to  the  party  idbargedy 
he  would  be  improperly  taken  into  custody.  Here/  if 
Couaens,  the  constable,  had  pleaded  separately^  and  ik 
leged  that  the  defendant  Chapmam  had  charged  hhn  to 
take  the  plaintiff  into  custody,  it  would  have  been  a  gcN9d 
plea ;  but  both  the  defendants  have  joined  in  the  wMatb 
plea,  alleging  that  Chapman^  being  possessed  of  a  faorsle,' 
which  had  been  taken  out  of  his  dose  without  his  eo^ 
sent^  (not  stating  that  the  horse  was  feloniously  tribM» 
and  he  therefore  might  have  been  taken  by  mistake)! 
and  finding  him  in  the  plaintiff's  stable,  he  (Chafh 
man)  having  strong  grounds  to  believe,  and  believing 
that  the  horse  had  been  stolen  by  the  plaintiff,  request^ 
ed  Cousengy  the  constable,  to  take  the  plaintiff  into  Mv' 
tody,  and  to  convey  him  and  the  horse  before  a  magir^ 
trate,  which  both  the  defendants  eventually  succeeded  -lir 
doitig.  Unless  that  plea  amount  to  a  justification  for 
both  the  defendants,  it  must  fall  to  the  ground,  as  if  it  be 
bad  in  part,  it  is  bad  as  to  the  whole ;  for  it  vrould  otily  be 
a  good  defence  for  Cousens,  and  cannot  afford  an  excuse  of 
justification  for  Chapman.  The  case  of  Stonekome  v. 
Elliott  is  an  authority  to  shew,  that  if  the  plea  be  bad 
as  to  Chapman^  he  is  liable  to  an  action  of  trespass  at  the 
plaintiff's  suit.     It  has  been  said,  however,  that  trespass 
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cm  odIj  be  mainUined  where  the  party  who  first  made  ^  m5» 
the  chaise  is  the  munediate  cause  of  the  imprisonment; 
but  there  is  no  distinction  in  law^  whether  the  person 
chsiging  another  lay  hands  on  him  himself,  or  ordered  an- 
other to  do  so.  Here  the  defendant  Chapman  charged  the 
fhiotiff  to  be  taken  into  custody,  in  the  first  instance,  and 
he  was  accofdingly  imprisoned  under  that  charge;  and 
the  |dea  should  justify  the  <Hriginal  imprisonment.  Chap* 
mm  was  the  causa  emusansf  and  he  has  not  shewn  a  va- 
Kd  or  legal  defence  to  the  action  in  either  of  the  pleas  de- 
■sned  to;  if  he  can  prove  that  the  plaintiff  took  the 
hone  ammojitrandif  it  may  aTail  him  under  the  general 
iNoe.  But  the  only  question  for  us  to  decide  is  raised  by 
the  second  and  fourth  pleas«  to  which  alone  our  attention 
has  been  drawn ;  and  as  they  are  entire,  and  the  oonsta- 
Uehas  impmdei^y  joined  himself  with  Chapman,  I  am 
dearly  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
neat 

Ifr.  Justice  Park. — I  am  of  the  same  opinion,  on  the 
priaeiple,  that  where  a  plea  b  entire,  and  not  divisible,  if 
it  be  bad  in  part,  it  is  bad  as  to  the  whole. 

Mr.  Jnstioe  Burrougu. — Both  the  pleas  demurred  to 
vebad  in  substance.  The  defendants  have  admitted  the 
tKspass;  and  Chapman^  who  was  the  prime  mover,  has 
•ovgfat  to  protect  himself,  by  stating  that  be  acted  in  aid  of 
the  constable,  which,  in  fact,  amounts  to  nothing;  for,  as 
G^psNHi  has  shewn  no  reasonable  cause  of  suspicion,  he 
iMt  be  considered  as  the  original  aggressor;  and,  there* 
fcie,  this  demurrer  may  be  sustained. 

Mr.  Justice  Gaselbe. — ^We  shall  not  be  doing  any  injus* 
tiee  to  the  defendants  by  holding  that  these  pleas  are  bad, 
^  cannot  be  supported j  as,  if  they  can  substantiate  by 
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.  ISiM^^       eTidence^  that  the  horse  was  feloniously  taken  by  the 
Hkdou       plaintiff,  they  may  go  down  to  trial  on  the-other  pleaa. 


V, 
CttAriCAK. 


Judgment  for  the  plaintiffl 


Feb.  81^'  Thomas  r.  Jackson. 

ApUiDUffinan  TIGHTS  was  an  action  for  slander.     The  declaration  con- 

der^baving  ob^  tained  thirty-three  counts,  many  of  which  set  out  words 

Imend  hf/de'^  "^*  actiouable,  and  some  varied  in  a  very  triflmg  degree- 

daration  by  from  the  Others ;  for  instance^  the  first  charged  the  de^ 

the  defendant '  fcudaut  With  having  Said  of  the  plaintiff,  that  he  waa  a  rogue 

tou,^, a'nd"?be  *"^  Swindling  rascal;   the  second,   that  he  was  a  rogu^ 

plaintiff  after-  mjj  ^  villain:  the  third,  that  he  was  a  rogue  and  shabb3r. 

wardi  obtained  '  '  ^  /^ 

afortherorderto  rascal;  the  fourth,  that  he  was  a  rogue;  the  fifth,  that  ne& 

amend,  by  add-  •     -ii*  i  i 

Sng  other  counts,  was  a  swindlmg  rascal,  and  so  on. 

and  the  defend- 
ant had  a  rule  to 

plead  de  novo:        ]Vf r,  Serjeant  Vaughan  having,  on  a  former  day  in  this 

Held  that  he 

could  not  af-  Term,  obtained  a  rule  nisi  that  it  might  be  referred  to  th 
to'^^  oot'^  ^  Prothonotary  to  strike  out  several  of  the  counts,  as  bein, 
•omeof  the         superfluous  and  unnecessary, — 

counts,  as  bi^ng        ^  '' ' 

unnecessary  or 

Mr.  Serjeant  Bosanquet  now  shewed  cause,  and  go 
tended,  that  the  application  was  made,  too  late;  and 
produced  affidavits,  which  stated  that  the  plaintiff 
in  Michaelm<M  Term,  18^,  first  delivered  his  dedaratio 
wjiich  was  drawn  in  concise  terms;   that  the  defendan^l^ 
in  the  following  Hilary  Term,  pleaded  a  justification,  wkm 
the  plaintiffobtained  leave  to  amend  his  declaration,  and 
livered  one  containing  thirty  counts ;  that  the  defendant*    -io 
Trimty  Term,  18£4,  again  pleaded  a  justification  in  neaiK^ily 
the  same  terms  as  before,  on  which  the  plaintiff  took  inmcme, 
gave  notice  of  trial  at  the  next  ensuing  Assizes,  when  Sse 
entered  the  cause,  but  afterwards  withdrew  the  record ;  tVM^t 
the  defendant  in  the  last  Term  obtained  a  rule  nisi  ^^r 
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as  Jn  case  of  a  noiisuity  which  Was  dischairged  w^ 
on  the  plaintiflTs  giving  a  peremptory  undertaking  to  try 
at  the  next  Assizes ;  and  that^  just  before  the  commence- 
ment of  the  present  Term^  the  plaintiff  obtained  a  further 
order  to  amende  by  inani  ring  three  adiGtional  counts ;  and 
the  defendant  bad  a  rule  to  plead  de  novo^  which  he  had 
iDowed  to  expire;  and  that  the  cause  now  stood  for  trial 
it  the  next  Assizes. 

Ur.  Seijeant  Vaughan^in  support  of  the  rule,  submit* 
ted,  that,  after  the^  defendant  had  obtAined  the  rule  to 
jpleid  cfe  novo,  he  was  in  the  same  situation. as  if  he 
hid  made  this  application  when  the  plaintiff  had  obtained 
hwlsBt  order  to  amend;  and  as  he  added  three  new 
aoBDts,  it  must  be  oolundered  as  a  new  declaration ;  and,  if 
10,  the  defendant  is  entitled  to  treat  it  as  if  it  had  be^i  de-^ 
Sr^ed  for  the  first  time. 

■ 

Buty  per  Curiam — ^The  defendant  should  have  made 
n  earlier  application.    Although  he  had  leave  to  plead 
4p  novo,  it  would  not  have  the  effect  of  allowing  him  to 
^ipijr  to  the  Court  to  strike  out  some  of  the  countsi 
as  being  unnecessary  or  superfluous.    He  should  have 
tilled  the  objection  at  the   time  the  order  was  made 
fcr  the  last  amendment ;  and  although  that  order  was  op* 
poied  .before  a  Judge  at  chambers,  no  such  objection  was 
xiaed;  and  the  effect  of  this  application  is,  to  add  to,  rai* 
flter  than  decrease,  the  costs.    The  declaration,  as  amend- 
^  in  the  first  instance,  consisted  of  thirty  counts,  on 
which  Ihe  cause  was  enteried  for  trial;  and  the  costs  must 
Meaaarily  have  been  incurred  by  inserting  an  abstract  of 
Ate' pleadings  in  the  briefs;  but  as  the  defendant  did 
M  object  to  either  of  those  counts,  when  the  last  order 
was  made  for  the  insertion  of  three,  others,  and  to  which 
^  aiaented,  on  the  terms  of  being  allowed  to  plead  de  no* 
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,jijM^,  vof  the  present  application  it  clearly  too  hte.    This  rale, 

TBOMAi'  therefore,  muat  be 

jace,p».  Discharged  with  coati  (a). 


(«)  See  Uw  V.  If'i/AiPitfoii,  UU.  31  (iea  3.  laipey's  C  P.6tk  Edit.  ITOi 


l^icHfay,      West  and  Another^  Assignees  of  Price,  a  Bankrupt,  «• 
Feb.  m.  Peyce. 

Cmu  ofajodg-  A  RULE  bad  been  obtained,  on  a  former  day  ia  tUi^ 
^'J^^f^  Term,  by  Mr.  Serjeant  PeU,  calfing  on  the  plaintiffb  M 
entered  up         gii^^  cause  why  it  ahould  not  be  referred  to  the  ProHtd^ 

agslnittlie  "^  •  »-_a^ 

pUdndff  after  notary  to  tax  the  defendant's  costs  in  an  action  imicM 
ban^l!^^.  liad  been  brought  against  him  by  Price  before  he  bedftiM 
Oe^^df^L  ^  bankrupt,  and  to  set  off  or  deduct  the  amount  of  the  tax-i 
against  the  cwu  ation  of  the  costs  in  that  cause,  from  the  damageaMiA 
tSon,  brought  costs  in  the  present.  The  motion  was  founded  on  an  afi- 
^J^^S^!"^  daTit  of  the  defendant's  attorney,  which  stated  that  an  ac- 
ferjbe  lame       |ion  was  brought  against  the  defendant,  in  this  Court,  by 

JRrtctf,  before  he  became  bankrupt,  to  recover  the  value  of 
a  horse  sold  by  him  to  the  defendant;  that  the  cause  stood 
for  trial  at  the  sittings  after  Trinity  Term,  1823,  when 
/Vtce  withdrew  the  record,  and,  having  neglected  to^en^ 
tex  the  issue,  the  defendant's  attorney,  in  the  MiehaehMm 
Term  following,  ein.  on  the  10th  November  in  that  yearj 
glive  the  usual  rule  for  that  purpose,  and  served  notice  ae* 
cordingly  on  Price' •  attorney,  who,  on  the  18th,  sued  ottt 
the  commission;  that  a  rule  for  judgment,  as  in  case  of  m 
nonsuit,  was  obtained  on  the  SSnd,  which  was  made  abso« 
lute  on  the  S7th,  in  the  action  by  the  bankrupt  against  die 
present  defendant ;  that  an  advertisement,  declaring  Price 
a  bankrupt,  was  in  the  Gazette  on  the  2^d ;  that  the  costs 
of  the  nonsuit  had  not  been  taxed  or  paid ;  «id  that  the 
present  action,  at  the  suit  of  the  assignees,  was  tried  at  the 
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flnt  SitCiiigB  in  this  Tenti,  when  they  obtained  a  yerdict  ibr  ,j»&., 
26l.f  being  the  Talue  of  the  bone ;  and  that  the  action        Wbst 

brought  by  the  phintiffs  as  assignees  was  for  the  same  ptTti. 
cause  as  that  originally  brought  by  the  bankrupt  himsetfl 


Mr.  Seijeant  Vamghan  now  shewed  cause,  on  an 
l^t  of  the  bankrupt's  attorney,  which  stated,  that  the  couh 
Bttssion  actuaDy  issued  against  Price  on  the  18th  Navem^ 
hetf  Aat  he  did  not  receive  the  rule  for  judgment,  as  in 
a  case  of  a  nonsuit,  until  the  SSkid ;  and  that  at  the  tiase 
k  wuli  made  absokife,  no  assignees  were  appcHAted,  as  sueb 
afpdbtment  did  not  take  place  till  die  6th  December  fdU 
lowing.     Under  these  drcumstances  it  was  submitted,  that 
aa  the  rub  for  judgssent  as  in  case  of  a  nonsuit^  was 
let  fcaade  absohite  until  more  than  a  week  after  the  com* 
■ission  had  issued  against  Price,  he  had  dien  no  inter* 
est  in  any  properly  he   might  have   previously  had; 
sa3,  as  no  assignees  had  been  appointed,  the  rule  could 
Dst  be  iMisted,  so  that  the  plaintiiA  were  obliged  to  re- 
tort to  the  present   action.      And  although   the   costs 
in  die  former  action,  if  taxed,  would  become  a  debt  due 
firon  the    bankrupt,   proveable   under   his  commission^ 
y«t  that,  if  the  ptesent  application  were  to  succeed,  it 
wodU  deprive  his  assignees  of  the  costa  due  to  them  on  the 
vvfdict  they  had  obtained ;  and  as  their  interesta  had  in« 
tetvensd  since  the  bankruptcy,  there  was  no  mutual  credit 
between  them  and  the  defendant;  and,  as  they  stand  in  a 
di^rent  situation  from  the  bankrupt,  the  costa  of  the  for' 
»n^  action  cannot  be  set  off  against  the  present;  for  in 
^  y.  Damion  («),  the  Court  would  not  allow  one  judj^ 
'"^t  to  be  set  off  against  another,  where  the  interesta  of 
^^  persoM  had  intervened. 

***"-  Serjeant  Petty  in  support  of  the  rule,  contended, 

(<f)  d  East,  149. 


IM 
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j^S>  ^^^  ^^  ^^^  in  tfae  former  suit  might  be  set  off  agaiiuC 
the  damages  and  costs  of  the  present,  as  they  were  not  in- 
curred in  different  rights.  That  the  rule  for  the  judgiQeat 
of  nonsuit  having  been  made  absolute  before  the  bankrupt- 
cy, there  could.be  no  doubt  but  that  the  costs  of  the  first  ac- 
tion might  be  set  off^ against  those  of  the  present;  and  l&at 
the  bankrupt's  attorney  requested  the  proceedmgs  to  ba 
stayed  until  it  was  discovered  that  he  had  caused  the  Codw. 
mission  to.be  issued.  That  ll^e  bankrupt  and  th^  assignee^ 
set  up  their  claims  against  the  defendant  in  the  same  rights 
and  sued  him  for  the  same  cause  of  action ;  and  in-  IFatfM 
▼•  Hart  (a),  it  was  held,  that  if  a  plaintiff  become  bank- 
rupt, after  nonsuit,  and  before  judgment  of  nonsuit,  the 
costs  of  the  nonsuit  are  a  debt  proveable  under  the  conunia^ 
sion;  and  if  so,  it  is  quite  clear,  that  they  might  be  set  off 
^[ainst  any  claim  by  the  assignees  on  the  defendant;  at 
bU  events,  the  Court,  in  the  exercise  of  their  equitable  ju^ 
risdiction,  will  allow  the  taxed  costs  of  the  one  action  ttf  be 
set  off  against  those  of  the  other,  on  the  terms  a^  prayed. 

Lord  Chief  Justice  Best. — It  is  quite  clear,  that  we  haYe[ 
a  general  jurisdiction,  and  this  accords  with  the  practice 
of  all  the  other  Courts,  to  allow  the  costs  of  one  action  to  be  * 
set  off  agaii^t  another ;  but  if  we  were  to  exercise  it  as  noir 
prayed,  it  would  be  carrying  the  doctrine  as  to  set-off  mufh  . 
further  than  law  or  justice  would  warrant  us.  What  are  the 
&cts!  An  action  was  brought  against  the  defendant  by  a 
party  who  was  nonsuited,  but  who  became  bankrupt  b&-. 
fore  the  jiklgment  of  nonsuit  was  signed,  or  costs  taxed* 
The  costs  of  the  nonsuit  were  either  proveable  under  the 
commission  or  not.  But  that  appears  to  me  to  be  im- 
material. If  they  were,  the  defendant  must  resort  to 
such  proof;  if  not,  he  must  look  to  the  bankrupt.  But 
the  ground  on  which  I  rest  my  opinion,  is,  that  this  is  not 

C«)  1  Dos.  &  Pul.  134.     Sec,  aho^iirsl  v.  Mead,  5  Term  Rep.  365— 
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a  case  of  mutual  crediti  as  both  claims  did  not  exist  or  accrue       .  IB25* 
prenously  to  the  bankruptcyi  the  interest  of  the  assignees 
bavingintervened^asinDoev.DafYi/oii.  Besidesithedaims 
were  not  made  by  the  same  parties,  nor  under  the  same  inter- 
Mti;  and  in  order  to  constitute  a  set  off|  each  of  the  parties 
niut  be  both  debtor  and  creditor  in  the  same  right.    The 
damages  and  costs  in  the  last  action  belong  to  the  plaintifis 
»  anigneesy  as  they  obtained  the  yerdict:  we  therefore 
cannot  allow  the  defendant  to  deduct  the  costs  of  the  cause 
in  which  the  bankrupt  was  unsuccessful,  on  a  motion  of  this 
ileicription ;  for  the  parties  and  interests  are  wholly  differ- 
ent   The  bankrupt  stands  in  a  situation  totally  distinct 
from  that  of  his  assignees ;  and  the  defendant  may  have 
liis  remedy  against  him,  as  in  The  King  v.  DavU  (a),  where 
the  costs  of  a  suit  in  Chancery  being  directed  to  be  paid, 
bj  an  award,  made  before  the  bankruptcy  of  the  defend- 
.  ant,  but  not  being  taxed  till  after  he  had  become  bank- 
mpt,  it  was  held  that  they  could  not  be  proved  under 
the  commission,  but  that  the  bankrupt  remained  liable  to 
be  attached  for  the  amount,  under  the  award,  it  having 
been  made  a  rule  of  Court. 

Mr.  Justice  Park  and  Mr.  Justice  Burrouou  concurred. 

'  Mr.  Justice  Gaselee. — ^In  order  to  constitute  a  set-off, 
the  debts  intended  to  be  set  off  must  be  mutual,  and  due^ 
in  the  same  right ;  and  the  parties,  though  not  nominally, 
must  be  substantially,  the  same ;  and  it  is  an  established 
principle,  that  ajoint  debt  cannot  be  set  off  against  a  sepa- 
rate demand,  nor  a  separate  debt  against  a  joint  demand. 
So  here  the  bankrupt  and  assignees  must  be  considered  as 
distinct  parties;  and  there  was  .no  mutual  credit  between 

the  latter  and  the  defendant. 

Rule  discharged. 

(a)  9  Bast,  318. 
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1825. 

jPej.  8^;  Press  v.  Parker. 

DeriM  to  R.  P.,  l^HIS  was  an  action  of  trespass,  for  breaking  and  eii- 

frachoid  nicJ°^  tering  the  plaintifTs  closet  and  coal-ceUar,  and  breaking 

"^  *wh1Sl^  down  the  walls  thereof.    The  defendant  pleaded,  first,  die 

in  R.P,  now  general  issue ;  secondly,  a  special  plea,  alleging  that  he  was 

A.  P.,  of  **aii  seised  of  the  soil  and  freehold  of  the  locus  in  quo,  in  right 
^d  meMua^  of  his  wife;  and  lastly,  Uberum  ienemetUum;  on  each  of 
ftc  situate,  &c.  ^^ich  issue  was  taken. 

mow  im  tke  aeoi- 

paiiau  of  /.  £."  At  the  tml  before  Lord  Chief  Baron  Alexander,  at  thQ 
within  the  '  last  Summer  Assizes  for  Camlnidge,  it  appeared  that  the 
^^^iM^t^'  plaintiflf  and  defendant  occupied  two  houses  adjoining  eadi 
^  ^  ^'b^'  ^*^  P^her,  the  defendant's  fronting  the  street,  and  the  plains 
iMed  by  the  tes-  tiff  *s  being  behind  it,  both  of  which  had  originally  ba» 
atthedme^f*'  Ipngcd  to  the  plaintiff's  father.  The  plaintiff  and  dd^ 
t^^V^    fendant  clauned  under  his  will,  duly  executed  and  attest- 

B.  p.:— Held,    ed,  and  dated  the  20th  September,  18S2,  and  which  coiip 

that  eTidence  of       , 

such  occupation  tained  the  two  several  devises  following,  vi».  First  **  I 
condudTerai-  ^^^  ^^^  dcvisc  unto  my  eldest  son,  Robert  Press  {this 
thoughit  was  plaintiff),  all  that  my  freehold  messuage  or  tenement,  aita* 
ihew  that  the  ate  in  the  parish  of  the  Holy  Trinity,  in  Cambridge, 
ate  within  the  wherein  he  now  lives,  with  the  yard,  back  estate,  and  pre- 
the  hwwe  dcvi^  mises  thereto  belonging,  part  of  which  is  now  in  my  own 
edto^.  p.;  occupation,  and  other  part  whereof  is  in  the  occupation 
that  it  paMcd  to  of  Mr.  Chapel  and  Mr.  Moore^  to  hold  the  said  messuage 
will.  ^^  tenement,  hereditaments,  and  premises,  with  the  appuiw 

tenances  thereto  belonging,  unto  my  said  son  Robert  Press, 
•  his  heirs  and  assigns;  but  if  my  said  son  Robert  Press 
should  happen  to  die,  without  having  any  children  or  chiU 
living  at  the  time  of  his  decease,  then  I  order,  direct,  and 
authorize  my  executors  hereinafter  named,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, to  sell  and  dispose  of  the  said  messuage  or  tenement, 
hereditaments  and  premises,  by  auction,  to  the  best  bidder. 
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aad  to  make  a  good  and  sufficient  eonreyance  thereof  18S5. 
to  (he  purchaser  or  purchasers  of  the  same  premises.'* 
'^  Abo  I  give  and  devise  unto  my  eldest  daughter,  Ann 
Ari^r  (the  defendant's  wtfe)i  all  that  my  freehold  front 
nuKMgB,  or  tenement  in  King  Street,  in  the  said  parish 
of  the  Holff  Tnmtjfi  with  the  appurtenances  thereto  be- 

loogiirgy  mow  in  the  occupation  of Edwanh,  with  a 

rightofway  and  passage,  from  time  to  timci  and  at  all  times, 
imbyOiit  of,  and  from,  the  yard  adjoining  lo  the  same,  and 
Ae  tue  of  the  pump  and  privy,  being  in  the  said  yard; 
to  hdd  the  said  messuage  or  tenement,  and  hereditaments, 
^  the  appurtenances  thereto  belonging,  unto  my  said 
^lughter  Aim  Pmrker,  for  and  during  her  natural  life,  she 
^to]^  the  same  messuage  or  tenement  in  good- repair; 
^  after  her  decease,  I  give  and  devise  the  same  to  my 
S^ukUdaughter,  Marj^  Ann  Parker,  daughter  of  the  said 
-^  Porter,  her  heirs  and  assigns,  for  ever."    It  also  ap» 
Pitied,  that  in  the  year  1791,  the  testator  purchased  the 
Pxemiaes  devised  to  Ae  plaintiff,  and  afterwards  built  the 
'^^tiae  devised  to  the  defendant's  wife;   that  the  tesUtor 
^^upied  the  plaintiff's  house,  from  the  time  of  the  pur- 
^'^^ae,  until  within  about  four  years  previous  to  the  trial, 
^^^ing  which  latter  period  the  plaintiff  had  lived  in  it; 
^^^t  both  the  plaintiff  and  his  father  had- always  used  and 
^'^^Cupied  the  coal-cellar;  that  it  was  divided  from  the  de- 
^^sdant^s  premises  1^  a  partition;  that  the  only  entry  to  it 
'^^Q  on  the  plaintiff's  side;  and  that  the  defendant  remov- 
ed,   the  partition  for  the  purpose  of  making  a  staircase* 
'^^^te  defendant  called  a  witness  to  prove  that  the  cellar 
^^«  within  the  boundary  of  his  house;  and  that  the  testa- 
^^^^  had  put  up  the  partition  for  a  mere  tMiporary  purpose. 
K«  was  about  to  call  other  witnesses  to  substantiate  these 
faeti,  when  his  Lordship  interposed ,  observing^that  such  tes- 
ttinoiiy  was  unnecessary,  the  only  question  being  upon  the 
conatruetion  of  the  will,  and  what  the  testator  had  devised; 
^^d,  that  even  admitting  that  the  cellar  was  within  the 
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Iggg^  boundary  of  the  defendant's  house,  he  was  of  opinion,  that 
whatever  was  in  the  occupation  of  the  plaintiff  at  the  time 
the  will  was  made,  would  pass  to  him  under  it ;  and  he  toU 
the  Jury,  that  the  only  question  for  their  considexatUm 
was,  the  fact  of  the  occupation  of  the  cellar,  whichr  the 
plamtiff  had  proved.  They  accordingly  found  a  verdict 
for  him,  damages  3/. 

Mr.  Serjeant  Wilde,  having,  in  the  last  Term,  obtained 
a  rule  If  JM,  that  this  verdict  might  be  set  aside,  and  a  ne!W 
trial  granted,  on  the  ground,  that  the  evidence  offered  on 
the  part  of  the  defendant,  to  shew  the  locality  of  the  od- 
lar,  had  been  improperly  rejected;  and  secondly ,  that  the 
Jury  had  been  misdirected:  and  he  submitted,  that  whe- 
ther the  cellar  were  parcel  or  no  parcel  of  the  house  devis- 
ed to  the  defendant's  wife,  could  only  be  proved  by  pavol 
evidence;  and  that,  as  it  formed  part  of  that  houses  the 
question  was  a  matter  of  law  and  not  offset;  and  he  cited 
Druce  v.  Denison  (a),  where  Lord  Eldon  held,  that  parol 
evidence  iis  admissible,  on  a  latent  ambiguity,  to  explain 
what  is  parcel  of  the  premises  granted  or  conveyed. 

Mr.  Serjeant  Taddy  was  now  about  to  shew  cause, 
when  the  Court  called  on 

Mr.  Serjeant  fFildef  to  support  his  rule. — He  submitted, 
that  the  witnesses,  who  were  about  to  prove  that  the  coal- 
cellar  was  withiii  the  boundary  line  of  the  defendant's  pre- 
mises, were  improperly  rejected ;  and  that  the  fact  of  oc* 
cupation  should  not  have  been  left  as  it  was  to  the  Jury*. 
That  the  mere  occupation  was  not  sufficient  to  establisha^ 
the  right ;  the  mention  of  it  in  the  devise  being  mer« 
ter  of  description;  that  no  more  could  pass  under  the 
than  originally  belonged  to  the^fireehold)  and  that  i 

(•)  6  Ves.  397. 
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or  not  the  cellar  in  question  were  part  of  the  freeliold,         1825. 
depended  on  its  being  within  the  boundary  of  the  plaintiff  s 
house,  or  of  that  devised  to  the  defendant's  wife.    In  Paul  v. 
PiNi/(a)i  lands  at  B.  in  the  tenure  and  occupation  ofJ.S.^ 
iemed  by  wiU,  were  held  to  comprise  woods  and  timber  ex- 
cepted in  a  lease  to  J.  S. : — the  words, ''  in  the  the  tenure  of 
J,  £,"  being  mere  words  of  additional  description.    So  here, 
the  words  in  the  occupation  of  Edwards,  are  not  restrictive, 
but  descriptive  only.    If  a  person  devise  an  estate  in  the  oc- 
eopation  of  A,,  it  will  not  limit  it  to  the  part  actually 
oooQpied  by  A.;  and  if  so,  the  devise  to  the  testator's 
dnighter  cannot  be  restrained  by  the  mere  introduction  of 
Ae  name  of  the  occupier  at  the  time  the  testator  made  his 
viH    In  Goodtitle  d.  Radford  v.  Southern  (6),  a  testator 
devised  "  all  that  his  farm,  called  TroguesFarm,  then  in  the 
oceupstion  of  A.  Clay,*  and  it  was  held  not  to  be  of  neces- 
^  fimited  to  the  lands  of  Troguea  Farmy  in  the  occupa- 
^  oiClay,  but  that  it  might  be  shewn  by  evidence  to  ex- 
^^  to  other  lands  of  Trogues  Farm,  not  in  his  occupa- 
0611;  .gnd  there,  the  will  of  the  original  devisor  was  produ- 
^,  to  shew  that  part  of  the  farm  devised,  called  Trogues, 
^^  in  the  occupation  of  another.     So  here,  it  might  have 
^'^^tt  shewn,  to  which  house  the  cellar  originally  belonged, 
^^  that  was  the  question  which  should  have  been  left  to  the 
•^•Uy.     Although  in  Doe  d.  Broume  v.  Greening  (c),  where 
*  testator  devised  **  all  the  estate  and  interest  whatsoever, 
^t^h  he  had  or  could  claim,  either  in  possession  or  rever- 
"Hin^  of  or  in  any  lands  or  tenements  at  Coscomb:"  it  was 
^^ld|  that  evidence  was  not  admissible,  that  another  estate 
'^^H  at  Cascomb,  was  formerly  united ,  and  had  been  ever  since 
^^oyed,  with  the  estate  at  Coscomb,  in  order  to  shew  that  it 
I^^K^ased  under  the  devise :  and  in  Doe  d.  Chichester  v.  Oxen- 
{d)f  a  devise  of  '*  my  estate  of  Ashton"  the  testator 

<«)  1  Sir  W.  Bl.  255.  (c)  3  Mau.  &  Selw.  171. 

<  h)  1  Mau.  &  Selw.  299.  (d)  3  Tauot.  147. 

VOL.  X.  M 
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1895*^       having  a  maternal  estate  comprehending  a  maaor,  and 
capital  farm  and  lands,  in  the  parish  of  Askion^  as  well  as 
several  other  estates,  some  in  the  adjacent  parisbes,  some 
ten  and  fifteen  miles  distant;  it  was  held,  that  evidence  was 
not  admissible  to  shew,  that  he  was  accustomed  to  call  sS 
his  maternal  estate,  his  ''  AshUm  estate,'*  to  raise  the  wh 
ference,  that  he^meant  to  devise  the  whole  bj  that  name:— • 
yet  here,  the  coal-cellar  was  not  appendant  to  the  houao 
devised  to  the  plaintiff,  as  it  was  within  the  ambit  of  tbs 
defendant's ;  and  if  so,  the  question  is,  whether  the  teetatos 
intended  that  it  should  pass  to  the  former :  and  as  evidenos 
was  excluded,  to  shew  that  it  originally  belonged  to,  and 
formed  part  of,  the  defendant's  house,  the  mere  occupstiQil 
of  it  by  the  testator  and  his  son,  would  not  warrant  As 
Court  in  drawing  a  conclusion  that  it  passed  to  the  lattst^ 
In  Doton  v.  Down  (a),  where  a  testator  devised  hismss* 
suage,  £Eirm  and  lands,  called  C.  Farm^  situate  in  or  near  tbs 
parishes  of  D.,  W.^  and  7\,  then  on  lease  to  JP.,  at  a  jotutf 
rent: — it  was  held,  that  a  close  in  the  parish  of  2).,  thefsloi» 
fore  arable,  and  part  of  C  Farmy  and  occupied  with  it  by 
the  lessee  thereof,  but  for  thirty-three  years  past  sown  wilii 
acorns,  and  occupied  by  the  owner,  and  excepted  out  of 
two  leases  of  C  Farm^  the  one  prior,  and  the  other  sab^ 
sequent  to  the  date  of  the  devise,  passed  by  it,  aa  pared 
of  C.  Farm.     So  here,  the  cellar  might  pass  to  tbe  tests* 
tor's  eldest  daughter,  although  severed  from  the  tormet 
occupation ;  and  as  the  unity  of  possession  was  originsBy 
in  the  testator,  the  only  question  is,  to  whom  the  cellar  now 
belongs,  which  will  depend  on  the  terms  of  the  vriO,  and 
not  on  the  mere  circumstance  of  occupation  at  the  time  il 
was  made.     The  mere  separation  of  enjoyment  or  oceoiMk 
tion  cannot  extend  or  limit  the  terms  of  a  devise;  and  IT 
so,  the  question  which  should  h&ve  been  left  to  tke  Jwf 
in  this  case  is,  to  which  of  the  houses  the  cellar  in  question 

(«)  1  B.Mo<Hre,  80;  S,  C.  7Taant.  343. 
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bebngedy  and  whether  its  bemg  severed  by  the  devisor         18g3» 
from  the  house  of  which  it  originally  formed  part,  will  have 
Ae  efiect  of  passing  it  to  the  pfaintiff,  under  the  first  clause 
V  the  willy  is  a  question  for  the  consideration  of  the 
Court* 

Lord  Chief  Justice  Best. — If  I  now  felt  that  the  con* 

ehisiott  to  which  I  have  arrived  would  interfere  with  any 

fMvloaA  decisions,  I  should  pause  before  I  came  to  a  final 

Aflfifmntation;  b^tall  the  cases  which  have  been  cited, 

is  inppoK  of  the  defendant's    application   for  a  new 

tnA,  are  distinguishable  from  this,  both  in  facts  and  cir- 

^tttotances.     I  shall,  therefore,  shortly  refer  to  each  of 

tk&m,  fyt  the  purpose  of  shewing  that  they  are  uncon- 

met^  with  the  present  question.     In  Doe  d.  Browne  v. 

Qreeidiig^  the  testator  devised  all  the  estate  and  interest 

iribttfoever,  which  he  had,  or  could  claim,  of  or  in  any  lands, 

Mhnents  and  hereditaments  at  Coscomb;  and  evidence 

^ii  ofi^ed  to  shew  that  another  estate,  not  at  Coscomb,  was 

Mce  united  to,  and  had  since  been  enjoyed  with,  it.    So,  in 

Dm^  d.  Chichester  v.  Oxendon,  where  the  testator  devised 

kb  estate  otAMon,  evidence  was  offered  to  shew  that  he 

tir  acicusfom^  to  call  all  his  maternal  estate,  his  Ash" 

iMr  estate,  to  raise  the  inference,  that  he  meant  to  devise 

Ae  whole  by  that  name.     In  both  these  cases  there  was  a 

keid^  description  of  ihe  property,  by  which  the  testators 

^SfttAf  she#ed  that  they  did  not  intend,  that  lands  out 

^ttftf  boundaries  of  those  estates  should  pass;  and  all 

^  the  Coutt  decided  was,  that  no  evidence  could  be  ad- 

Mttfdto  giv^H  diflferent  sense  to  words  of  the  testator, 

'oto&ig  a  loeal  atid  not  a  general  description.    Whether 

PUMeiridenee  can  be  received,  in  a  Court  of  law,  to  ascer* 

^the'lecal  boundary  of  property  devised,  is  now  sub judice 

^  s  case  in  the  House  of  Lords.     Where,  however,  a 

^•▼iss  is  limited  to  a  loiJal  dlescriptfon  of  property,  evi- 

^nc«  eannot  beiidwitted  to  shew  that  any  thing,  beyoitel 

m2 
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what  the  testator  himself  had  denoted^  should  pass.  But 
here  there  was  no  local  lunit;  nor  was  any  evidence  as  to 
occupation  rejected  at  the  trial.  In  Paul  v.  Paul,  the 
testator  devised  to  his  wife  ^*  his  farm  at  Bavington,  in  the 
tenure  and  occupation  of  John  Smith"  in  the  demise  to 
Smith  there  was  an  exception  of  all  the  woods  and  timber, 
and  it  was  held  that  they  passed  under  the  will ;  and  Lord 
Mansfield  said,  ^'  the  words,  '  in  the  tenure  and  occupa- 
tion of  c/bAit  jS^mtVA/  are  not  words  of  restriction,  but  of  ad- 
ditional  description;  and  had  the  testator  meant  them 
as  restrictive,  he  would  have  said,  all  that  part  of  my  fisumi,* 
or  80  much  of  my  farm,  as  is  in  the  tenure,  ftc"  Th^e, 
too,  the  question  was  between  the  devisee  and  the  heir  at 
law;  and  the  decision  was  perfectly  right,  as  the  testir 
tor  intended  that  all  his  farm  at  Bovington  should  pass, 
and  it  was  sufficiently  distinguished  by  the  words,  ''at 
Bovington."  So,  in  Down  v.  Down  the  testator  devised 
his  farm  and  lands  called  Coltsfoot  Farm;  and  the  question 
was,  whether  a  close  which  had  formerly  belonged  to,  and 
been  occupied  with,  but  afterwards  separated  from  it,  for 
the  convenience  of  the  lessor,  was  intended  to  pass  under 
the  devise  of  the  farm.  There,  the  leases  in  which  the 
close  was  excepted,  were  the  strongest  possible  evidence 
to  shew  of  what  the  farm  originally  consisted;  for  the  close 
in  dispute  being  excepted,  it  shewed  to  demonstration,  that, 
but  for  such  exception,  it  would  have  passed  under  the  de- 
vise of  the  farm.  There,  too,  the  question  was  between 
the  devisee  and  the  heir-at-law.  The  case  of  GoodiiUe 
d.  Radford  v.  Southern  is  not  favourable  to  the  defendant. 
There  the  devise  was  ''  of  all  that  my  farm  and  lands  called 
Trogue^  Farm,  now  in  the  occupation  of  A.  Clay;^  and^ 
it  was  held  to  be  not  necessarily  limited  to  the  landflp: 
of  Trogues  Farm,  in  the  occupation  of  A.  Clay; 
the  will,  under  which  the  devisor  took,  was  produced  i 
evidence,  to  shew  that  the  original  testator  had  devised 
the  former,  two  closes,  not  in  the  occupation  of  Clay; 
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rebot  which,  a  notice  to  quit  was  given  in  eyidence,  by       ^  18gg> 
which  the  testator  required  the  possession  of  all  his  lands, 
belonging  to,  and  called  Trogues Farm^  to  be  delivered  up; 
and  Lord  Ettenborough  there  said  "  parcel  or  no  parcel  is 
always  a  question  of  evidence  for  a  Jury,^    So  here,  if  the 
Lord  Chief  Baron  had  left  it  to  them  to  say,  whether  the 
edlar  in  question  were  parcel  or  no  parcel,  or,  in  other 
tenns,  whether  it  formed  part  of  the  premises  devised  to 
the  plaintiff,  or  to  the  testator's  eldest  daughter,  it  would 
have    fallen  precisely  within  that  case;    and  although, 
perhaps,  the  most  accurate  way  of  leaving  it  to  the  Jury 
would  have  been,  whether  it  were  parcel  of  the  one  house 
or  the  other,  yet  a  mere  inaccuracy  must  not  be  looked  at; 
(at  if  the  substance  of  a  case  be  left  to  a  Jury,  it  is  suffici- 
(BQt:  "for,!*  said  Lord  Ettenborough^  in  Goodtitle  v.  Souths 
em  (a),  *'  it  was  competent  to  shew,  if  there  were  any  doubt, 
Aat  the  two  closes  were  parcel  of  Trogue^  Farm^  by  which 
name  the  thing  devised  was  sufficiently  ascertained.     The 
testator  certainly  contemplated  those  closes  as  parcel  of 
Trogue9  Farm^  when  he  gave  the  notice  to  quit.     That  is 
idl»urly  an  exposition  of  the  description  which  he  used  in 
his  wilL     As  to  the  argument,  that  the  words  of  the  de- 
vise are  satisfied,  by  applying  them  to  the  farm  in  ClatfS 
occupation,  and  therefore  cannot  be  extended  to  the  closes 
ID  ^estion,  it  may  be  answered,  that  if  those  closes  were 
parcel  of  Trogues  Farm^  the  word  'all-in  the  devise 
Would  not  be  satisfied  without  including  them.     The  tes- 
tator was  mistaken  as  to  the  person  in  whose  occupation 
the  two  closes  were;  but  the  devise  is  sufficiently  compre- 
hensive.    It  is  clear  that  he  meant  to  pass  all  which  was 
caSed  TroguesFarm^  which  is  a  plain  and  certain  descrip- 
tion; and  the  defective  description  of  the  occupation  will 
)iu>t  alter  the  devise."    It  was,  therefore,  held  in  that  case  to 
^  entirely  a  question  of  evidence  as  to  what  estate  was  in« 
^^iided  to  pass  by  the  will;  and  evidence  has  been  admits 

(a)  1  Man.  &  Selw.  301.  i 
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2^^       ted  here,  not  only  as  to  the  fact  of  occupation,  but  to 
shew  the  state  of  the  property  at  the  time  of  the  deTise, 
which  was  the  real  question  to  be  determined.    If  the  se- 
cond devise  had  stood  alone,  the  case  might  haTe  fallen 
within  that  of  Paul  v.  Paul,  as  ''  aU  my  freehold  frt>nt  mes- 
suage or  tenement*'  might  have  passed  the  whole  dwellr- 
ing;  and  the  words,  ^  now  in  the  occupation  of  EdwardB^ 
might  be  deemed  mere  words  bf  description.    But  it  is  e 
well  known  and  established  rule,  that  the  Court  must 
look  at  the  whol^  of  a  will,  and  the  situation  of  the  tefta- 
tor  at  the  time  of  making  it ;  and  then  the  evidenee  i|s  to 
the  occupation,  in  this  case,  becomes  most  important.   Th^ 
testator,  when  he  made  his  will,  was  the  owner  of  both  dpe 
houses,  and  had  a  right  to  divide  and  give  them  as  Im 
pleased ;  and  in  the  first  clause  of  the  will,  he  says,  "  I  give 
and  devise  to  my  eldest  son,  Robert  Press,  all  that  my  free* 
hold  messuage  or  tenement,  situate  in  the  parish  of  the 
Holy  Trinity  in  Cambridge,  wherein  he  now  liveSj  with 
the  yard,  back  estate,  and  premises  thereto  belonging,  part 
of  which  is  now  in  my  own  occupation,  and  other  part  there- 
of is  in  the  occupation  of  Mr.  Chapel  and  Mr.  Moore,  to 
hold  the  said  messuage  or  tenement,  hereditaments  andpre^ 
mises,  witb  the  appurtenances  thereto  belonging,  unto  my 
said  son,  his  heirs  and  assignsr"    Stopping  here,  and  find- 
ing that  the  testator,  whilst  he  was  in  possession  of  th(? 
house,  and  his  eon  after  him,  had  used  the  coal-cellar 
with  it,  there  can  be  no  doubt  but  that  it  was  intended   j 
that  the  cellar  should  pass  to  the  latter;  and  according  tQ^^ 
Goodtitle  v.  Southern^  a  defective  description  of  occupa- 
tion will  not  alter  the  devise.     If,  then,  the  cellar  passed-^ 
under  the  first  clause  in  the  will,  is  there  any  thing,  in 
second,  to  shew  that  what  was  given  to  the  plaintifi^  by 
first,  was  meant  to  be  taken  away  l  The  testator  then 
on  and  devises  as  follows : — ^'  also  I  give  and  devise  unto  m] 
eldest  daughter,  Ann  Parker^  all  that  my  freehold  fironl^ 
messuage  or  tenement  in  King  Street,  in  the  said  parisk= 
of  the  Holy  Trinity,  with  the  appurtenances  thereto  be  ^^ 
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longiiigt  now  in  the  occupation  of Edwards^  with  a  right         1085. 

of  way  and  passage  from  time  to  time,  and  at  all  times,  unto, 
•at  of,  and  from,  the  yard  adjoining  to  the  same,  and  the  use  of 
Ae  pump  and  privy,  being  in  the  said  yard,  to  hold  the  said 
messuage  or  tenement  and  hereditaments,  with  the  appurte* 
1HUSC6S  thereto  belonging,  unto  my  said  daughter,for  and  dur- 
ing her  natural  life."    It  has  long  since  been  decided,  and 
is  now  firmly  established  as  a  principle,  that,  if  there  be  two 
danaes  in  a  will  wholly  inconsistent  with  one  another, 
the  latter  must  in  general  prevail;  but  the  Court,  where 
tkey  can,  must  so  construe  them  as  to  make  both  availa- 
ble and  reconcileable  with  each  other,  and  we  may  do  so 
here,  if  the  words,  **  now  in  the  occupation  of  Edwards,'' 
be    any   thing  more  than  mere    words   of  description, 
U,  if  they  can  be  taken  to  shew  that  the  testator  in- 
tended to  give  all  the  house  and  premises,  as  he  himself 
oeeapied  them  at  the  date  of  his  will,  and  which  his 
am  occupied  after  him,  the  cellar  wotild  pass  by  the  first 
daiiae(  for  if  they  be  considered  as  words  of  quantity, 
the  two  clauses  are  clear  and  reconcileable,  viz.  to  give 
tbe  one  house,  as  occupied  by  himself,  to  his  son,  and  the 
olher,  as  occupied  by  Edwards,   to  his  daughter*     But 
tiicre  are  other  words  in  the  will,  which  shew  that  the  tes- 
tator did  not  consider  he  had  given  the  whole  of  his  front 
to  his  daughter,  but  only  that  part  of  it  which  was 
tpied  by  Edwards:  if  he  did,  he  would  not  have  used 
thm  words  "  with  a  right  of  way  and  passage  unto,  and 
fTom  the  yard  adjoining,  and  the  use  of  the  pump  and 
prhry  therein,  all  of  which  would  have  passed  by  the  larger 
in  the  former  part  of  that  clause.     The  testator  in- 
to give  his  son  and  daughter  a  comfortable  enjoy- 
ment of  both  houses,  riir.  that  the  plaintiff  should  have 
lib  BM  he  had  been  accustomed  to  occupy  it,  and  that  his 
^Uuighter  should  have  the  other,  with  a  right  of  way  to  the 
^fard,  and  the  use  of  the  pump  and  privy.    He  therefore 
vas  fully  aware  of  what  he  was  doing;  and,  taking  the 


tfcSB* 
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houses;  and  the  description  of  the  second  tenement  is  deci-  182^ 
ore  to  shew  that  he  meant  to  confine  it  to  the  occupation  of  Prbm 
Edwards,  as  he  enjoyed  it  at  the  time  of  making  the  will.       pae&m.' 

Mr.  Justice  Gaselee. — I  am  of  the  same  opinion.  The 
cue  of  Doe  d.  Clements  \.  Collins  {a),  appears  to  me  to 
betr  a  strong  resemblance  to  the  present.  There  the  tes* 
titor  being  tenant  for  years  of  a  house,  garden,  stables, 
and  coal-pen,  occupied  by  him,  devised  in  the  following 
words:  **  I  give  the  house  I  live  in  and  garden  to  H.  C.^ 
without  using  the  word  appurtenances ;  and  it  was  held 
that  the  stables  and  coal-pen  passed  without  being  ex- 
pressly named,  although  the  testator  used  them  for  pur- 
poses of  trade,  as  well  as  for  the  convenience  of  his  house, 
and  Mr.  Justice  Ashhurst  there  said  (6), ''  the  testator's  in- 
tention appears  to  have  been,  to  give,  by  the  bequest  of  his 
house,  every  thing  which  was  in  his  occupatiouy  as  proper  and 
convenient  for  the  occupation  of  the  house;'*  and  although 
he  expressed  a  difficulty  as  to  the  coal-pen,  and  doubt- 
ed whether  it  would  have  passed  by  the  bequest,  if  it  had 
heen  proved  to  have  ever  been  annexed  to  any  other  tene- 
ment; yet,  he  said,  that  as  no  proof  of  that  sort  was  given, 
it  must  be  taken  for  granted,  that  it  never  was  annexed  to 
any  other  tenement,  and  then  a  very  slight  degree  of  evidence 
was  sufficient,  for  the  purpose  of  she¥ring  that  it  should  pass 
with  the  house.  Here,  the  testator  used  the  cellar  in  ques- 
tion for  his  own  purposes,  during  the  time  he  occupied  the 
plamtiff's  house,  and  the  latter  afterwards  continued  to 
occupy  it  in  the  same  way.  The  testator,  at  the  time  of 
making  his  will,  occupied  another  part  of  the  same  premises 
belonging  to  the  house  devised  to  the  plaintiff;  and,  if  so, 
the  coal-cellar  might  be  necessarily  appurtenant  to  it.  The 
testator  was  seised  of  both  houses,  and  gave  the  one  to  his 
ion,  in  the  state  in  which  he  then  occupied  it,  and  the  other 

(a)  2  Term  Rep.  498.  (6;  Id.  602. 
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to  his  daoghteri  as  EdmardM  oecupied  it  Sadi  oeeiip»- 
tioii  must  be  taken  to  refer  to  the  tiine  of  malung  the  w3L 
And  it  appears  to  me,  that  no  evidence  offered  on  Ae  part 
of  the  defendant  was  improperly  rejected  at  the  trial, 
as  the  phuntiff  had  preTiously  proved  the  fact  of  occupa- 
tion and  enjoyment  of  the  cellar  in  question,  which  was  <tf 
itself  suflScient  to  warrant  the  Jury  in  finding  a  verdict 
for  him. 

Rule  discharged  (a). 


(«)  See  Bodenkam  t.  Pritehardy  1  Bam.  &  Ores.  350;  On^l^  v. 
C&cm^m,  8  B.  Moore,  065 ;  ^.  C.  1  Bing.  483. 


WW  9^W9^^^^^^^^^^W ^ 

F€b.gik. 

Tbt  Court  will 
not  eskige  the 
time  fiv  bail  to 
render  their 


pnnctpUf  ooan 
afidavit  that  he 
waa  ill,  aod 
could  not  be  re- 
moTcd  without 
endangering  hit 
life. 


Wakrinoton  r.  Sammell. 

A  RULE  having,  on  a  former  day,  been  obtained  by  IVIr, 
Serjeant  Adams,  calling  on  the  plaintiff  to  shew  cause  why 
the  time  for  the  defendant's  bail  to  render  their  principal 
might  not  be  enlarged,  on  an  affidavit  stating  that  he,  the 
defendant,  was  in  an  extreme  state  of  illness,  and  that,  if  he 
were  removed,  his  life  would  be  endangered : — 

Mr.  Serjeant  fFilde,  now  shewed  cause,  and  relied  on 
Wynn  y.  Petty  {a),  where  the  Court  o{  King's  Bench  refus- 
ed time  to  be  enlarged  for  the  bail  to  render  their  prin- 
cipal, on  an  affidavit  that  he  could  not  be  removed  from 
the  place  where  he  was  confined  by  illness,  without  en- 
dangering his  life,  which  was  precisely  this  case ;  and  in 
Grant  v.  Fagan,  Lord  EUenborough  said  (6),  that  as  to 
the  incapacity  of  bail  to  render  their  principal,  arising 
without  any  default  of  their  own,  the  same  excuse  migh 
as  truly  be  made  in  the  case  of  the  sickness  of  the  prind 


(a)  4  East,  102. 


{h)  Id.  190. 
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1^  00  at  to  make  him  incapable  of  remoTal,  without  en*       \1^^^ 
jdngering  bia  life,  where,  nevertheless,  the  hail  are  answer-    Wabeinoton 


Lord  Chief  Justice  Best. — These  cases  are  expressly 
in  point,  to  shew  that  we  cannot  accede  to  this  application. 
We  must  adhere  to  established  rules;  the  hardship  of 
a  particular  case  caniK>t  justify  us  in  departing  from  the 
moal  practice;  and  where  one  party  must  suffer  by  the 
act  of  God,  we  cannot  interfere. 

The  rest  of  the  Court  concurring — 

Kule  discharged  (a). 

(^)  See  Coek  ▼.  Bell,  13  East,  366. 


TiNOLE  V.  Boston.  jPe*.  giif' 

A  RULE  having  been  obtained  by  Mr.  Seijeant  fFilde,  A  writ  of 


<ni a  former  day,  to  shew  cause  why  a  writ  of  accedas  cul  ^oei R<?Hefor 
turm,  sued  out,  by  the  defendant,  to  remove  a  plaint  f p,2Sft^'*I 
&om  t&e  Court  of  Bequests  for  the  manors  of  Sheffield  oowt  of 


fnee  lo  •  sum* 

nd  Ecclesallf  into  this  Court,  should  not  be  set  aside,  on  nor  Court,  ana 
tte ground,  that  the  w^t  had  been i3sued  improperly.         ktterCMrtwffl 

ttt  it  gfldt  OB 

BlOtiOII. 

IAtp  Serjeant  PeaAe,  now  shewed  cause,  and  submitted, 
that  writs  of  this  description  had  been  frequently  sued  out, 
pieriou^ly  to  the  decision  of  this  Court,  in  the  late  case 
^Seott  V.  Bjfe  (a);  and  that  the  present  writ  had,  in  fact, 
.Wen  issued  before  that  case  was  determined.  In  that  case^ 
top,  t}ie  qpestion  turned  on  the  jurisdiction  of  this  Court, 
toflet  luside  a  writ  o{  false  judgment;  ai^d  although  Dr. 


(a)  9  B.  Moore,  649. 
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CrroetweWs  case  was  relied  on,  to  shew  that  such  a  writ  did 
not  lie ;  d  fortiori,  the  present  writ  is  the  proper  mode  of 
proceedings  and  more  particubrly  so,  as  the  Court  of  Re- 
quests is  not  a  Court  of  record. 

Lord  Chief  Justice  Best. — Independently  of  the  case 
of  Scott  T.  Bye,  this  question  has  already  been  decided  in 
the  late  case  of  Bates  v.  Turner  (a),  where  we  expressly 
held,  that  a  writ  of  accedes  ad  curiam  will  not  lie  for  the 
removal  of  a  plaint  from  a  Court  of  Conscience  to  thii 
Court.  But  as  the  present  writ  was  sued  out  before  the 
decision  in  Scott  v.  Bt/e,  the  rule  must  be  made 

(The  rest  of  the  Court  concurring — ) 

Absolute,  but  without  costs* 

(a)  Ante,  32. 


Tkunday, 
Feb.  lOtA. 

The  Court  will 
noC  order  an  an- 
nuity deed,  and 
other  securities 
connected  there- 
mith,  to  be  de- 
livered up  to  be 
cancelled*  al- 
though void  un- 
der the  statute 
17  G,  S,  c.  26, 
one  of  the  grant* 
on  being  an  in- 
fant, and  the 
memorial  being 
defective;  but 
will  only  set 
aside  the  war- 
rant of  attorney, 
and  judgment 
entered  up 
thereon. 


Stokton  r.  ToMLiNs  and  Another. 

A  RULE  nisi  was  obtained  by  Mr.  Serjeant  Onslow,  on 
a  former  day  iti  this  Term,  calling  on  the  plaintiff  to  shew 
cause  why  the  judgment  which  had  been  entered  up  on  a 
warrant  of  attorney,  for  securing  the  payment  of  an  annui- 
ty which  had  been  granted  by  the  defendants  in  this 
cause,  should  not  be  set  aside,  and  the  deed  and  other  as- 
surances delivered  up  to  be  cancelled,  on  the  groundsi 
first,  of  the  minority  of  one  of  the  defendants  at  the 
time  of  granting  the  annuity;  and  secondly,  that  there 
were  two  grantees,  although  it  appeared  on  the  face  of 
the  memorial  that  there  was  one  only;  and  consequently, 
that  such  memorial  had  not  been  properly  enrolled,  ac- 
cording to  the  statute  17  Geo.  3,  it  appearing  that  the  an- 
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finity  bad  been  granted  previously  to  the  passing  pf  the        i825* 
SS  Geo.  Sf  c.  141*  stortok 

•  9, 

.     ^  TOULXNS. 

Mt»  Serjeant  Wilde,  now  shewed  cause,  and  submitted^ 
that  although  one  of  the  grantors  were  an  infant,  it  was  no 
gronnd  for  avoiding  the  annuity,  as  against  the  other; 
8Dd  that,  although  there  were  two  grantees,  and  the  name 
of  one  only  appeared  on  the  face  of  the  memorial,  still  the 
Court  had  no  authority  to  order  the  deed  and  other  secu- 
ritiefl  to  be  cancelled;  but  that  their  jurisdiction  must  be 
eonfined  to  setting  aside  the  warrant  of  attorney,  and 
judgment,  as  those  alone  were  under  their  control,  and  with- 
in their  jurisdiction.  In  Dalmer  v.  Bamard{a\  where  a  rulet 
similar  to  this,  had  been  granted,  it  being  stated,  in  the  deed, 
thai:  the  consideration  money  was  paid  by  the  principal,  when 
it  appeared,  that  it  had,  in  fact,  been  paid  by  an  agent,  on  be- 
behalf  of  the  principal ;  the  Court  made  the  rule  absolute  as 
^  as  respected  the  vacating  of  the  warrant  of  attorney  and 
judgrment,  but  discharged  it  as  to  delivering  up  the  deeds  to 
^  jcancelled.    So  in  ex  parte  Chester  (6),  where  a  bond  and  ^ 

warrant  of  attorney  to  confess  a  judgment  had  been  given 
to  secure  an  annuity,  and  the  date  of  the  latter  was  not 
"^  forth  in  the  memorial,  the  Court  only  set  aside  the  war- 
'^t  of  attorney  over  which  they  had  jurisdiction,  as  it  was 
^proceeding  in  Court.     In  The  Duke  of  Bolton  v.  WU- 
'^Q^tKf,  Lord  Loughborough  said  (c),  ''  the  Courts  of  com- 
^"^^nx  law,  which  will,  upon  their  general  jurisdiction,  enter 
^"^fe  the  validity  of  the  warrant  of  attorney  or  judgment, 
^Pon  motion,  in  the  particular  application,  under  the  sta- 
^^17  Geo.  3,  will  only  set  aside  the  judgment  or  execu- 
^^ti,  or  vacate  the  warrant  of  attorney ;  but  their  jurisdic- 
^^X)  does  not  extend  to  ordering  the  bond  to  be  deli- 

<^)  7  Term  Rep.  248.  (»)  4  Term  Rep.  694. 

(e)  2  Vet.  Jon.  154;  S.  C.  4  Brown's  Chan.  Gas.  310. 
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5^^  vered  up ;  and ,  if  ever  done,  it  has  been  done  inadvertently ;~ 
That  distinction  was  adverted  to  in  a  note  to  Ex  part0 
Ansell{a);  and  in  Symonds  v*  Coboume  (b)^  the  Court  re- 
fused to  order  an  annuity  bond  to  be  delivered  up  to'  be 
canoelledi  for  want  of  a  memorial,  pursuant  to  the  statule  j 
and  Lord  Chief  Justice  Eyre  there  said,  that  tbe  moftiaa 
should  have  been,  to  stay  proceedings. 

• 

Mr.  Sei}eant*(>ii«fow,  in  support  of  the  rule,  cdntendJ 
ed,  that  all  the  securities,  as  well  as  the  contraict  itadf/ 
were  ipso  facto  void,  as  one  of  the  grantors  wais  anf  bn^ 
fant  at  the  time  the  annuity  was  granted ;  and  by  the  17tk 
Geo.  8,  c.  S6,  s.  6,  it  is  enacted,  **  that  all  contracts  far 
the  purchase  of  any  animity  with  any  person  being  undetf  iim 
age  of  twenty-one,  shall  be  and  remain  utterly  voidf  saiiy  al' 
tempt  to  confirm  the  same,  after  such  person  shall  have  at' 
tained  the  age  of  twenty-one  notwithstanding;  and  Aafl 
any  person  procuring  an  infant  to  grant  an  annuity,  or  ratk' 
fy  it  when  of  a^e,  shall  be  guilty  of  a  misdemeanor,  mai 
punished  by  fine  or  imprisonment."  In  Blaeision^4 
Commentaries  (c)^  where  that  learned  Judge  was  treating 
of  the  act  in  question,  it  is  said,  **  in  case  of  colhuiv^ 
practices  respecting  the  consideration,  the  Court,  in  whidr 
any  action  is  bVought,  or  judgment  obtained  upon  suAf 
collusive  security,  may  order  the  same  to  be  cancelled,  and 
the  judgment  (if  any)  to  be  vacated;  and  also  all  contrMli 
for  the  purchase  of  annuities  from  infants,  shall  remain  ut^ 
t^ly  void,  and  be  incapable  of  confirination,  after  sudi  fs^ 
fants  arrive  to  the  age  of  maturity.**  And  in  fFUUammr^ 
Hoekin  (c/),  the  Court  set  aside  a  bond  and  othei^  securti 
ties  lor  aA  annuity,  after  a  lapse  of  six  years,  for  two  of 
which  it  had  been  paid,  on  the  ground  that  the  considera^ 

(«}  I  B6S.  &  PuK  m,  n.  (c)  Voir  2,  p.  46 1 . 

(6)  Id.  #G.  (i/l  8  T^Qt;  435. 
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6m  money  was  noC  the  property  of  A.^  as  stated  in  the  se- 
curities, but  of  B.,  and  that  the  name  of  the  person  on 
rtose  behalf  the  money  was  paid,  was  not  truly  set  forA 
is  die  receipt  thereon;  B.  being  idive,  and  haTing  dahneil 
die  consideration  money  and  the  annuity  as  his  owii. 

Lord  Chief  Justice  Best. — ^This  is  an  application  Uf  set 
ifldea  warrant  of  attorney  and  judgment  entered  up  thereon; 
lad  wUch  warrant  of  attorney  was  given  to  secure  the  pay^ 
nent  of  an  annuity  granted  by  the  defendants  to  the  plaintiff; 
anddiat  the  deed  and  other  securities  might  be  delivered 
op  to  be  cancelled,  on  the  grounds  that  one  of  the  grantors 
WIS  an  infant  at  the  time  the  annuity  was  created,  and 
Aat  there  had  been  no  proper  enrolment  of  the  memorial. 
But  we  can  only  exercise  a  jurisdiction  over  the  warrant  of 
attorney  and  judgment,  as  we  have  no  authority  under  the 
4di  section  of  the  statute  17  Geo.  3,  ip  order  the  deed  and 
odwr  securities  to  be  cancelled,  that  section  being  confined 
to  eases  where  part  of  the  consideration  should  be  re^ 
toned  to  the  person  advancing  it;  or  in  case  it  should  be 
psid  in  notes  which  should  not  be  paid  when  due,  or  if  the 
eeasideration  should  be  paid  in  goods,  or  any  part  of  it  re- 
tnnsd  on  pretence  of  answering  the  future  payments  of  th6 
ttmnty,  or  on  any  other  pretence.  It  appears  to  me  to  be 
enoagh  to  say,  that  this  is  not  one  of  those  specified  cases; 
ncl  the  sixth  section  only  declares,  that  all  contracts  for 
Ae  pnrchase  of  annuities  with'  in&nts  shall  be  void,  and 
does  not  give  us  a  jurisdiction  to  set  aside  the  deed,  bond,  o^ 
other  assurances,  given  to  secure  the  annuity. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrouqh  con^ 

Mr.  Justice  Gaselbe. — AU  the  authorities  shew  that 
we  have  only  a  summary  jurisdiction  to  set  aside  the  war- 
'^t  of  attorney,  and  exercise  a  ccmfrol'  over  the  judg- 


17S 
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jflg^        ment  entered  up  thereon^  as  they  are  proceedings  in  Courti 
Stqeton       of  which  we  can  take  notice  on  motion.     In  Garrood  v. 
ToKLiNt.      Sanders  (a),  where  the  grantor,  having  assigned  a  lease 
for  securing  the  payment  of  an  annuity,  afterwards  sold  hit 
interest  in  the  lease  to  a  bond  fide  purchaser,  it  was  heU, 
that  he  was  not  entitled  to  have  the  security  delivered  up 
to  be  cancelled,  on  the  ground  that  the  memorial,  reqiured 
by  the  17  Geo.  3,  had  not  been  duly  registered,   as  the 
Court  said  that  the  words  of  the  4th  section  of  the  act  were 
expressly  confined  to  cases    where  the  application   was 
made  by  the  grantor  himself*     In  Hart  v.  Lovelace  an 
application  was  made  to  cancel  an  indenture,  bond,  and¥au^ 
rant  of  attorney,  given  to  secure  an  annuity ;  and  Lord 
Kenyon  said  (6),  '^  he  was  not  prepared  to  say  whether  or 
not  all  the  instruments  given  to  secure  an  annuity  must  be 
set  aside,  because  one  only  was  not  properly  registered, 
and  that  the  cases  on  that  subject  were  not  reconcileable;** 
but  that  case  was  decided  on  another  ground.     In  Stead- 
man  v.  Purchase  (c),    an  application    was   made    to  set 
aside  the  judgment  and  annuity  deeds,  because  the  in- 
dorsement on  the  indenture  by  which  the  annuity  was 
granted,  was  not  registered  as  well  as   the  deed  itself; 
and  the  Court  made  that  part  of  the  rule,  to  set  aside  the 
judgment,  absolute,  but  discharged  that  part  of  it  which, 
had  reference  to  setting  aside  the  deeds,  as  they  had  only  ai 
summary  jurisdiction  over  the  judgment,  by  reason  of  the 
warrant  of  attorney.     Although,  in  ex  parte  Ansell,  thifl 
Court  made  a  rule  absolute,  to  cancel  the  Ixmd,  warraa. 
of  attorney  and  deed,  on  the  ground  that  the  memorial  dia 
not  state  the  terms  and  conditions  of  redemption  contains 
ed  in  a  proviso  in  the  deed;  yet  the  learned  reporters,  m^ 
a  note  subjoined  to  that  case,  after  referring  to  ex 
Chester,  and  the  dictum  of  Lord  Loughborough^  in  t 
Duke  of  Bolton  v.  WilUams,  doubted  whether  the  rule  ^3 

(a)  6  Term  Rep.  403.  (b)  Id.  476.  (c)  Id.  737. 
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€x parte  AmeU  was  not  made  absolute  in  the  form  in  which 
k  was  moved,  through  inadvertence;  and  in  St/monds  y. 
Coboume^  the  Court  acted  accordingly,  and  refused  to  or- 
der an  annuity-bond  to  be  delivered  up  to  be  cancelled, 
Sot  want  of  a  memorial  pursuant  to  the  statute  17  Geo. 
S,  although  it  was  void  by  tlie  Ist  section  of  the  act. 
The  Court  of  Exchequer  have  proceeded  on  the  same 
principle;  and  in  Appleby  v.  Smith  {a),  and  Jeffrey  v. 
The  Duchess  of  ^Mo/(6),  refused,  on  motion,  to  order  the 
securities  to  be  delivered  up,  for  an  omission  or  informa- 
lity in  the  memorial,  but  confined  themselves  to  setting 
aside  the  warrant  of  attorney  and  judgment ;  it  being  ad- 
mitted, in  the  one  case,  that  they  only  could  be  reached  by 
motion; — and  in  the  latter  the  Court  held  that  they  had  no 
authority  to  direct  the  securities  to  be  delivered  up,  the 
cases  in  which  such  jurisdiction  is  given  by  the  4th  section 
being  specifically  defined.  On  authority,  therefore,  as 
well  as  on  principle,  the  rule  for  setting  aside  the  warrant 
of  attorney,  and  judgment  entered  up  thereon,  in  this  case, 
must  be  made  absolute ;  and  that  part  of  it  requiring  the 
cancelling  the  deed  and  other  securities,  discharged  (c). 

Rule  accordingly. 


1825. 


Stortox 

V. 
TOMLINS. 


(a)  5  Anst.  865. 

(h)  Id.  n. 

(e)  See  CUwner  v.  Whaley, 


3  East,  500.     Brown  v.  Rose,  1 
Marsh.  478. 


Pryce  and  Another  t?.  Wilkinson. 


Thurfdaif, 
Feb.  lOth. 


X  HIS  was  ^n  action  oi  assumpsit. — The  first  count  of  the  The  piaindffli 
declaration  stated,  that  the  defendant  was  indebted  to  the  pfo^yei  by  "^  ™" 
plaintifTs  in  1000/.,  for  the  work  and  labour,  care,  dili-  defendant  to 

"^  ^  '  sell  an  estate  for 

him,  and  being 
unable  to  do  to,  they  applied  tb  an  attorney,  who  raiged  a  sum  by  wuy  of  mortgage,   but  they  did 
not  interfere  in  the  negotiation : — Held,  that  as  they  had  nKsisted  in  procuring  the  loan,  they 
were  driTers  of  a  bargain,  within  the  statute  12  Aimtt  stat.  2,  o.  IiJ,  5.  2,  and,  therefore,  only  en- 
tiiled  to  5«.  jDcr  ctnt,  committion. 

VOL.  X.  N 
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WiLKINSOK. 


\,  journies  and  attendances  of  the  plaintUbi  by  then 
done,  performed  and  bestowed^  as  the  agents  of  the  de- 
fendant,  and  <yi  his  retahier ;  and  for  certain  coounissioii 
and  reward  due  and  payable  from  the  defendant  to  the 
plaintiffs,  in  respect  thereof.  To  this  were  added  a 
guanium  Wieruii,  and  the  usual  money  counts.  The  de- 
fendant suffered  judgment  by.  de&ult  A  writ  of  inquiry 
of  damages  was  executed  before  the  Secondary,  in  Cole^ 
man  Street,  London^  on  the  ISA  December  laat,  when 
it  appeared  that  the  plaintiffs,  accountants  in  the  city, 
sought  to  recover  105/.,  being  a  commission  of  2i  per  cent. 
for  procuring  for  the  defendant  a  loan  pf  iSOOl.,  on  the 
mortgage  of  an  advowson  in  Essex,  of  which  he  was  die 
incumbent.  That  the  defendant  being  desirous  of  dis- 
posing of  the  advowson,  subject  to  his  own  inciunbencft 
had  employed  the  plaintiffs  to  sell  it  for  him;  that  they« 
not  having  succeeded  in  the  attempt,  represented  to  the  de* 
fendant,  that  they  could  procure  him  the  money  he  wanted^ 
upon  mortgage;  and  that,  with  his  consent,  they  negotial* 
ed  with  several  solicitors  for  that  purpose,  and  eventually  a ' 
loan  of  4200/.  was  procured  by  a  soUcitor  employed  by  the 
plaintiffs,  but  without  any  iurther  interference  on  their  parts. 

The  plaintiffs,  in  support  of  their  claim  for  commission^ 
produced,  before  the  Secondary,  several  letters  writtai 
by  the  defendant  to  them,  containing  a  correspondence 
from  August,  1823,  to  January,  1824,  and  in  one  of  which 
the  defendant  stated,  that  he  certainly  would  not  object 
to  the  plaintiff's  terms  of  ^  per  cent.,  if  they  would  finish 
the  business  speedily. 

It  was  objected,  for  the  defendant,  that  this  demand  of 
2i  per  cent,  was  illegal,  under  the  statutes  of  usury,  12  Car. 

2,  c.  13,  s.  S,  and  12  Anne,  stat.  2,  c.  16,  s.2(a),  which 
limit  the  commissions  upon  the  procuration  of  loans  to  5s. 
per  cent. 

(a)  By  12  Anm,  stat.  2,  c.  16,  ryscriTeneraodacriveiierB,  brolnr 
8. 2,  confirming  12  Car,  2,  c.  13,  s.      and  broken,  dolidtor  and  solidt- 

3,  it  is  enacted,  *'  that  all  and  eve-     on,  driver  and  driven  of  bargaini 
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The  Secondary  was  of  opinion  >  that  the  plaintifis  were 
tiarred  bj  those  statutes  from  recovering  more  than 
5r.  per  eeni.;  and^  in  his  charge  to  the  Jury^  he  told  them, 
that  if  they  considered  the  work  and  labour,  proved  by  the 
plaintiflb,  entitled  them  to  ten  guineas,  which  was  the  ex- 
tent they  could  reeover,  being  59.  per  cent,  on  ASOOl.^ 
tfley  must  give  a  verdict  for  that  sum;  and,  if  not,  then 
Ibr  any  less  sum  which  they  might  think  proper.  The 
lory  accordingly  returned  a  verdict  for  the  plaintiffs  for 
\QL  lOs. 


IMS. 


Ifr.  Serjeant  JVildey  on  a  .fonner  day  in  this  Term, 
on  aflSdavits  of  the  plaintiffs,  stating  these  facts,  obtained 
m  rale  nisi  that  this  inquisition  might  be  set  aside,  and  a 
new  writ  of  inquiry  executed,  on  .the  ground  of  a  misdirec- 
fkm  to  the  Jury  by  the  Secondary.    He  submitted  that 
Ae  plaintiffs  did  not  fall  within  the  operation  of  the  statutes, 
BBtbey  did  not  advance  the  money  themselves ;  and  that,  at  all 
events,  they  were  entitled  to  a  remuneration  for  endeavour- 
ing to  dispose  of  the  advowson  in  the  first  instance;  and 
7  they  had  been  obliged  to  take  journies,  and  incur  ex* 
yeiAsea,  in  examining  the  property  and  making  other  in- 
^quilies,  they  were  cleariy  entitled  to  a  larger  commission 
^tum  &f  •  per  cent. 


Mr.  Serjeant  BosanqKet  now  shewed  cause,  and  relying 
the  statute  12  Anne,  stat.  S,  c.  16,  submitted,  that,  un- 


Inrcoatniets,  who  shall,  afksr  the 
SMk  S0fiiemh€r,A7l4,  tske  or  re- 
ceive.  Erectly  or  indirectly,  any 
«iua  or  rams  of  money,  or  other 
Tewaid  or  thing,  for  brokasfe,  so^ 
Ikiting,  driving:  or  procuring  the 
IsfA  sr  forbearing  of  any  aum  or 
•WHS  of  money,  over  and  above 
the  rate  or  value  of  five  tkillingt 
for  tbe  kwn  or  forbearing  of  100^ 


for  a  year,  and  so  rateably,  or 
above  twelve  pence  ov^  and  above 
the  stamp  duties,  for  making  or 
renewing  of  the  bond  or  bill  for 
loan,  or  forbearing  thereof,  or 
for  any  counter-bond  or  bill  con- 
cerning the  same,  shall  forfdt  for 
every  such  offence  20/.,  vdth  costs 
of  suit,  and  suffer  imprisonment 
for  half  a  year:** 
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^j8g5.^  der  the  circumstances,  the  plaintiffs  must  be  considered  lis 
Pryce  having  procured  the  loan  in  the  character  of  brokers,  so 
Wilkinson.  *®  ^o  bring  them  within  the  meaning  of  the  second  section 
of  that  act;  wid  although  they  did  not  interfere  after 
the  loan  was  negotiated  for,  yet  they  were  the  means 
of  its  being  ultimately  procured;  and  any  party  who  is 
instrumental  to  the  procurement  of  money,  by  way  6f 
loan,  falls  expressly  within  the  sptirit  and  operation  of  the 
statute;  and  here  it  is  quite  clear,  that  the  plaintiffs  for- 
warded the  transaction. 

Mr.  Serjeant  Wilde,  in  support  of  the  rule,  insisted,  that 
the  plaintiffs  did  not  of  themselves  procure  the  money,  nor 
did  they  do  any  thing  to  bring  themselves  within  the  con- 
templation of  the  Legislature,  at  the  time  the  statute  was 
passed;  and  that  they  did  not  fall  within  either  of  the 
classes,  or  description  of  persons  mentioned  in  the  act,  rtv. 
brokers,  solicitors,  or  drivers  of  bargains.  That  at  the 
express  request  of  the  defendant,  they  sought  for  per- 
sons who  were  likely  to  treat  for  the  loan  required ;  that 
they  were  therefore  mere  general  agents,  and  had  nothing 
whatever  to  do  with  preparing  the  securities  by  which  the 
loan  was  to  be  negotiated  or  effected.  And  although  a 
solicitor,  or  driver  of  bargains  might  be  within  the  act,  it 
could  not  apply  to  the  plaintiffs,  who  were  entitled  to  a 
remuneration  for  their  trouble,  and  for  the  expenses  in- 
curred by  them  in  endeavouring  to  effect  the  sale  in  the 
first  instance,  and,  on  their  failing  to  do  so,  in  introducing 
the  defendant  to  the  solicitor  of  the  party  by  whom  the 
money  was  eventually  advanced.  Such  solicitor  was  the 
party  whom  the  Legislature  meant  to  confine  in  his  charge 
for  brokage ;  and  here,  as  it  appeared  by  the  correspon- 
dence between  the  parties,  that  the  plaintiffs  were  em- 
ployed i:i  endeavouring  to  effect  a  sale  or  mortgage  of  the 
defendant's  property,  for  nearly  six  months  before  the  ul- 
timate arrangement  was  made,  they  were  entitled  to  re- 
cover on  the  count  founded  on  a  quantum  meruit. 
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Lord  Chief  Justice  Best. — The  plaintiffs  in  this  action       ^  Iftgg; 
were  originally  applied  to  by  the  defendant  to  procure  the 
■ale  of  his  advowson,  of  which  he  was  the  then  incum- 
bent.    The  sale  could  not  be  accomplished,  but  the  plain- 
tifis  endeavoiured  to  procure  a  loan,  and  accordingly  applied 
to  a  solicitor  for  that  purpose,  through  whom  the  negotia- 
tion was  idtimately  effected,  and  for  this  the  plaintiffs  sought 
to  recover  from  the  defendant  a  commission  of  Si  per  cenL 
It  is  clear,  therefore,  that  they  assisted  in  procuring  the 
advance  to  be  made.     The  question  then  is,  whether  for 
this  service  they  can  charge  a  commission  of  Z\per  ceni., 
or  must  be  confined  to  5s,  only.     It  is  not  necessary  to 
decide  whether  they  have  been  guilty  of  an  offence, 
for  which  they  are  liable  to  punishment;  it  is  enough 
if   the  transaction   in  which  Uiey  have  been  engaged 
fall  within  the  meaning  of  the*  Legislature    and  terms 
of  the  statute  of  ^nji^,  at  the  time  it  was  passed.     It  is 
quite  clear  that  it  is  against  the  policy  of  the  act,  the  ob* 
ject  of  which  was  not  only  to  reduce  the  rate  of  interest, 
but  to  protect  persons  in  distress,  who  might  require  the 
aasistance  of  scriveners,  brokers,  or  others,  and  provide 
against  the  extortionate  exactions  to  which  they  might  be 
otherwise  exposed.     The  1st  section  regulates  the  rate 
of  interest  to  be  taken  on  loans,  viz.  5/.  per  cent,  per  annum, 
and  the  Snd  applies  to-  scriveners,  brokers,  solicitors,  and 
drivers  of  bargains  for  contracts.     The  plaintiffs  certainly 
fidl  within  the  latter  description  of  persons;. and  although* 
they  did  not  drive  the  nail  to  the  head,  yet  they  not  only 
rendered  their  assistance  in  finding  out  a  person  who  would 
drive  the  bargain,  but  afterwards  allowed  it  to  be  driven ; 
and  if  persons  assist  in  driving  they  must  be  considered 
as  drivers.  The  statute  then  provides,  that  if  such  persons 
shall  take  or  receive,  directly  or  indirectly,  any  iBum  or 
reward  for  brokage,  soliciting,  driving  or  procuring  the 
loan  or  forbearing  of  any  sum  over  and  above  the  rate  or 
▼alue  o{5s,  for  the  loan  or  forbearing  of  100/.  for  a  year,. 
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1885.^  and  so  rateably,  they  shall  forfeit  for  every  audi  ofienoe 
SOL,  and  suffer  imprisonment  for  half  a  yean  The  plun*- 
tiffs  have  not  only  solicited^  but  been  the  actual  means  of 
procuring  the  loan  in  question ;  and  if  they  had  negotiatod  it 
altogether,  they  could  only  have  been  entitled  to  charge  at 
the  rate  of  5s.  percent, ;  and,  as  they  performed  part  ontyi 
it  would  be  absurd  to  say,  that  they  should  be  entitled  tn 
charge  more  than  if  they  had  dime  the  whole.  It  is  of  th^ 
greatest  importance,  that  persons  standing  in  the  situatiim 
of  the  defendant  should  be  protected  against  improvideni 
bargains,  which  they  might  be  induced  to  make  in  time  of 
need  or  necessity ;  and  monies  ought  not  to  be  allowed  to 
be  taken  firom  them,  which  in  justice  belong  to  their  cbb* 
ditors.  Parties  who  are  engaged  in  transactions  of  dm 
nature,  are  not  only  liable  to  lose  any  charges  that  mighl 
be  agreed  to  be  paid  them  by  way  of  compensation  or 
eommission,  but  they  may  also  be  called  on  to  suffer  the 
penalties  imposed  by  the  statute*  As,  therefore,  it  ap» 
pears  to  me,  that  if  the  plaintiffs  had  negotiated  the  whole 
of  the  loan,  from  beginning  to  end,  they  could  only  be  en^ 
titled  to  charge  the  defendant  at  the  rate  of  5^.  per  cemi.p 
I  think  the  view  the  Secondary  took  was  correct,  and  that 
this  rule  mustp  consequently,  be  discharged* 

Mr.  Justice  Park.-— It  is  of  the  greatest  importance  thai 
this  statute  should  receive  the  construction  put  on  it  by 
my  Lord  Chief  Justice;  and  if  the  argument  for  the  plaie^ 
tiffs  could  prevail,  the  operation  of  the  statute  would  be  al- 
together perverted;  as,  before  a  transaction  of  this  natoie 
were  completed,  a  party  who  might  endeavour  to  procuBS 
a  loan  by  way  of  umuity,  at  an  exorbitant  rate,  might  atop 
short  just  before  the  completion  of  the  tranaaction:  and 
here  it  appears  by  the  affidavits,  that  the  plaintiflSi  enloed 
into  the  negotiation  for  the  loan,  and  that  they  antictpatod 
its  completion,  as  the  defendant  stated  in  one  of  his  fetiwa 
that  he  would  not  object  to  their  terms  of  ^  per  cemi^  i£ 
they  would  finish  the  business  speedily. 


IN  THB  FIFTH  AMD  SIXTH  TEAE8  OF  GEO.  IV. 

Mr.  JvBtice  BvRRoueH. — If  the  plaintiffs  had  actually 
aontraeted  with  the  defendant  at  the  rate  of  i^per  eenLf 
by  way  of  commissioni  th^  could  not  have  been  entitled 
to  reoorer  it^  as  the  transaction  fells  within  the  meaning 
and  operation  of  the  statute ;  and  I  very  much  doubt  whe- 
Aer  they  were  entitled  to  recover  any  thing.  If  they  took 
St  per  cetd.  they  would  have  been  guilty  of  a  misdenieanor» 
and  if  so*  they  could  only  be  entitled  to  nominal  damages* 
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Mr.  Justice  Gaselbb. — If  there  had  been  any  evidence 
of  a  s)pecifie  contract  for  sale,  and  the  plaintiffs  were 
pot  to  expense  in  endeavouring  to  effect  it,  but  could  not 
succeed,  they  might  have  been  entitled  to  recover,  on  the 
counts  for  work  and  labour;  but  they  sought  to  recover  from 
llie  defendant  a  certain  commission  for  negotiating  for  a 
kMm,  which  fells  within  the  meaning  of  the  statute. 

JELule  discharged,  with  cost8». 


IN  THE  EXCHEQUER  CHAMBER. 


Writbhead  f>.  Orebtham  . 
[In  Error.] 


Feb.  lOfA 


This  was  a  writ  of  error  from  the  Court  of  King*s  A  count  in  m- 
,  on  a  judgment  after  verdict,  m  m  action  of  assump-  ^!uhe  plain-' 

tiff,  at  the  re- 
quest of  the  de- 
Um  !•  I«f  #«t  70SIL  in  the  purduie  «f  an  tnnuity;  that  the  defendant  promiaed 
to  me  doe  care  to  lay  out  the  money  in  such  purchaiCf  the  payment  whereof  should  be  well  and 
SoAeieBtly  aceorcali  that  the  plaintiff,  confiding  in  the  deflkidant's  promise,  delivered  the  money 
l»  Maa  for  thai  pwrpoai^  bat  that  he  advMced  it  oo  t  bad  and  Inaolkiemt  security: — Held» 
Ai4  aftc^  terdlet,  k  must  be  taken  that  the  promise  was  made  in-  consideration  of  the  dellTery  of 
jfcawBBiy,  vhkh  wmA  t  safBtlerift  oonslderatiiii}  tmA  Ikat,  «mi  if  snch  ooMidtra^  were  Insofll- 
eientiy  stated,  no  olijectioo  could  be  raised  to  it,  either  iu  arrest  of  judgment,  or  by  writ  of  orror. 
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1825.  sit,  against  the  defendant  below,  for  not  securely  investiDg 
Whxtehiad  a  sum  of  money  entrusted  and  delivered  to  him  by  the 
Orbethjim.     plaintiff  below,  according  to  his  undertaking. 

The  declaration  contained  several  counts;  asd,  atthe 
trial,  a  verdict  was  entered  for  the  plaintiff,  upon  the  five  first 
counts,  generally.  The  third  count  stated,  "  that  where- 
as, before  the  making  of  the  promise  and  undertaking  of 
the  defendant  below,  thereinafter  mentioned,  to  wit,  on, 
&c.,  at,  &c.,  the  plaintiff  below,  at  the  special  instance 
and  request  of  the  defendant  below,  retained  and  em- 
ployed the  defendant  below  to  advance  and  lay  out  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  700A  for  the  plaiur- 
tiff  below,  in  the  purchase  of  an  annuity,  to  be  well  and 
sufficiently  secured,  he,  the  defendant  below,  undertook, 
and  then  and  there  faithfully  promised  the  plaintiff  b^olr 
to  use  due  and  sufficient  care  to  advance  and  lay  out  the 
said  sum  of  money  in  the  purchase  of  an  annuity,  the  pay- 
ment whereof  should  be  well  and  sufficiently  secured."  The 
plaintiff  below  then  averred,  ^^  that  he,  confiding  in  the 
said  last-mentioned  promise  and  undertaking  of  the  de- 
fendant below,  afterwards,  to  wit,  on,  &c.,  at,^&c.,  deli- 
vered to  him,  the  defendant  below,  the  said  last-mentioned 
sum  of  money,  for  the  purpose  last  aforesaid;  and  that  al- 
though the  defendant  below,  afterwards,  to  wit,  on,  &c.,aty 
&c.,  did  advance  and  lay  out  the  said  sum  of  money  for  the 
plaintiff  below,  in  the  purchase  of  a  certain  annuity,  to 
wit,  the  purchase  from  the  Reverend  Samuel  Locke ^  of  an 
annuity  or  annual  payment  of  96/.,  during  the  life  of  the 
said  Samuel  Locke,  for,  and  in  consideration  of,  the  said 
sum  of  700/.,  the  money  of  the  plaintiff  below,  then  and 
there  advanced,  and  paid  by  the  defendant  below  to  the 
said  Samuel  Locke;  nevertheless,  Hiat  the  defendant  be- 
low, not  regarding  his  said  promise  and  undertaking, 
but  contriving,  and  fraudulently  intending,  craftily  and 
subtilely,  to  deceive,  defraud,  and  injure  the  plaintiff 
below*  in  this  behalf,  did  not,  nor  would,  use   due  and 
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care  to  advance  and  lay  out  the  said  sum  of  mo-  10S5- 
ney  in  the  purchase  of  an  annuity,  to  be  well  and  suffi-  Wbitbbkao 
ciently  secured,  but  wholly  neglected  so  to  do,  and  there-  QmruAu. 
by  craftily  and.  subtilely  deceived  and  defrauded  the  plain- 
tiff below,  in  this,  to  wit,  that  the  defendant  below,  then 
and  there  wrongfully  and  unjustly  advanced  and  paid  the 
said  sum  of  700/.  to  the  said  Samuel  Locke,  as  aforesaid, 
on  a  bad,  insufficient,  and  inadequate  security ;  and  also,  in 
diis,  to  wit,  that  the  said  Samuel  Locke,  before  and  at  - 
the  time  of  the  said  advance  of  the  said  sum  of  700/.  to 
bam  as  aforesaid,  and  from  thence  hitherto,  had  been,  and 
then  was,  in  bad  and  insolvent  circumstances,  and  wholly 
unable  to  pay  the  said  annuity,  or  any  part  thereof;  and 
bj  reason  of  the  badness  and  insufficiency  of  the  said  secu- 
rity, and  of  the  said  last-mentioned  bad  and  insolvent  cir- 
cumstinces  of  the  toid  Samuel  Locke,  he,  the  plaintiff  be- 
low, had  been,  and  was  wholly  unable  to  recover  or  receive 
payment  or  satbfaction  of  the  said  annuity,  and  was  like- 
ly to  lose  the  same,  as  well  as  the  said  sum  of  700/.  so  ad- 
vanced and  paid  to  the  said  Samuel  Locke  as  aforesaid; 
and  also  thereby,  he  the  plaintiff  below,  had  lost  and 
been  deprived  of  the  use  and  benefit  of  divers  sums  of  mo- 
ney, amounting,  in  the  whole,  to  a  large  sum  of  money,  to 
wit,  the  sum  of  SOOL,  paid  by  the  plaintiff  below,  in  and 
about  the  effecting  and  keeping  on  foot  a  certain  policy  of 
inaurance,  effected  on  the  life  of  the  saidi  Samuel  Locke,  to 
witj  at,  &c,  aforesaid." 

The  error  assigned  (among  .others)  was,  that  a  ge- 
neral verdict  had  been  found  and  entered  for  the  plaintiff 
below,  with  general  damages  on  the  first  five  coimts  of 
the  declaration,  whereas  the  third,  (as  above  set  out),  was 
defective,  in  not  alleging  any,  or  a  sufficient,  consideration 
for  the  promise  and  undertaking  of  the  defendant  below, 
as  therein  set  forth.  The  case  now  came  on  for  argu- 
ment, when 
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latS.  Mr.  Tindal,  for  the  plaintiff  in  error  (defendant  belaw)f 

WKXTBHaAo  suhmittedy  that  there  was  no  consideration  for  the  promise  alp- 
OftCMTBAM*  leg^  on  the  fisice  of  the  third  count ;  as  it  is  merely  stated 
that  the  plaintiff  below,  at  the  request  of  the  defendant  be- 
low,  retained  and  employed  the  latter  to  layout  andadTanee 
a  certain  sum  of  money  in  the  purchase  of  an  annuity;  but 
there  is  nothing  to  shew  Aat  the  defendant's  promise  was 
made  in  consideration  of  such  retainer  or  employments 
In  Comyns's  Digest  (a),  it  is  laid  down,  **  that  an  mm 
mmprii  does  not  lie  without  a  consideration,  as  if  a  man^ 
widiout  more,  promise  to  bu3d  an  house  fi»r  another;  fttf 
that  is  nudum  pactumJ'  Although  cases  may  be  found 
where  a  consideration  may  be  implied,  as  in  Remingiam^ 
Taylor  (i) ;  where,  on  an  exception  being  taken,  that  theit 
was  no  ocmsideradon  alleged  for  the  defendant's  pronnss^ 
it  was  answered,  that  there  was  a  consideratioB  apparaat 
of  itsdif,  the  contract  being  for  goods  bargained  and  sold* 
Hsne,  howerer,  the  retainer  was  wholly  distinct  from  the 
subsequent  promise,  which  does  not  appear  to  hav^  beott 
made  on  such  retamer,  or  for  any  specific  employments 

[Lmnd  Chief  Justice  Best.  — Although  the  alkgatioi 
for  die  promise  is  not  laid  in  apt  words,  should  not  tht 
objection  have  been  raised  on  demurrer?] 

[Mr.  Baron  HuUoek. — It  must  be  presumed,  after  J^^ 
diet,  that  every  thing  necessary  to  sustain  the  action 
prored  at  die  trial;  and  evidence  must  have  been 
to  shew,  that  the  plaintiff  entrusted  the  defendant  widi 
700/.  to  lay  out  in  the  purchase  of  an  annuity,  and  that  of 
itself  implies  a  sufficient  cansoderation.] 

The  allegation  is,  that  the  defendant  promised  to  ase 
doe  and  sufficient  care  to,  advance  wad  lay  out  the  saoney 
in  the  punehase  d  an  annuity,  the  payment  wfaeeesf 

.(«)  Tit. ''  Ac6en upon  the  Case  upon  AsmmpiU/*  P.«« 

(h)  1  Lutw.  237. 
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dhaald  be  well  and  suffidently  eecured;  but  it  does  not 
■pp—r  that  the  defendant  acted  in  any  chaiacter  whidi 
Inpoaed  audi  a  duty  upon  him;  nor  can  a  presumption  be 
raised/  that  he  was  bound  to  investigate  the  securitfes; 
whieh  might  hsTe  been  the  case,  had  he  been  an  attor- 
ney;  nor  is  it  averred  that  he  was  to  receive  any  reward 
as  benefit  for  the  perfiMrmanoe  of  such  duty.  In  Bourne 
r.  Higgles  {m)f  which  was  an  action  against  an  attorney 
ler  non-leasancey  in  not  looking  sufficiently  inio  a  title,  It 
w«B  held  saffident  to  state  that  he  was  retained  as  an  at* 
tsmey,  widiout  stating  the  consideration ;  and  on  Ehee  y. 
Om§mm'd{b)9  being  dted.  Lord  Sttenborcugh  inquired  if 
it  were  Bot  stated  that  the  defendant  was  employed  as  an 
altoniey,  and  on  its  being  answered  that  he  was  alleged 
to  be  retained,  &c.,  but  not  as  an  attorney,  his  Lordship 
said,  diet  that  must  mean  that  he  was  retained  as  an  a^ 
torney,  and  that  the  Court  would  take  judicial  notice  tluit 
Iw  wonid  not  act  without  reward*  That  the  very  re- 
teiDBr  was  an  employment,  and  could  not  be  .said  to  be 
witiKiot  a  consideration.  Here,  however,  there  is  no  sile» 
that  the  de^Budant  was  an  attorney,  or  diet  he 
Mtained  or  entitled  to  any  reward.  There  is  oon« 
seqvently  no  apparent  consideration  for  the  defendanCVi 
peoedse  on  the  feee  of  the  count;  and-  even  if  titers  had 
I,  it  is  not  suffidentiy  stated*  The  judgement,  there* 
oaimot  be  supported,  as,  if  one  of  several  counts,  on 
wliidi  judgment  has  been  entered  up  on  a  verdict  for  gene* 
lal  damages,  be  defective  in  substance,  it  is  a  sufficient 
giemni  to  revetee  such  judgment. 

Mr.  Chkijfj  cotUra. — ^The  count  in  question  is  good,  or, 
at  ail  events^  may  be  supported  after  Yerdiet.  But  there 
waa  a  sufficient  consideration  stated  on  the  face  of  it,  and 
if  it  were  not  formally  stated,  or  even  not  at  all,  it  is  cured 

(«)  2  Chit.  Rep.  31 1.  {b)  5  Term  Rep.  143. 
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'^^^^       by  verdict.     The  count  in  substance  states,  first,  the 

tainer  and  employment  of  the  defendant  by  the  plainti£f^ 
on  a  certain  day,  to  lay  out  a  specific  sum  for  him  in  the 
purchase  of  an  annuity,  to  be  well  and  sufficiently  secured. 
That  constitutes  the  consideration.  Then  follows  a  pro- 
mise by  the  defendant  to  use  due  and  sufficient  care  to  lay 
out  the  said  sum  in  the  purchase  of  an  annuity*  The 
'promise  therefore  is  founded  on  the  previous  retainet: 
ahd  lastly,  the  plaintiff  avers,  that  he,  confiding  in  such  pro- 
mise, delivered  the  money  to  the  defendantybr  thepurpoie 
aforesaid;  but  that  he  advanced  it  on  an  insufficient  and 
inadequate  security.  The  subject  matter  for  the  consider* 
ation  is  not  only  apparent,  but  sufficient,  and  any  damage, 
or  any  suspension  or  forbearance  of  a  right,  or  any  posai* 
bility  of  a  loss,  occasioned  to  a  plaintiff  by  the  promise  of 
another,  is  a  sufficient  consideration  for  such  promise,. and 
will  make  it  binding,  although  no  actual  benefit  accrue  to 
the  party  undertaking.  In  Sturlyn  v.  Albany  {a\  whidt 
was  an  action  of  assumpsit  for  rent  in  arrear,  on  a  lease 
to  J.  S,,  who  granted  all  his  estate  to  the  defendant,  and, 
on  its  being  demanded,  the  defendant  promised  the  jiakh 
tiff,  that  if  he  could  shew  him  a  deed  that  the  rent  was 
due,  he  would  pay  him  the  rent  and  arrears^  and  the  plains 
tiff  shewed  him  an  indentui^e  of  lease;  it  was  moved  in  ar- 
rest of  judgment,  that  the  shewing  of  the  deed  was  no  eoiH 
sideration;  but  it  was  adjudged  for  the  plaintiff,,  the  C!ourl 
saying,  ^^  when  a  thing  is  to  be  done  by  the  plaintiff,  be  it 
ever  so  small,  it  is  a  sufficient  consideration  to  ground  an  ao^ 
tion."  So  in  March  v.  Culpepper  (6),  in  assumpsit  agaijusl 
an  administratrix,  on  a  promise  to  pay  a  debt  of  her  intes- 
tate, for  goods  had  of  the  plaintiff,  in  consideration  he  would 
let  two  persons  survey  the  account  was  held  to  be  a  good 
consideration.   In  PuUen  v.  Stokes  {c),  where  A,  having 

(a)  Cro.  EUz.  67.  (6)  Cro.  Car.  70.  (c)  2  H.  BL  312. 
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C9rered  judgment  against  JB.,  and  afierifacias  being  de*  j^^- 
livered  to  the  sheriff^  in  consideration  that  A.,  at  the  Wbitehead 
special  instance  of  C,  had  requested  the  sheriff  not  to  oesktbail 
execute  the  writ,  C.  promised  to  pay  A.  the  debt  and  costs, 
together  with  the  sheriff's  poundage,  &c. ;  on  a  judgment 
by  de&ult,  and  error  brought,  the  promise  was  held  to 
be.  binding  on  C,  although  it  was  not  averred  that  the 
aheriff  did  in  fact  desist  from  the  execution,  as  it  was 
sx^cient  to  state  the  request  to  forbear,  if  the  con- 
trary did  not  appear.  In  Williamson  v.  Clements  {a)f 
H  was  held,  that  any  act  which  is  a  detriment  to  the  plain- 
tifi;  18  a  sufficient  consideration  for  a  promise  to  pay  mo- 
ney, and,  therefore,  that  an  averment  that  the  defendant 
was  indebted,  on  a  bill  of  exchange,  and  that  the  plaintiff 
haying  lost  the  bill,  had,  at  his  request,  given  him  a  bond 
acknowledging  payment,  and  conditioned  to  indemnify  him 
against  the  bill,  stated  a  good  consideration  for  a  promise 
hy  the  defendant  to  pay  the  contents  of  the  bill,  as  it  was 
a  disadvantage  to  the  plaintiff  to  execute  thebond,  if  it 
were  of  no  advantage  to  the  defendant.  In  Coggs  v.  Ber^ 
ward  (&),  it  was  held^  that  if  a  man  act  by  commission  for 
another  gratuitously,  an  obligation  is  thereby  imposed  on 
him  to  perform  the  trust,  and  the  breach  of  it  is  a  good 
ground  of  action :  and  Lord  Chief  Justice  Holt  there  said  (c), 
''  it  is  objected,  that  there  is  no  consideration  to  ground 
the  defendant's  promise  upon ;  and  therefore  the  undertak- 
ing is  but  nudum  pactum.  But  to  this  I  answer,  that  the 
owner's  trusting  him  with  the  goods  is  a  sufficient  considera- 
tion to  oblige  him  to  a  careful  management ;  and  if  a  man 
will  take  a  trust  upon  himself,  and  miscarry  in  the  per- 
formance of  it,  an  action  will  lie  against  him  for  that,  though 
nobody  could  have  compelled  him  to  do  the  thing.  A 
bare  being  entrusted  with  another  man's  goods,  must  be 

(«)  1  TauDt.  52a  (6)  2  Lord  Raym.  1909. 

(c)  Id.  919. 
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ISMI^  taken  to  be  a  suiBcient  conaderation,  if  the  bailee  OMit 
Whitbhead  enter  upon  the  trust,  and  take  the  goods  into  his  poiftea* 
OftBBTHAii.  ^ii**'  The  same  principle  was  laid  down  in  Elsee  t»  Gtm$^ 
ioard  (a),  yrhere  a  count  stating  that  the  plaintiff  being 
possessed  of  some  old  materials,  retained  the  defendants 
perform  the  carpenter's  wodk  on  certain  buildings  of  tibe 
plaintiff,  and  to  use  those  old  materials ;  but  that  the  de- 
fendant, instead  of  using  those,  made  use  of  new  ones, 
thereby  increasing  the  expense,  was  held  good ;  and 
the  Court  there  drew  a  distinction  between  non-feasance 
and  mis-feasance :  and  in  Skietts  v.  Blackbume,  they  £8^ 
tinguished  between  a  gratuitous  and' general  baSee;  and 
Lord  Lougkboromgh  there  said  (6),  **l  agree  with  Sir 
WiUiam  Jones^  that  where  a  bailee  undertakes  to  perform 
a  gratuitous  act,  from  which  the  bailor  alone  is  to  iceeiVe 
benefit,  there  the  bailee  is  only  liable  for  gross  negligence; 
but  if  a  man  gratuitously  undertake  to  do  a  thing  to 
the  best  of  his  skill,  where  his  situation  or  profession  is 
such  as  to  imply  skill,  an  omission  of  that  skill  is  imputa- 
ble to  him  as  gross  negligence;**  and  in  Hutton  v.  Oi- 
borne  (c),  where  the  plaintiff  declared  that  the  defendant 
had  undertaken  to  carry  a  hare  for  the  plaintiff,  but  lost  it, 
and  it  was  objected,  on  demurrer,  that  the  plaintiff  had 
not  declared  on  the  custom  of  the  realm,  and  therefert 
that  the  defendant  must  be  considered  as  a  private  peraoDi 
and,  9o,  that  there  was  not  any  consideration  laid,  and  thiCt 
the  promise  was  a  mere  nudum  pactum;  yet  Mr.  Justiee 
Probyn,  and  Mr.  Justice  Reynolds  admitted  that  the  de- 
fendant must  be  taken  to  be  a  private  person ;  but  said, 
that  it  was  determined  in  Coggs  ▼.  Bernard  that  a  pri- 
vate person  was  answerable,  if  he  undertook  the  carriage 
of  goods,  for  a  misfeasance,  though  there  was  not  any  con- 
sideration; and  that,  if  a  private  person  voluntarily  under* 

(a)  6  Term  Rep.  143.  (5)  1  H.  Bl.  162. 

(e)  1  Selw.  Ni.  Pri.  3d  Edit.  362,  w. 
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took  the  eanriage  of  goods,  he  was,  by  law,  answerable  for  .j^^. 
dami^e  arising  from  his  negligence :  and  here  it  is  averred  Whitbbbad 
diat  die  plaintiff  delivered  money  to  the  defendant,  for  oeutbam. 
the  purpose  of  being  kid  out  in  the  purchase  of  an  annui- 
ty, and  he  of  course  expected,  that  it  would  be  sufficiently 
secured.  SecomdUf,  akhougfa  the  words  **  in  consideratum 
ikereqf^  are  omitted  in  the  count,  it  is  immaterial,  after 
vsniict.  in  Starke  v.  CheeMman  (a),  which  was  an  actien 
OB  a  bin  of  exchange,  protested  for  noiipajrment,  it  was 
ofcgeeted  on  a  motion  in  arrest  of  judgment,  that  the  plain- 
HA  had  not  laid  in  the  declaration,  that  the  defendant  pro- 
miaed  to  pay  the  money  after  the  protest  made;  but  the 
Court  said,  that  the  law  raised  the  promise,  and  therefore 
that  it  was  not  necessary  to  lay  an  actual  promise.  In 
J^neM  ▼.  A9kbwmhmm{b\  Mr.  Justice  Grow  said, "  there  is 
a  great  diflference  between  questions  of  this  sort  arising  up- 
on demurrer  to  the  declaration,  and  in  arrest  of  judgment 
after  rerdiet;  in  which  latter  case,  every  thing  is  to  be  m- 
tended,  which  can  be  in  favour  of  the  verdict**  In  Mar- 
shall  V.  Birkenshaw  {e),  where  a  mere  forbearance  of  a 
debt  was  stated  as  the  consideration  of  a  promise,  ahhough 
it  was  not  expressly  averred  in  the  declaration  to  whom 
die  fbrbearanee  was  given,  the  Court  held  it  to  be  suffi- 
mmit  after  verdict.  So  in  Hume  v.  Hinton  (eQ,  a  promise 
by  die  mother  of  an  intestate,  indebted  to  the  plaintiff, 
ttat  if  he  would  stay  for  the  money,  tiH  a  given  day,  she 
iMdd  pay  it,  was  held  sufficient  to  sustain  the  declaration 
slier  verdict.  In  a  note  by  Mr.  Serjeant  WilKams,  to 
Steimelly.  Hogg  (e),  the  authorities  are  collected,  and 
principles  laid  down,  as  to  what  defects  are  aided  af- 
tsf  verdict ;  and  in  Nerot  v.  Wallace,  Mr.  Justice  Butter 
idd(/),  **  after  verdict,  every  thing  shall  be  intended  which 


(«)  Carth.  609.  (d)  Styles,  304. 

(&)  4  Estt,  465.  (e)  1  Wms.  Saand.  228,  n.  1. 

W  1  New  Rep.  172.  (/)  3  Term  Rep.  26. 
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ja85.  the  allegations  of  the  record  require  to  be  proved  :**  and 
Whitehead  Richardson  v.  MeUish  (a),  is  an  authority  to  shew,  that  if 
Orbetham.  there  be  sufficient  on  the  face  of  a  declaration  to  raise  a 
presumption  of  consideration^  it  is  sufficient,  after  verdict; 
and,  here,  it  must  be  intended  that  every  thing  essential  to 
the  cause  of  action  was  proved  at  the  trial;  and  the  Jury 
have  foundy  in  effect,  that  the  defendant  prevailed  on  the 
plaintiff  to  entrust  him  with  a  certain  sum,  in  consequence 
of  a  promise  made  by  him,  that  he  would  take  due  aod 
sufficient  care,  in  laying  it  out  in  the  purchase  of  an  annui- 
ty, but  which  he  failed  to  do.  On  these  grounds,  tbe 
judgment  found  for  the  plaintiff  below  must  stand,  and 
the  count  in  question  is  sufficient  to  support  it. 

Mr.  Tindal^  in  reply. — ^The  cases  cited  do  not  apply  to 
die  present,  as  here  the  objection  is,  that  there  is  no  al- 
legation of  a  consideration  for  the  promise,  or,  at  all  events, 
that  it  is  not  sufficiently  stated.  In  the  first  class  of  cases, 
there  was  some  consideration  stated,  by  which  it  was  shewn 
either  that  it  was  beneficial  to  the  defendant,  or  detri- 
mental to  the  plaintiff.  The  second  class,  beginning  with 
Coggs  V.  Bernard,  were  actions  on  the  case,  in  which  it 
was  not  necessary  to  shew  a  consideration  on  the  face  of 
the  record ;  but  that  if  a  party  accepted  a  retainer  and 
acted  on  it,  it  was  sufficient,  although  he  acted  gratuitously. 
With  respect  to  the  last  class  of  cases,  in  assumpsit^  in 
which  the  verdict  has  been  held  to  cure  defective  aOq^ 
tions  of  consideration,  such  verdict  cannot  supply  the  want 
of  an  essential  averment,  or  material  allegation;  and  here 
the  plauitiff  below,  in  order  to  establish  the  count  in  ques- 
tion, should  have  averred,  that  the  promise  of  the  defend- 
ant below  was  made  in  consideration  of  the  retainer,  on 
which  the  plaintiff  below  entrusted  him  with  his  money 
to  lay  out  by  way  of  annuity. 

(«)  9  B.  Moore,  435. 
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Lord  Chief  Jtiitice  Best,  delivered  the  judgment  of  the  ,j^^. 
Court  as  follows. —  This  is  a  writ  of  error,  from  the  Court  Whitehead 
of  King^M  Bench.  No  objection  was  raised  or  argued  gkcetuaii. 
there,  but  the  question  now  b,  whether  the  third  count  of 
the  declaration  be  sufficient  to  sustain  the  judgment  which 
has  been  entered  on  the  yerdict  found  for  the  plaintiff  be- 
low. We  are  of  opinion  that  it  is.  Two  objections  have 
been  raised  to  thb  count,  firsts  that  there  is  no  considera- 
tion apparent  on  the  face  of  it,  to  support  the  defendant's 
promise:  and  secondly ^  that  even  if  there  were,  it  is  insuf- 
ficiently stated.  With  respect  to  the  latter  objection,  it 
cannot  be  taken  in  this  'stage  of  the  cause.  An  imperfect 
statement  of  the  consideration,  might,  and  should  have 
^en  taken  advantage  of  by  demurrer,  but  not  in  arrest  of 
judgmentj  and  still  less  by  a  writ  of  error.  Is  there, 
then,  any  consideration  for  the  defendant's  promise,  ap- 
parent on  the  face  of  the  count  ?  It  states,  that  the  plain- 
ixB^  at  the  request  of  the  defendant,  had  retained  and  em- 
ployed the  latter  to  lay  out  a  certain  sum  of  money,  to  wit, 
the  sum  of  700/.,  for  the  pIainti£P,  in  the  purchase  of  an 
annuity ;  that  the  defendant  undertook,  and  faithfully  pro- 
miaed  the  plaintiff  to  use  due  and  sufficient  care,  to  ad- 
vance and  lay  out  that  sum  in  the  purchase  of  an  annuity, 
Ae  payment  whereof  should  be  well  and  sufficiently  secured. 
The  plaintiff  then  averred,  that  he,  confiding  in  such  pro- 
mise, delivered  the  said  sum  of  700/.  to  the  defendant  for 
diat  purpose.  The  case  of  Coggs  v.  Bernard,  and  others 
aabaequent  to  it,  are  decisive  to  shew  that  the  mere  de- 
livery of  an  article  is  a  sufficient  consideration.  In  that  case 
the  consideration  was  the  delivery  of  brandy.  Here  it  is 
the  delivery  of  700/.,  which  it  was  the  duty  of  the  defend- 
ant to  account  for.  But  it  has  been  said,  that  it  does  not 
appear,  that  the  delivery  was  the  consideration  for  the  de- 
fendant's promise.  The  money,  however,  was  delivered  by 
the  plaintiff  to  the  defendant ;  and  if  there  be  an  actual 
delivery,  it  is  sufficient  in  law  to  raise  a  responsibility,  in 
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Whitehead 

V. 

Greetham. 


the  party  who  reoeiyea  it,  for  its  due  application.  It  has 
been  also  said,  that  it  was  material  for  the  j^aintiff  to  aver 
that  the  promise  was  made  in  consideration  of  the  retainer ; 
but  when  the  Jury  hare  found  that  the  «um  of  700^  /ma 
delivered  by  the  plaintiff  to  .the  defendant,  and  that  the 
huter  promised  to  advance  and  lay  it  out  in  the  puichtae 
of  an  annuity,  it  must  be  inferred,  after  verdict,  that.tbe 
promise  was  m^de  in  consideration  of  the  delivery  of  the 
money,  by  the  plaintiff.  In  all  cases,  after  verdict,  me  am 
to  look  and  ascertain  what  the  Judge  would  require  to 
have  been  proved  at  Nisi  Prius.  Now,  theiis  can  hem 
d^ubt  but  that  the  Ji«dge  who  tried  tins  cause,  required 
pxoofof  the  delivery  of  the  700^  by  the  plaintiff  to  the 
defendant,  and  that,  in  consequence  of  such  delivery,  the 
latter  expressly  promised  to  lay  it  out,  so  that  it  should  he 
well  and  properly  secured.  There  can  be  no  doubt  but 
that  such  proof  would  be  sufficient,  to  constitute  a  good 
cause  of  action ;  and  as  that  proof  was  necessary  in  order 
to  sustain  this  count,  we  must  now  presume  that  it  was 
given,  and  we  are,  therefore,  unanimously  of  opinion; -that 
the  judgm^it  must  be 

Affirmed. 


IN  THE  EXCHEQUER  CHAMBER, 


Thuriday, 
Feb.  lOlA. 


It  U  DO  ground 
of  error,  to  en- 
title a  declara- 
tion of  Michael- 
wuu  Term,  ge- 
nerally, al- 
though the  cause 
of  action  be 
therein  alleged  to 
one  day,  and  the 


RUSTON  t?.  OWSTON. 

[In  Error.] 

X  HIS  was  a  writ  of  error,  from  the  Court  of 
Bench,  on  a  judgment  by  default,  in  an  action  of  assumf 
sit  The  declaration  was  entitled  generally,  of  Michaeir 
nws  Term,  4  Geo.  4;  and  the  first  count  stated,  that  the 


have  accrued  on  the  IStli  November,  as  the  whole  Term  is  in  law  conaiderad  >* 
dgolaimtion  ■ligfai'hBvc  been  delivered  at  any  tim^  within  the  Term. 
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defimdant  below,  heretofore,  to  wit,  on  the  18th  day  of  .J^^. 
November y  18S3,  was  uidebted  to  the  plaintiff  below  in  the  Ruston 
fimi  of  150/.,  for  goods,  before  that  time,  by  the  plaintiff  owston. 
bebwy  sold  and  delivered  to  the  defendant  below;  and  ^ 
diat  being  so  indebted,  the  defendant  below,  in  con- 
rideration  thereof,  afterwards,  to  wit,  on  the  day  and 
jear  aforesaid,  undertook  and  promised  the  plaintiff  be*^ 
low,  to  pay  him  the  said  sum  of  150/.,  when  he,  the  de- 
fendant below,  should  be  thereto  afterwards  requested. 
Then  followed  a  count  founded  on  a  quantum  valebant ^ 
ia4  the  usual  money  counts;  in  all  of  which  the  cause 
of  action  was  stated  to  have  accrued  on  the  18th  No- 
vmbeTt  and  the  promises  were  laid  on  that  day.  The  error 
aatigned  was,  that,  by  the  memorandum,  the  declaration 
iciat^  to  the  first  day  of  Michaelmas  Term,  18S3,  viz. 
Ndoember  6th,  whereas  all  the  causes  of  action  were 
stated  to  have  accrued  on  the  ISth  November,  1833;  so 
tba^  on  the  face  of  the  proceedings,  the  declaration  ap* 
pcared  to  have  been  delivered  before  the  causes  of  action 
therein  set  out  accrued.  The  cause  now  came  on  for 
aigument,  when — 

Mr.  Z).  F.  Jones y  for  the  plaintiff  in  error,  submitted, 
diat  it  was  a  general  rule  of  pleading,  that,  if  a  declara- 
tiofi  be  entitled  generally  of  a  Term,  it  has  relation  to 
the  first  day  of  the  Term  of  which  it  is  so  entitled.  It 
is  true,  that  if  the  objection  now  raised  had  been  taken 
on  demurrer,  it  could  not  have  availed ;  and  the  only  ques- 
tkm  is,  whether  it  be  good  ground  of  error.  In  Pugh 
r.  Robinson  (a),  where  the  cause  of  action  was  stated 
to  have  accrued  on  the  first  day  of  Term,  the  Court  of 

King^s  Bench,  on  demurrer,  held,  that  the  declaration 
ought  be  entitled  of  the  Term  generally,  as  the  delivery 
of  the  declaration  is  the  act  of  the  party;  and  in  ancient 
times  it  could  not  have  been  delivered  till  the  sitting  of  the 

(a)  1  Tenn  Rep.  1 16« 
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1825.  ^  Court,  80  that  the  cause  of  action  might  well  have  accrued 
before  the  actual  delivery  of  the  declaration.  In 
insan  v.  PlaUted  {a),  the  plaintiff*  filed  his  bill  in 
vacation,  with  a  general  memorandum  of  the  preced- 
ing Trinity  Term;  the  cause  of  action  was  a  promissory 
note,  which  became  due  on  the  5th  September;  and  the 
Court  gave  leave  to  amend  the  record,  by  inserting  a  spe- 
cial memorandum  of  the  day  on  which  the  plaintiff^s  biD 
was  filed,  afler  error  brought.  But  the  necessity  of  the 
amendment  shews  that  the  general  memorandum  was 
wrong,  and  that  the  objection  to  it  was  good,  on  error.  In 
Randole  v.  Bailey  (6),  the  clerk  of  the  errors  in  this  Court, 
in  transcribing  the  record,  by  mistake,  instead  of  entitling 
the  declaration  specially,  entitled  it  generally;  and  error 
was  assigned  thereon ;  after  which  he  altered  the  transcript, 
by  inserting  the  special  memorandum :  the  Court  consider- 
ing that  the  clerk  of  the  errors  was  the  agent  of  the  plain- 
tiff^ in  error,  reiused  to  restore  the  transcript  to  the  state 
in  which  it  stood  at  the  time  the  error  was  assigned. 
There  the  mistake  was  considered  as  the  mistake  of  the 
plaintiff*  himself,  and  there  can  be  no  doubt  but  that  it  was 
a  good  ground  of  error. 

[Mr.  Baron  Hulloch  —  In  Wardy.  GanseU{c)y  it  was 
held,  that  a  declaration  relates  back  to  the  first  day  of  the 
Term,  unless  there  be  any  circumstance  on  record,  to  re- 
fer it  to  any  subsequent  return,  and  then  that  it  wonid 
only  relate  back  to  the  essoign  day  of  the  last  preceding 
return ;  here,  it  appears  on  the  record,  that  the  causes  of 
action  accrued  on  the  18th  November ^  which  is  a  day 
within  the  Term,  therefore,  the  declaration  is  properly  en- 
titled, as  it  might  have  been  delivered  at  any  time  before 
the  end  of  the  Term]. 

In  Venables  v.  Daffe  (cQ,  which  was  ian  action  by  billi 
for  maliciously  indicting  the  ])Iaintiff*,   the  bill  and  decla- 

(a)  7  Term.  Rep.  474.  (e)  2  Sir  W.  Bl.  736. 

(&)  1  Mail.  &  Selw.  232.  {d)  Carih.  113. 
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ratibn  were  held  to  be  bad,  after  verdict,  and  the  judgment  .jy^* 
was  arrested,  because  the  day  mentioned  in  the  declaration, 
as  being  the  day  on  which  the  plaintiff  was  acquitted  on  the 
indictmentf  was  after  thebeginnbg  of  the  Temif  of  which  the 
bill  and  declaration  were  entitled  generally ;  and  although  it 
was  insisted  that  the  error  was  cured  by  verdict,  the  Court 
held  otherwise,  because  it  appeared,  that  the  plaintiff  had 
no  cause  of  action  on  the  first  day  of  the  Term,  to  which 
day  the  declaration  must  necessarily  relate,  for  the  Term  b, 
in  law,  but  as  one  day.  In  a  note  by  Mr.  Serjeant  Wil^ 
liams  to  MeUor  v.  Walker  (a),  the  rule  as  to  entitling 
dedarations,  generally  or  specially,  is  fully  laid  down, 
and  all  the  authorities  collected.  Although  in  Bishop  v. 
Kaye  (6),  it  was  held  to  be  no  ground  of  error,  in  a  judg- 
ment of  an  inferior  court,  that  the  plaint  was  levied  before 
the  cause  of  action  accrued,  as  the  objection  was  cured 
by  verdict;  yet  that  will  not  apply  to  this  case,  as  the 
defendant  below  suffered  judgment  to  go  by  default. 
Although,  therefore,  this  ^objection  might  not  avail  on 
demurrer,  or  after  verdict,  yet  it  is  a  good  ground  of  er- 
ror, where  a  party  has  suffered  judgment  by  default. 

Mr.  Tindaly  contra^  was  stopped  by  the  Court: — 

Lord  Chief  Justice  Best. — I  should  be  exceedingly 
iorry,  if  the  Coiurt  were  obliged  to  yield  to  an  objection  of 
this  description,  which  is  contrary  to  justice  and  com* 
mon  sense.  The  declaration  is  entitled  of  Michaelmas 
Term,  generally,  which  begins  on  the  GihNovenAer;  and 
unless  it  appeared  on  the  record,  that  it  was  delivered 
after  that  day,  the  objection  would  have  been  good.  But 
there  is  something  on  the  face  of  the  declaration,  from 
which  we  can  collect,  that  it  was  delivered  aft;er  the  6th ; 

(ft)  2  Wnu.  Saimd.  1,  n.  (1).  (6;  3  Barn.  &  Aid.  605. 
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because  the  causes  of  action  are  stated  to  hare  accrued  od 
the  18th  November,  which  is  a  day  within  the  Temiy  and 
we  can  take  judicial  notice  of  that  £Eict.  '  The  whole  Term 
is  considered  as  one  day ;  and  confining  oinrselves  to  the 
four  comers  of  the  record,  we  caq  ascertain  thai  the  de- 
claration was  delivered  after  the  cause  of  action  accnied. . 


Judgment  affirmed* 

Mr.  Carter  was  instructed  to  raise  a  sinnlar  objectioB 
in  the  case  of  Scott  t.  WilUamsoHy  but  admitted  tbat  ht 
was  unable  to  support  it. 


Fridaiff 
Feb.  Wth. 


Young  v.  Gye  and  Another. 


An  arbitrator,  to  ThE  plabtiff,  being  indebted  to  the  defendants  in  (iie 

ters in  difference  sum  of  240/.,  for  goods  sold  and  delivered,   in  AprU, 

pUb^ffMdde-  1823,  executed  a  warrant  of  attorney,  to  confess  a  judg- 

fendants  were  ment,  at  their  suit  for  400/.,  subject  to  a  defeasance,  for  ae- 

referredi  haying  ,  * 

directed  a  ver-  cunng  payment  of  240/.,  with  interest,  by  monthly  instal- 
ed^for  thepLhi'  ments;  and  that,  if  default  should  be  made  in  any  one  of 
oftwMi  *"  ^^^^  ^\x^  instalments,  judgment  was  to  be  entered  up  for  the 
brought  by  him  wholc  sum  remaining  unpaid.     On  the  Slst  October,  18S3, 

against  the  de-     .     ,  .  ,  .  , 

fendants,  with  judgment  was  entered  up  on  the  warrant  of  attorney,  and, 
wd  fo3^hat  ^^^  plaintiff  having  made  default  in  payment  of  an  instat 
lORwasdue     m&otmMarch,  1824,  the  defendants,  on  the  9i^i  AprUf 

from  the  former  n^y.  ^  t-«i        !•./»»•■■ 

to  the  Utter,  for  sued  out  a  writ  01  fi.  fa.,  under  which  the  plaintiff^a  goods 
^ch4ram  he  wcrc  taken  in  execution;  andwhich,  inthelast  JSatf/^Temiy 
^ui^^ffto*  y    the  plamtilBFapplied  to  the  Court  to  set  aside;  anditappeaN 

the  defendants,         ^ 

within  two 

months  next  after  the  date  of  the  award;  and  the  plaintiff's  costs  of  his  action  were  taxed  at  lOll: 

— Held,  that  the  defendants  could  not  set  off  the  sum  directed  to  be  paid  to  them  by  the  plaiotiC 

against  such  taxed  costs,  the  time  allowed  for  the  payment  of  such  sum  not  having  expired  when  the 

application  was  made. 
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ing  to  have  issued  irregnlttrly,  it  was  accordingly  done.  .J^^ 
The  plaintiff,  on  the  80th  Ju9^y  18S4,  commenced  an  action 
of  ttespass  i^rainst  the  defendants,  for  taking  his  goods, 
which,  on  coming  on  fof  trial  at  the  Sittings  after  the  last 
Term,  was  referred,  together  with  all  matters  in  difference 
between  the  parties,  to  an  arbitrator,  who,  on  the  21st 
Jamuary  last,  awarded  that  a  verdict,  in  the  action  of  tres- 
I,  should  be  entered  for  the  plaintiff,  with  40«.  dam- 
;  and  also  that  101/.  were  due  and  owing  from  the 
pisintHFto  dte  defendants,  for  goods  sold  and  delivered  by 
tliem  to  him,  which  sum  he  ordered  the  plaintiff  to  pay  to 
the  defendants  within  two  calendar  months  next  after  the 
date  of  the  award.  Judgment  having  been  entered  up  on 
tlie  verdict,  the  plaintiff's  costs  were,  on  the  31  st  January^ 
taxed  by  the  Prothonotary,  which,  together  with  the  da- 
nu^es,  amounted  to  lOS/. 

lb;  Serjeant  WiUe,  having,  on  a  former  day  in  this 
Tetfni^oMui  affidavit  stating  the  above  fectsy  obtained  a  rule,  , 
ckdloig  on  the  plaintiff  to  shew  cause,  why  the  costs  in  this 
«tioi^  as  taxed  by  the  Prothonotary,  should  not  be  set  off 
against  the  sum  of  101/.  directed  by  the  arbitrator  to  be 
paid  by  the  plaintiff  to  the  defendants,  or  why  the  plain- 
tiff might  not  be  restrained  from  suing  out  exiecution  for 
suA  costs: — 

Mr.  Ssijsttnt  Vamghany  and  Mr.  Serjeant  Lowes,  now 
sisewed  cause,  and  contended,  that  there  were  no  mutual 
debt»  between  the  parties,  so  as  to  allow  the  sum,  found' 
bf  the:  arUtrator  to  be  due  fnmi  the  plaintiff  to  the  de^ 
feiwiants,  Co^  be  set  off  against  the  costis  of  the  action 
bemght  by  tba  former  against  the  latter,  inasmuch  as*  the 
time  within  which  the  plaintiff  waa  directed  to  make  the 
pqmeni  to  the  de^mdants,  had  not  yet  expired ;  and,  that, 
osttsaquentiy/  they  were  not  in  a  situation  to  apply  to  set 
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1825-  off  a  simple  contract  debt,  against  a  judgment  entered  up 
on  a  verdict  obtained^  particularly  as  the  plaintiff  could 
not  be  brought  into  contempt,  for  the  nonpayment  of 
the  sum  ordered  to  be  paid  by  him  to  the  defendants, 
until  two  months  had  expired  from  the  time  of  making  the 
award. 

Mr.  Serjeant  ffilde,  in  support  of  his  rule. — Both 
debts  are  founded  on  judgments,  the  one  entered  up  by 
the  defendants  on  a  warrant  of  attorney,  and  the  otfaer  on 
a  verdict,  for  the  plaintiff,  in  this  suit,  by  the  order  of 
the  arbitrator.  He  directed  that  the  sum  due  from  the 
plaintiff  to  the  defendants,  should  be  paid  within  two 
months  after  the  date  of  the  award ;  and  although  the  former 
might  defer  such  payment  until  the  last  day,  still  he  could 
not  be  entitled  to  sue  out  execution  for  the  costs  as  taxed 
for  him ;  and,  in  point  of  principle,  the  one  sum  ought  to 
be  set  off  against  the  other,  particularly  as  the  arbitrator 
named  no  specific  day  on  which  the  sum  due  from  the 
plaintiff  to  the  defendants  was  to  be  paid,  provided  it 
were  done  within  the  space  of  two  months  from  the  time 
of  the  award. 

Lord  Chief  Justice  Best. — The  doctrine  as  to  set  ofl; 
in  a  case  of  this  description,  is  founded  on  equitable  prin* 
ciples,  and  we  cannot  carry  it  further  than  the  law  will  al- 
low us.  It  is,  therefore,  impossible  for  us  to  extend  it  so  far 
as  to  hold  the  defendants  to  be  entitled  to  succeed  in  this  ap- 
plication. It  is  a  well  known  principle,  that,  in  all  cases  of  set 
off,  the  debts  must  be  mutual,  and  each  party  must  have  an 
immediate  right  to  recover.  As  soon  as  the  plaintiff's  costs 
were  taxed,  he  had  an  immediate  remedy  against  the  de- 
fendants, and  was  entitled  to  sue  out  execution.  It  is  true, 
that  the  defendants  have  a  demand  against  him,  to  nearly 
the  amount  of  such  costs,  and  which  demand  the  arbitrator 
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directed  to  be  paid  within  two  months  next  after  the  date  of  ^  iag5» 
his  award.  That  time,  however,  has  not  yet  expired,  and 
one  of  the  parties  may  become  bankrupt  before  the  day  of 
payment  arrives.  The  object  of  the  present  application 
isy  to  put  us  in  the  situation  of  the  arbitrator.  He  per- 
fectly knew  what  he  intended  at  the  time  he  made  his 
award,  and  we  can  easily  collect  his  intention ;  which  was, 
that  the  defendants  should  pay  the  plaintiff  the  costs  of  his 
action,  immediately  on  their  being  taxed ;  and  that  the  lat- 
ter should  pay  the  debt  due  from  him  to  the  defend- 
ants, at  any  time  within  two  months  after  the  date  of  the 
award. 

The  rest  of  the  Court  concurring — 

Rule  discharged  with  costs. 


WoojDLEY  and  Another  r.  Browne  and  Young.  Friday, 

Feb.  Wtk. 

This  was  an  action  of  trover,  for  the  recovery  of  356  The  itat  i  ft  s 
quarters  of  wheat.     At  the  trial,  before  Lord  Chief  Jus-  ?'••  ^»  ^  *^' 

^  ^  does  not  require 

tice  Bestf  at  Guildhall,  at  the  Sittings  after  the  last  Term,  « coni-fiu:tor, 
il  appeared  that  the  plaintiffs,  being  corn-factors,  had,  in  gectioD,  tore- 
AuguHy  1824,  sold  the  wheat  in  question,  which  was  ly-  ofThf  SJJJSTto 
ing  on  boiird  three  vessels  in  the  river  Thames^  to  one  ^^o™  com, 
Loud,  of  Dover,  for  whom  the  defendants,  who  were  light-  acuuiiy  deU^ei^ 
ennen  and  granary-keepers  in  London,  were  in  the  habit  therefore,  com- 
of  landing  and  warehousing  grain,  and  that,  in  order  to  '**^®"  '*'"5^ 

®  .  .  the  Mine  of  r. 

secure  the  payment  of  the  price  to  be  paid  by  Loud,  it  was  L.,  u  a  buyer 
agreed  between  the  plaintiffs  and  the  defendants,  that  the  afterwardt^paid 
Utter  should  land  and  stow  the  wheat,  on  the  account  *^*  i«i*se  du- 

'  ty  on  the  de- 

livery of  the 
quantity  return- 
ed as  told  to  him: — Held,  that  they  were  not  thereby  precluded  from  shewing,  that  although  the 
com  was  sold  to  T.  L.^  it  was  delivered  to  his  granary- keepers,  on  the  condition  that  they  were  to 
hold  it  for  the  factors  until  T.  L»  had  paid  them  for  it 
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of  the  tormer,  and  should  hold  it,  on  their  accountj  imtfl 
p«d  lor  by  Loud;  and  that  the  defendants  were  not  to  know 
any  other  person  in  the  transaction  than  the  plaintiflb.  The 
defivery  notes  addressed  to  the  masters  of  the  respective 
▼essels,  were  as  follows: — 

''  ComExchange,  August  9/A,  1824. 
Captain  7   ,  .  ^,^  , 

of  the  i   ^y^gat^'^^^wst*' 

Deliver  for 
>  quarters  of  wheat. 

Signed  (By  the  seller  or  his  clerk.)" 

The  other  two  were  similar,  differing  only  as  to  the  names 
of  the  masters  and  vessels. 

The  orders  for  the  delivery  of  the  wheat  were  ^ven 
by  the  plaintiffs  to  Loud,  and,  by  the  latter,  handed 
over  to  the  defendants,  the  first  being  filled  up  as  Mr 
lows:: — 

''  Deliver  for  Messrs.  Broume  and  Young,  127  quar- 
ters. No  refusal,  unless  a  satisfactory  reason  given  felt 
such  refusal  the  day  after  the  date." 

The  second  was,  '^  Deliver  a  further  quantity  totBrowM 
and  Young f"  and  the  third  was,  to  "  Deliver  for  Tlkomu^ 
Loud,**  and  it  appeared  that  the  name  of  Thomas LoudloA 
been  originally  inserted  in  the  two  former  orders^  hof^ 
had  been  subsequently  obliterated  or  struck  througb  wilft 
a  pen,  and  those  of  Broume  and  Young  substituted^ 

On  the  1 1th  August,  (two  days  after  the  sale),  the  pUn»> 
tiffs  made  the  following  return  to  the  corn-inspector,  mnhs 
the  statute  1  &  2  Geo.  4,  c.  87,  s.  12  (a). 

ki)  By  which  it  is  enacted,  '*  That  cause  to  be  returned,  on  the  Wii' 
every  corn-factor  shall  return,  or     nesiay  in  each  and  every  wtA,  to 
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IWfi* 


Return  from  the  9th  to  the  lith  August,  1884,  both  ineluiive. 


WhemC. 


Sellers. 
W,  Dowting  and  J,  Hazard, 


Bityer. 
Tkoe.Loud, 


Price 
601. 


AmooDt. 
/1070:5:0 


Tbe  charge  to  the  corn-inspector,  for  katrnge,  on  this 
letura,  in  pvrsuance  of  the  SSrd  section  of  the  statute  (6)^ 
WW  afterwards  paid  by  the  fdaintiflb;  and  the  defendants^ 
on  appKcaiien  being  made  to  them,  by  the  cam-meter,^ 
tot  the  name  of  the  buyeri  in  order  to  collect  the  metagcf^ 
said  that  the  wheat  belonged  lo  the  plaintifi,  and  that 
titty  had  landed  it  for  them.  A  commission  of  bankrupt 
hating  shortly  afterwards  issued  against  Loud,  and  fhe 
com  remaining  in  the  warehouses  of  the  defendants^  a  de* 


te  la^psetorof  eoni-jretiinit,  aa 
accoant  In  writinf  ,  signed  with  his 
own  nsme^  or  the  name  of  his 
known  agenty  of  the  qnantides  of 
eaeb  reapeetiTd  sort  of  Britieh 
csDffB,  by  Um  sold  and  delivered 
dnring  the  week^  with  the  prices 
tiiereof,  the  amount  of  every  par- 
cel, with  the  total  quantity  and  va- 
lae  of  each  sort  of  com,  and  by 
wbat  nieasure  or  wdght  the  same 
was  sold,  with  the  names  of  the 
buyers  thereof,  and  of  the  persons 
lor  wbom  snch  com  shall  have 
beaa  add  by  him  reapectivelyy  in 
defiaalt  whereof  every  snch  com- 
fiictor  shall,  for  every  such  ne- 
glect, forfdt  and  pay  lO^.** 

{h)  Which  enacts,  *'  Thsa  all 
Hrjlifft  com,  that  shall  be  brought 
into  tbe  nwtst  Thamee,  eastward  of 
London  bridge,  and  shall  be  sold 
and  delivered,  shall  be  charged 
nith  the  sum  of  one  penny  perlMt, 
or  ten  qoartersi  and  that  all  fo- 


reign com,  when  delivered  ont  of 
any  ship  or  vessel  in  the  port  of 
London,  shall  be  charged  with  the 
sum  of  two  pence  per  last,  or  tetf 
quarters;  and  that  it  shall  be  lawi^ 
All  for  the  inspector  of  com-ra* 
turns,  for  the  city  of  London,  to 
demand,  coUect,  and  receive  the 
same,  from  every  com-factor  or 
importer  of  com  respectively,  on 
whose  account  such  BrUisk  or  fo« 
rdgn  com  shall  be  sold  and  deli- 
vered, or  shall  be  delivered  out  of 
the  diip  or  vessel,  in  winch  the 
same  shall  have  been  imported,  aa 
the  case  maybe;  and  that  the 
corn-factor,  or  importer,  shall  de- 
liver a  fiill  and  trae  account  of  the 
quantity  of  tiie  sud  com,  to  the 
com-inspector,  n^thin  one  wedi 
after  the  sale  and  delivery  thereof j, 
or  the  delivery  thereof  from  the 
ship  or  vessel,  with  the  name  of 
the  master  or  commander  of  socb 
ship  or  vessel" 


19M  CASES  m  HILART  TERM, 

• 

IHgg*^       mand  for  its  delivery  was  made  on  them  by  the  plaintifisi 
and  on  their  refusal  the  action  was  brought. 

His  Lordship  left  it  to  the  Jury  to  say,  whether  the  plain- 
tifis  had,  under  all  the  circumstances,  delirered  the  wheat 
to  the  defendants  conditionally,  to  hold  for  them,  and  on 
their  account,  till  Laud  had  paid  them  for  it,  or,  whether 
they  had  delivered  it  to  Loudy  or  to  the  defendants,  at 
his  agents,  and  on  his  account;  and  his  Lordship  was 
of  opinion,  that  the  return  made  by  the  plaintiffs,  of 
the  wheat  having  been  sold  and  delivered  to  Loudy  did 
not  conclude  them.  The  Jury  found  that  the  defend- 
ants 'had  acquiesced  in  holding  the  wheat  on  the  plain- 
tiffs* account,  and  gave  a  verdict  for  the  latter — ^Da- 
mages, 1070/. 

Mr.  Serjeant  Wilde y  having,  on  a  former  day  in  this  Term^ 
obtained  a  rule  to  shew  cause  why  this  verdict  should  not 
be  set  aside,  and  a  new  trial  granted,  on  the  ground  that 
the  return  of  the  sale,  by  the  plaintiffs,  to  the  corn-inspect- 
or, was  conclusive,  in  vesting  the  property  of  the  wheat 
in  Loudy  the  bankrupt : — 

Mr.  Serjeant  Vaughan  now  shewed  cause,  and  submit- 
ted, that,  although  Loud^s  name  appeared  in  the  return  9A 
the  buyer  of  the  wheat,  yet  that  the  plaintiffs  were  not  es- 
topped from  shewing  that  it  was  not  to  be  delivered  to 
him.  The  only  object  of  the  Legislature  in  passing  the 
statute,  was  to  learn  the  quantities  of  corn  sold,  and  their 
prices,  from  which  the  average  value  might  be  ascertain- 
ed; by  the  11th  section  of  the  statute,  a  corn-factor  is  re- 
quired to  make  and  sign  a  declaration  in  writing,  that  the 
returns  of  the  quantities  and  prices  of  com  contain  the  whole 
quantities,  and  no  more,  of  the  com  bond  fide  sold  andde- 
Kvered  by  or  for  him,  within  the  period  to  which  they 
shall  refer,  with  the  prices  of  such  com,  and  the  names  of 
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the  buyers  respeciivelyy  and  of  the  persons  fSr  whom  such       ^2^^^ 
com  shall  have  been  sold  by  him ;  which  declaration,  so      Woodlet 
subscribed,  must  be  delivered  to  the  Lord  Mayor.  And  in       bkowvb. 
case  any  person  shall  carry  on  the  trade  or  business  of  a 
corn-factor,  without  making  such  declaration,  every  syuch 
person  shall  forfeit  and  pay  the  sum  of  50/.     Here  the 
plaintiffs  made  a  return  in  pursuance  of  that  section,  nam« 
mg  Loud  as  the  buyer. — ^The  learned  Serjeant  was  pro- 
ceeding with  his  argument,  when  the  Court  called  on — 

Mr.  Serjeant  Wildcy  to  support  his  rule. — He  contend- 
ed, that,  as  the  plaintiffs,  on  the  face  of  their  return  to  the 
corn-inspector,  as  directed  by  the  statute,  inserted  the 
name  of  Loud  as  the  buyer  of  the  wheat,  such  return  must  # 

be  taken  to  be  conclusive  evidence  of  a  complete  sale  and 
deHvery  to  him;  and  that  the  plaintiffs  were  consequent- 
ly estopped  from  shewing  that  the  delivery  was  not 
made  to  him,  but  that  the  wheat  was  placed  by  the  plain- 
tiffs in  the  defendants*  hands,  with  a  condition  that  the  lat- 
ter should  hold  it  for  the  former,  until  paid  for  by  Loud. 
The  statute  requires  a  return  to  be  made  of  all  com  sold 
and  delivered;  and  there  can  be  no  return  made  to  the 
inspector,  until  the  actual  delivery.  The  object  of  the 
Legislature  was,  to  ascertain  not  only  the  sale  and  price  of 
com,  but  also  the  party  to  whom  it  was  bond  fide  deU^ 
veredi  and  that  he  was  the  real  purchaser;  otherwise,  it 
would  be  impossible  to  prevent  frauds  that  would  be  dai- 
ly practised,  in  making  fictitious  sales,  in  order  to  influ- 
ence the  averages.  All  the  facts  attending  a  sale  and  de- 
livery of  com,  in  order  to  comply  with  the  terms  of  the 
statute,  should  be  returned  and  set  forth  with  the  same 
precision  as  is  required  by  the  ship-register  acts;  the  en- 
actments in  question  being  made  for  the  public  interest*  And 
inMestaerr.  GiU%spie{a\  Sir  Wm.  Grant  said> ''  it  is  to  be 

(«)  llVes.642. 
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JW^  considered  lliat  diis  act  {a)  was  framed^  not  for  the  purpose 
of  ascertaining  the  rights  of  parties  against  each  other,  or 
protecting  them  from  fraud,  but  with  the  view  to  a  great 
purpose  of  public  policy;  and  the  act,  in  all  its  provisions, 
compels  them  to  observe  regulations,  not  in  any  d^ree 
requisite  for  their  own  private  interests,  in  order  to  accosH 
plish  the  ends  of  the  act.  It  may  be  said,  the  Legislators 
having  proposed  their  object,  proposed  the  only  means  by 
which  that  object  was  to  be  secured ;  judging  of  Ae  pro* 
priety  of  enforcing  that  object,  and  by  such  means  em- 
bracing that  object,  and  prescribing  those  means,  what- 
ever inconvenience  might  result  to  private  individuals. 
The  harshness,  therefore,  in  particular  instances,  is  not  to 
be  taken  into  consideration:  the  object  being,  not  to  pro- 
vide for  the  interests  of  parties  as  against  each  other,  hat, 
at  all  events,  to  attain  that  great  object  of  public  policy,  to 
which  it  might  be  thought  right  to  sacrifice  individud 
convenience  and  justice,  according  to  ordinary  rules.**  So 
here  a  great  public  object  was  meant  to  be  attained ;  and| 
if  a  mere  constructive  delivery  be  held  sufficient,  it  wiD 
tmd  to  destroy  the  bona  fides  of  every  transaction.  The 
only  true  mode  of  ascertaining  the  price  (m  a  sale  of  conii» 
is  by  returning  the  name  of  the  party  to  whom  it  was 
delivered ;  if  not,  it  might  be  continually  shifting  from  one 
party  to  another.  But  independently  of  the  return  made 
by  the  .plaintiffs  to  the  inspector,  in  the  first  instance,  iiaef 
afterwards  paid  him  his  charge  for  lastage  on  the  deliveiy 
of  the  quantity  returned  as  being  sold  to  Loud,  pursuant 
to  the  33d  section  of  the  statute:  and  that,  coupled  with 
the  former  return,  is  not  only  conclusive  evidence  of  a  sal^ 
but  also  of  a  delivery  to  Loud;  and,  therefore,  the  proper* 
ty  in  the  com  was  vested  in  his  assignees,  and  the  plaintiA 
have  no  title  to  maintain  this  action. 

Lord  Chief  Justice  Best. — It  is  not  necessary  for  us  to 
(a)  Ship-registry  Act,  26  Geo.  d,  c.  60. 
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decide,  in  this  case,  whether  die  return  of  die  sale  of  the      .  ^^^ 
wheat    made   by  the    pluntiffs  to  the   com^inspector, 
sofajeeted  diem  to  the  penalty  imposed  by  the  11th  sec- 
tion of  the  statute.   Although  Loud  purchased  the  com 
<ff  the  pfauDtifis  in  the  first  instance,  die  Jary  have  found 
diat  diey,  not  choosing  to  trust  him,  although  they  handed 
the  delivery  notes  to  him,  before  the  wheat  was  deli- 
to  the  defendants,  got  them  to  undertake  to  hold 
it  on  die  plaindffs'  account ;  and  the  defendants  agreed 
to  know  no  other  person  in  the  transaction  than  them. 
That  was  clearly  proved  at  the  trial.     In  the  course  of  the 
eaose  the  tetum  in  question  was  given  in  evidence,  when 
{t  was   contended,    dlat,  as  the  plaindfis  had  therein 
mmned  Lomd  as  the  buyer,  it  was  conclusive  to  shew  a 
ddivery  to  him,  as  well  as  a  sale.    But  I  am  of  opinion, 
tint  die  letum  does  not  touch  this  case.    The  only  ques- 
iioD  is,  whether,  although  the  com  were  sold  to  Ltfud,  it 
W9re  ef«r  delivered  to  him ;   and  the  Jury  have  exju^ssly 
Ibmiid  that  it  was  not.    The  return  didnot  shew  a  delivery 
to  LamI,  and  die  delivery  notes  merdy  stated,  diat  the 
fAeat  should  be  delivered  for  him.    Did  dien  the  Legis- 
lature untend,  in  passing  the  statute  1  &  S  Geo.  4,  c.  87, 
toaoMdLe  the  mere  act  of  sale  evidence  of  a  delivery  ?  I  am 
dbarly  of  opinion  diat  they  did  not;  and  that  the  only  ob- 
Jeei  ^  the  act  was  to  ascertain  the  quantity  of  com  sold,  the 
petaons  Soot  and  to  whom  it  is  sold,  and  die  prices :  and  that 
bdUthat  can  be  required,  in  order  to  ascertain  the  average 
paces  diroughout  the  kingdom.    I  fully  approve  of  the  po- 
Kej  of  die  corn  laws,  and  wish  that  every  possible  effect 
may  be  given  them :  the  principle,  as  applied  to  this  cas^,  on 
wUdi  they  are  founded  is,  that  no  wheat  can  be  imported 
inta  this  country,  so  long  as  the  average  price  continues  un* 
oer  SOs.  per  quarter.    To  control  such  importation,  it  is  on- 
ly necessary  to  ascertain  the  quantities  sold,  and  the  prices ; 
ttd  when  a  return  is  made,  as  to  such  quantities  and  prices, 
^  average  may  be  easily  and  satisfactorily  deteraiiiied,  by 
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-J?^       which  the  opening  of  foreign  ports  may  be  regulated.    It 
WooDLBT      is^  therefore^  wholly  immaterial  to  whom  the  com  is  deliver- 
Browne.      ed.    It  is  beside  the  policy  of  the  act,  as  the  quantity  sold  b 
-    only  to  be  looked  at.     If  the  Legislature  had  intended  that 
the  return  should  specify  to  whom  com  sold,  is  deUoer* 
ed,  they  would  have  so  expressed  it,  but  no  such  terms 
are  contained  in  any  clause  of  the  act;  if  there  were,  the 
reasoning  of  Sir  WiUiam  Grants  in  Mesiaer  v.  GiUii^ 
pie,  might  apply,  but  throughout  the  whole  of  the  sta- 
tute, the  name  of  the  person  to  whom  the  com  is  deliver- 
ed, is  not  required  to  be  introduced;  all  that  is  necessary, 
is  the  return  of  the  quantity  and  price  of  the  article  soM. 
The  11th  section  directs,  that  every  corn-factor,  carrying 
on  his  business  in  London,  within  one  month  after  the  pass- 
ing of  the  act,  shall  make  a  declaration  that  the  return  of 
the  quantities  and  prices  of  British  com,  which  thencefof^ 
ward  shall  be  by  or  for  him  sold  and  delivered,  shaDy  to 
the  best  of  his  knowledge,  contain  the  whole  quantity  and 
no  more  of  the  corn,  bond  fide  sold  and  delivered  by  or 
for  him,  with  the  prices  of  such  corn,  and  the  names  of  the 
buyers  respectively,  and  of  the  persons  for  whom  such 
com  shall  have  been  sold  by  such  factor  respectively,  con- 
formably to  the  directions  of  the  statute.   But  that  section 
does  not  require  the  name  of  the  party  to  whom  the  com 
is  delivered,  to  be  stated  in  the  declaration,  but  only  the 
quantities  sold,  prices,  and  names  of  the  sellers  and  buyers. 
So  the  12th  section,  which  directs  corn-factors  to  make 
weekly  returns,  only  requires  the  names  of  the  buyers,  and 
the  persons  for  whom  such  com  shall  have  been  sold,  but 
not  of  the  person  to  whom  it  is  delivered ;  and  expresm 
unitis  est  exdusio  alterius.     The  33d  section  was  intro- 
duced for  a  different  object;  viz.  to  secure  the  payment  of 
the  duties  imposed  for  carrying  the  purposes  of  the  act  into 
execution,  and  payable  to  the  inspector,  at  the  rate  of  Id^. 
per  last.     The  name  of  the  person  to  whom  the  com  ma; 
be  delivered,  is  not  required  to  be  stated,  but  merely  tlkj 
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quantity  sold  and  delivered,  and  the  name  of  the  master  of  13-35. 
the  vessel ;  and  here  it  was  proved,  that  the  plaintiffs  paid  WoooLsy. 
the  uispector*8  charge  for  lastage,  in  pursuance  of  that  sec-  Baowkb. 
tion:  and  the  35th  section  enacts,  '^  that  it  shall  be  lawful 
for  the  Lord  Mayor  and  Aldermen,  at  any  quarterly  sessions, 
holden  for  the  city,  to  examine  the  inspector  of  com  re* 
toros^who  is  required  to  declare  and  make  known,  whether 
any  of  the  corn-factors  or  importers  have  neglected  or  re- 
fused to  pay  and  discharge  any  sum  due  from  them,  on 
account  of  the  lastage  dues  on  corn,  by  them  sold  and  de- 
livered, or  imported,  as  the  case  may  be."  But  neither  of 
those  clauses  shews  that  it  was  the  duty  of  the  plaintiflb, 
as  com-£utor8,  to  insert  in  the  return,  or  inform  the  in- 
spector of,  the  name  of  the  party  to  whom  the  corn  was 
actually  delivered.  I  am,  therefore,  clearly  of  opinion, 
^ving  the  fullest  possible  effect  to  the  statute,  that  the 
xeturn  of  the  sale  to  Laud  is  not  of  itself  conclusive,  to 
shew  that  the  com  was  delivered  to  him :  and  although 
it  baa  been  said,  that,  if  the  returns  did  not  point  out  the 
leal  vendor  and  purchaser,  it  would  open  a  door  to  frau- 
dulent and  fictitious  bargains;  yet  it  must  be  considered, 
that  in  transactions  of  such  a  nature,  the  parties  may  be 
indicted  for  a  conspiracy;  and  if  there  be  any  sinbter 
biffgain  to  raise  the  price  of  corn  beyond  what  it  real-* 
Ij  ought  to  be,  for  the  purpose  of  letting  in  fordgn- 
grain,  whether  it  be  provided  for  by  the  statute  or  not, 
a  summary  remedy  is  given  by  the  general  poUcy  of  the 
law.  On  the  whole,  therefore,  the  Jury  having  found, 
md  ijiey  were  fully  warranted  in  so  doing,  from  the 
evidence  before  them,  that  the  defendants  undertook  to 
bold  the  wheat  in  question,  conditionally,  for  the  plaintiffs, 
I  am  of  opinion,  that  there  is  no  reason  to  disturb  their 
verdict. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 
Vol.  X.  p 
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1825. 

Frid^f             Elizabeth  Doker^  Executrix  of  John  GopPi  v. 
Feb.  lUh.  Hasler,  Esq. 

Ifawritof/.  1  HIS  was  an  action  on  the  casei  and  brought  against 
iWered"to  Um  ^^  defendant^  the  late  sheriff  of  Sussex,  for  a  false  return 
shfTiff  for  the      ^f  ^^u^  J        ^     ^^^  o{  fieri  facias,  issued  at  the  suit  of 

p\irpoBe  of  exc-  '  •/        t/  '  

cation,  and  the    John  Goff,  the  testator,  against  the  goods  of  his  son,  Wil» 

goodiof  thepar-      ,  ^ 

ty  against  whom  Uom  Goff,  a  linen-draper  at  Brighton.  The  first  count  of 
uider11*^^S^"  *e  declaration  stated,  that  the  testator,  in  Hilary  Term, 
writ,  the  »he-    1  &  2  Geo.  4,  recovered  a  judgment  against   one  WW- 

riff  may  return  '  ^ 

mt/toftonatothe  Ham  Ooff,  for  a  debt  of  3000/.,  and  84/.  for  his  damages, 

therefore,  the  whereof  the  said  William  GoffwaB  convicted.    That  die 

ney'e^dosed^a'  J^^SP*^"*  remaining  in  full  force,  and  the  debt  and  dania- 

writ  o(fi,/a.  gen  being  unpaid  and  unsatisfied,  the  testator,  on  the  10th 

tothetheriff*!      ^  o       r  >  » 

officer,  in  a  AprU,  2  Geo.  4f,  sucd  out  a  writ  oifi.fa.,  directed  to 

hiinaia°he°^^  the  sheriff  of  Sussex^  by  which  he  was  commanded  to  levy 

Mdfet*'  'ut^h  1^^9'-  6*.j  besides  poundage,  &c.  which  writ  was,  on  the 

defendant*!  mo-  said  10th  April,  delivered  to  the  defendant,  as  sheriff,  to 

ther^  or  any  one 

else,  in  pottei-  be  executed  in  due  form  of  law.  That  the  defendant,  as 
^■JJJi^nj.^^^^^  such  sheriff,  on  the  \\t\i  April,  seized  and  took  diven 
and  the  officer     goods  and  chattels  of  the  said  William  Goff,  in  execution; 

acted  according* 

ly,  and  left  his  but  that  the  defendant,  not  regarding  his  duty  as  such 
^^'oi'on^fa  sheriff,  but  contriving,  &c.  falsely  returned  that  the  said 
the  defendants     WilUam  Goff  had  not  any  goods  or  chattels  in  his  baiK- 

shopmen,  and  . 

thehnsineuwas  wick,  whereof  the  defendant,  as  such  sheriff,  could  cause 
usual  for  nearly  ^  ^  levied  the  debt  and  damages  aforesaid:— -To  the  da- 
^  Se  ti^i  ™^®  ^^  plaintiff  as  executrix.  The  second  count  was  for 
the  warrant  was  not  levying  under  the  writ,  and  returning  nuUa  bona;  al- 
shopman  ac-  though  the  defendant,  as  sheriff,  might  have  levied  the 
Ss«M^or*t^*  monies  so  indorsed  on  the  writ, 
monies  received,      ^t  the  trial,  before  Lord  Chief  Justice  Best^  at  OwUd- 

who  paid  them 
oyer  to  the  she- 
riff; the  defend- 
ant having  become  bankrupt,  his  assignees  indemnified  the  sheriff  in  returning  nnUa  hma  to  Iks 
writ  issu^  previously  to  the  bankruptcy :   in  an  action  against  the  sheriff,  for  a  fidse  retoro,  ths 
Jury  having  found  that  the  writ  was  sued  out  for  the  purpose  of  protecting  the  property  of  Che  ps^ 
ty  against  other  creditors,  the  Court  refused  to  grant  a  new  trial,  on  the  ground  that  the  phv 
had  not  made  out  the  allegation  in  her  declaration,  that  the  writ  was  delivered  to  the  sheriff  to  b» 
executed  in  due  fimn  of  law. 
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kail,  at  the  sittings  after  the  last  Term,  an  examined  copy  ,  IBtg. 
of  the  judgment,  writ  o(/i*/a,,  and  the  sherifTs  return  of 
nmlla  bona,  were  put  in  and  proved ;  and  it  appeared,  that 
the  writ  was  executed  on  the  11th  Aptil,  1821.  A  letter 
was  then  produced,  dated  on  the  preceding  day,  and  writ- 
ten, by  the  testator's  attorney,  to  the  sheriff's  officer  who 
executed  the  writ,  which  stated,  that  he,  (the  attorney), 
had  issued  aji./a.  against  the  effects  of  William  Goff,  and 
diat  the  officer  was  to  levy  at  all  events;  and  it  concluded 
by  saying,  *'  You  may  with  safety,  and  have  my  consent 
to  put  Mrs.  Goffy  (the  defendant's  mother,)  or  any  one  else 
you  please,  in  possession,  and  permit  and  suffer  the  trade 
and  business  to  be  carried  on  as  usual,  under  the  defend- 

fs  direction."  The  officer,  accordingly,  after  having 
the  levy,  left  the  warrant  in  the  house,  with  one  of 
Gojfi  shopmen,  ^60^  himself  being  absent,)  desiring  the 
diopman  to  cany  on  the  business  as  usual,  and  to  account 
to  him,  (the  officer),  for  all  monies  received  in  the  shop. 
The  business  was  carried  on  in  this  manner,  until  the  28th 
June,  1821 ;  the  money  received  for  goods  sold  in  the  shop 
during  that  period  being  paid  to  the  officer,  who  handed 
it  over  to  the  sheriff;  and  no  part  of  the  money  was  ever 
given  to  the  testator  or  to  his  attorney* 

A  conunission  of  bankrupt  having,  on  the  14th  June,  is- 
sued against  WiUiam  Goff,  and  he  being  thereupon  duly  de- 
dared  a  bankrupt,  his  assignees,  considering  that  the  exe- 
cution put  in  by  his  father  was  fraudulent,  the  bankrupt  still 
continuing  in  possession,  and  that  there  had  been  no  suffi- 
cient transfer  of  the  property  to  exclude  them,  indemnified 
the  defendant,  who,  thereupon,  returned  nulla  bona;  in  con- 
sequence of  which  the  present  action  was  brought  by  the  ex* 
ecutrix  of  William  Goff*s  father.  His  Lordship  directed  the 
Jury  €0  consider,  whether  the  fi.  fa.  had  been  issued  with  a 
view  to  levy  the  amount  of  the  monies  indorsed  thereon,  or 
neiely  for  the  purpose  of  protecting  the  property  of  Wil^ 
Ham  Gqff,  the  testator's  son,  against  bis  other  creditors} 
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1825-^  andy  whether  there  were  a  bondjide  debt  due  from  him  to 
his  fiither.  His  Lordship  also  left  it  to  the  Jury  to  deter- 
mine, whether  or  not  the  plaintiff  had  made  out  all  the 
allegations  in  her  declaration;  and  told  them,  that  if  they 
were  of  opinion  that  the  writ  was  issued,  not  for  the  por^ 
pose  of  selling  the  goods,  but  to  protect  them,  the  plaintiff 
had  failed  to  establish  that  it  was  deUvered  to  the  defisnd* 
ant  to  be  executed  in  due  form  of  law. 

The  Jury  found,  that,  although  there  was  a  bond  fide 
debt  due  to  the  testator,  yet  that  the  levy  under  t3ieJl.fBL 
was  merely  intended  to  protect  the  property,  and  they  ac- 
cordingly found  a  verdict  for  the  defendant. 

Mr.  Serjeant  Vaughan^  on  a  former  day  in  this  TenOi 
obtained  a  rule  n»W,  that  this  verdict  might  be  set  aside, 
and  a  new  trial  granted,  on  the  ground  of  a  misdirec- 
tion by  his  Lordship.  He  submitted,  that,  as  the  ahe- 
riff,  and  not  the  assignees,  was  the  defendant  on  the  re- 
cord, he  could  not  be  justified  in  returning  nulla  bona,  or 
defend  himself  on  the  ground  of  a  supposed  fraud,  or 
misapplication  of  the  process  which  he  was  required 
to  execute,  to  which  he  had  lent  himself;  and,  admit- 
ting that  the  direction  to  the  Jury  would  have  been  pro- 
X>er  had  the  action  been  trover  against  the  assignees,  it 
could  not  be  so  in  an  action  against  the  sheriff^  who  had 
certainly  made  a  false  return. 

The  Court  were  at  first  inclined  to  make  the  rule  abso- 
lute for  a  new  trial,  but 

Mr.  Serjeant  Pettf  and  Mr.  Serjeant  fFilde,  now  shew- 
ed cause,  and  contended,  that  the  sheriff,  being  indemni- 
fied by  the  assignees  in  making  his  return,  must  be  con- 
sidered as  representing  their  rights,  and  standing  in.  the 
same  situation  as  they  would  have  done,  in  case  an  action 
had  been  brought  against  them ;  and  they  must  be  taken 
as  new  creditors,  with  a  second  execution.    It  appeared 
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al  the  trial,  and  the  Jury  found  the  fact^  that  the  execu*  ,  18g5> 
tioD  was  sued  out  merely  for  the  purpose  of  protecting  the 
property  of  the  testator's  son,  against  the  claims  of  bis 
other  creditorsi  which  was  evident  from  the  letter  of 
the  Attorney  to  the  oflScer,  when  he  directed  him  to  levy> 
The  execution  was  therefore  fraudulent,  and  the  Legbla*' 
tme  anticipated  such  a  case  as  this  when  they  passed  the  sta* 
tate  iSElix.  c  5,  as  the  execution  was  clearly  colourable, 
and  sued  out  with  an  intent  to  delay  bond  fide  creditors;  and 
if  an  execution,  founded  on  a  judgment  for  a  bond  fide 
debt,  be  sued  out  by  one  creditor,  with  intent  to  pro- 
tect the  property  of  the  debtor,  or  to  delay  other  credit* 
oars,  it  fisdls  within  the  mischief  intended  to  be  remedied  by 
the  statute.  In  Rice  v.  Sergeant  {a)^  where  A*  had  judg* 
inient  against  0.,  for  a  just  debt,  took  out  afi.fa.,  and  got 
the  sheriff  to  seize,  but  would  not  let  him  proceed  further, 
sod  let  the  goods  remain  in  B.'s  hands ;  C,  who  had  also 
a  jii4gment  for  a  just  debt  against  B.^  took  out  afi./a*; 
and  it  was  hdd  that  C  might  seize  the  goods ;  for  that  the 
fimner  was  ajrauduleni  execution,  and  the  sheriff  might 
very  weU  return  nulla  bona  on  it.  That  case  is  borne 
oat  by  several  authorities.  In  Bradley  v.  Wyndham  (b), 
where  a  first  writ  of fi./a.  was  executed  fraudulently,  and 
a  second  was  afterwards  executed  at  the  suit  of  another, 
it  being  left  to  the  Jury  to  say,  as  in  this  case,  whether  the 
first  writ  were  intended  to  be,  or  were  really,  executed,  and 
Ihey  thought  it  was  not,  the  Court  held  that  the  question  was 
properly  left.  In  SmaUcomb  v.  The  Sheriff  of  Zroiufon  (c),  al- 
thoagh  it  was  held,  that  a  sheriff  is  bound  to  execute  the  first 
writ  that  is  delivered  to  him ;  yet  it  was  there  determined,  that 
no  action  lay  against  the  sheriff,  because  he  who  delivered 
his  first  writ  would  not  take  a  warrant  firom  the  sheriff  to 
levy  the  goods;  so  that  it  seemed  he  had  a  design  only  to 


(«)  Vin.  Abr.  tit.  "  Fraud,"  (G)         ih)  1  WiU.  44. 
pLd.  (c)  lLd.Rayin.25i. 
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1825.^  keep  the  execution  in  his  pocket,  to  protect  the  defiend- 
ant's  goods  by  fraud.  The  same  intention  was  manifeai* 
ed  in  this  case.  And  Lord  Chief  Justice  Holt  there  said, 
*^  if  a  writ  of  execution  be  delivered  to  the  sheriflf  against 
^.,  and  he  become  bankrupt  before  it  is  executed,  the  exe- 
cution is  superseded;  and,  consequently,  the  property  of  the 
goods  is  not  absolutely  bound  by  the  deliyery  of  the  writ  to 
the  sheriff."  And  here  the  execution  was  fraudulent,  as  the 
party  suing  it  out  had  no. right  to  suspend  its  operatioii, 
and  thereby  prevent  the  other  creditors  from  coining  in. 

At  all  events,  the  assignees  are  entitled  to  claim  the 
goods  in  question,  under  the  statute  of  James,  as  being 
in  the  possession  and  disposition  of  the  bankrupt*  at  the 
time  of  his  bankruptcy.  In  Jackson  v.  Irvin  (a),  where 
a  warrant,  under  a  fi.fa.,  against  the  goods  of  a  trad- 
er, was  directed  to  his  servant  and  another  person,  as 
special  bailiffs,  and  they,  in  consequence,  took  possea- 
sion  of  the  goods  in  his  shop,  and  the  business  was  ap- 
parently carried  on  as  usual,  but  without  the  trader's 
interference ;  and  the  trader  had,  in  the  mean  time,  com- 
mitted an  act  of  bankruptcy : — ^it  was  held,  that  the  goods 
passed  under  the  commission  to  the  assignees ;  as  the  pot- 
session  of  the  servant  was  the  possession  of  the  master; 
and  that  the  goods  were  thus  in  the  possession,  order,  and 
disposition  of  the  bankrupt,  at  the  time  of  the  bankruptcy. 
But  this  case  falls  expressly  within  that  of  Tomssant  v. 
Hartop  (6),  where  A.  levied  an  execution  on  the  goods  of 
£.,  a  trader,  and  directed  the  sheriff's  officer  not  to  sell, 
but  to  leave  a  man  in  possession  with  the  warrant,  and  B» 
carried  on  his  business  as  usual,  and  five  months  after- 
wards became  bankrupt. — Lord  Chief  Justice  GibUs  held, 
that,  notwithstanding  the  execution,  and  the  possession  of 
the  officer,  the  goods  seized  passed  to  the  assignees^  by 
virtue  of  the  statute  of  James.     In  Paytie  v.  Dretoe  (c), 

(«)  2  Campb.  48.  (h)  Holt  N.  P.  C.  335.  (c)  4  Eaat,  523. 
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which  was  an  action  against  the  sheriflp  for  a  false  retunii 
k  was  hdd,  that  although  a  writ  otji.fa.  binds  the  goods 
as  against  the  defendant^  yet  the  property  is  not  divested 
<mt  of  him  till  execution  executed ;  and  thereforei  that  an 
execution  and  sale  under  a  subsequent  writ  delivered  to 
die  sheriff,  would  bind  the  goods.  And  Lord  EUen^ 
horamgh  there  said  (a)i  '*  it  appears  to  me  not  to  be  con- 
tradictory to  any  cases,  nor  any  principles  of  law,  and 
to  be  mainly  conducive  to  public  convenience,  and  to  the 
prevention  of  firaud  and  vexatious  delay  in  these  matters,  to 
hold,  that  where  there  are  several  authorities  equally  com- 
petent to  bind  the  goods  of  a  party,  when  executed  by 
the  proper  officer,  that  they  shall  be  considered  as  efiec- 
toally,  and  for  all  purposes,  boimd  by  the  authority  which 
first  actually  attaches  upon  them  in  point  of  execution, 
and  under  which  an  execution  shall  have  been  first  ex- 
ecuted." In  Kempkmd  v.  Macauley{b),  Lord  Kenyan 
decided,  that  if  a^. /a.  be  dehvered  to  the  sheriff,  and  he 
be  directed  not  to  levy  thereon  till  a  future  day,  and  in  the 
motai  time  another  writ  be  delivered,  he  is  not  to  keep  the 
first  writ  hanging  over  the  heads  of  the  other  creditors, 
but  to  levy  under  the  last  execution,  as  if  no  other  writ 
had  ever  been  delivered  to  him ;  and  in  Blades  v.  Arum* 
dale{d)f  where  a  sheriff's  officer  executed  a  writ  oiji.fa. 
by  going  to  the  debtor's  house  and  informing  him  that  he 
came  to  levy  on  his  goods,  and,  laying  his  hand  on  a  taUe, 
said,  ''I  take  thu  table,"  and  then  locked  up  his  war- 
nut  in  the  table-drawer,  and  took  the  key  and  went  away, 
without  leaving  any  person  in  possession;  and  aflter  the^ 
fom  was  returnable,  but  not  continued,  the  landlord  distrain- 
ed the  goods  for  rent : — it  was  held,  that  the  sheriff  could 
not  maintoin  trespass  against  him,  as  he  had  relinquished 
the  possession,  by  the  officer's  quitting  the  premises  after 
the  aeiaure.  So  here,  imless  the  sheriff  had  actually  levied 

(«)  4  Batt,645.      (ft)  Peake't  N.  P.  C.  «6.     (cf)  }  Mau.  &  Selw.  7\\. 
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J825>^  and  continued  in  possession  of  the  goods  under  the  execo^ 
tion,  or  they  had  remained  in  the  actual  custody  of  his 
o£Scer,  the  plaintiff  has  no  remedy  against  him,  as  he  was 
justified  in  returning  nulla  bona ;  and^  in  order  to  maiiH 
tain  this"  action,  she  should  have-  shewn  that  the  writ  war 
delivered  to  him  to  be  executed  in  due  form  of  law.  And  i£ 
it  were  issued  with  a  fraudulent  intention,  or  for  the  mere 
purpose  of  protecting  the  property  of  the  debtor  agaimrt; 
the  claims  of  just  creditors,  the  sheriff  was  not  bound  to' 
execute  it  at  all;  and  the  plaintiff  cannot  be  entitled  ta; 
the  fruits  of  it,  as  neither  she  nor  her  testator  had  caused  it 
to  be  put  in  force,  previously  to  the  bankruptcy  of  the  tes- 
tator's son. 

i 
■ 

Mr.  Serjeant  Vaughan^  in  support  of  the  rule,  con- 
tended, that  as  this  was  an  action  against  the  sheriff  for  a 
false  return,  and  not  an  action  of  trover,  it  was  immaterial 
whether  he  were  indemnified  by  the  assignees  or  not : — that,' 
as  he  had  been  guilty  of  negligence,  if  not  fraud,  in  not 
causing  the  writ  to  be  duly  executed,  he  was  estopped' 
from  taking  any  objection,  on  the  ground  of  the  instructions 
.  given  to  his  officer  at  the  time  he  was  directed  to  levy, 
and  that,  at  all  events,  he  had  been  guilty  of  a  false  retuni. 
That  the  Jury  having  found  that  the  debt,  on  which  the 
judgment  was  founded,  due  to  the  bankrupt's  father,  was 
a  bond  fide  debt,  the  execution  was  valid,  the  statute  of 
Elizabeth  operating  only  where  the  judgment  is  firaudu- 
lent,  or  the  party  suing  it  out  is  not  a  bond  fide  creditor  at' 
the  time.  A  writ  being  once  in  the  hands  of  the  sheriff,  he' 
is  bound  to  execute  it,  and  nothing  will  warrant  a  return 
oinuUabonat  where  the  officer,  who  levied  under  the  wri^' 
retained  possession  on  account  of  the  party  at  whose  in-' 
stance  the  execution  was  sued  out.  In  Bradley  v.  Wynd'' 
ham,  the  bailiff  merely  rode  round  the  farm  and  said,  "1 
seize  all  this  corn  and  cattle,"  and  took  some  account 
thereof }  ahd  that  was  held  to  be  insufficient,  or  thi^t,at  all 
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tsweot§9  a  Jury  migbt  find  it  to  be  fraudulent  as  agaitist  a 
bomdjtde  creditor.  So  in  SmaUcamb  v.  The  Sheriffs  of 
Ldmdomf  the  party  who  delivered  the  first  writ  refused  to 
take  «  warrant  from  the  sheriffs  to  levy  the  goods ;  bat 
here  a  levy  was  actually  made^  and  though  the  officer  did 
not  personally  remain  in  possession,  he  regularly  received 
all  monies  taken  for  any  goods  that  might  be  sold,  which 
equivalent  to  his  continuing  in  possession.  In  Jack* 
T.  /mn,  the  warrant  was  delivered  to  the  bankrtqit's' 
own  servant;  and  Lord  EUenborough  there  said,  ''if  it 
had  been  delivered  to  a  bound  bailiffi  and  he  were  put  ill 
possession,  all  would  have  been  right."  That  was  done 
in  this  instance ;  and  as  the  judgment  was  obtained  and 
the  execution  issued  for  a  bond  fide  debt,  there  ought,  at 
all  events,  to  be  a  new  trial. 

Lord  Chief  Justice  Best.— I  have  often  heard  it  said, 
that  seeond  thoughts  are  best,  but  have  generally  found  it 
the  reverse,  as  we  frequently  get  rid  of  common  sense  by 
lOO  nice  refinement.  The  vi^w  I  took  of  this  case  at  the  trial, 
etwithatanding  I  have  since  entertained  a  doubt  as  to  the 
Mide  in  which  I  left  it  to  the  Jury,  appears  to  me  now  to 
^  eorrect.    Although  it  was  an  action  against  the  sheriff 
r  H  ftlse  return,  it  was  incumbent  on  the  plaintiff  to  make 
t  and  establish  her  case,  on  the  strength  of  which  she  can 
ty  be  entitled  to  recover.    She  ought  therefore  to  have 
ie  out  that  which  she  has  alleged  in  her  declaration,  mr. 
CHily  that  there  was  a  good  judgment,  but  that  the 
y^fuider  which  the  goods  of  Goffwere  seized,  was  de- 
ed to  the  defendant,  as  sheriff,  to  be  executed  in  due 
of  law;  and  unless  both  these  facts  were  proved,  she 
I  not  be  entitled  to  succeed  in  this  action.    Although 
\  been  said  that  a  sheriff  cannot  set  up  a  false  return, 
eke  advantage  of  his  own  neglect,  in  not  having 
hat  the  writ  was  properly  executed,  still  he  might 
e  the  plaintiff,  before  he  offered  any  defence,  to 
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prove  all  the  allegations  in  her  dedaradon.  I  left  it  to 
the  Jury  to  say,  whether  they  were  satisfied  that  the  writ 
was  issued  and  delivered  to  the  sheriff  to  be  executed  in  due 
form  of  law,  mM.  as  requiring  him  to  sell  the  goods  of  the 
then  defendant,  and  pay  over  the  proceeds  to  the  party 
at  whose  instance  it  was  sued  out ;  and  I  told  them,  that  if 
they  were  of  opinion  that  it  was  not,  but  was  merely  issued 
to  protect  the  goods  against  the  claims  of  other  crediton, 
the  plaintiff  could  not  recover,  as  she  had  not  proved  aU 
the  allegations  in  her  declaration*  A  special  Jury  express- 
ly found,  that  the  execution  was  sued  out  with  a  view  only 
to  protect  the  property,  and  I  am  perfectly  satbfied  with  the 
verdict.  Indeed,  they  could  not  have  found  otherwise,  after 
the  letter  from  the  attorney  of  the  bankrupt's  father,  by 
whom  the  levy  was  directed  to  be  made,  had  been  read 
to  them,  in  which  he  told  the  officer  that  he  might,  with  safe- 
ty, put  Groffu  mother,  or  any  one  else  he  pleased,  in  pos- 
session, and  suffer  the  business  to  be  carried  on  as  usual,  un- 
der the  defendant's  direction.  The  officer  acted  accordiag 
to  that  direction;  and,  immediately  after  the  levy,  delivered 
the  warrant  to  one  of  the  shopmen,  who  continued  to  cairy 
on  the  business  as  before,  and  the  officer,  ten  weeks  after 
the  levy,  received  a  certain  sum,  for  goods  sold  in  the  shof 
during  that  period.  No  authority  was  cited  at  iVm  PrwM^ 
and  I  therefore  left  it  to  the  Jury,  on  the  broad  principle 
that  if  the  writ  were  issued  merely  to  protect  the  goods  of 
the  party,  the  defendant  was  entitled  to  a  verdict.  Bat 
it  appears  to  me  to  be  impossible  to  distinguish  thii 
case  from  two  of  those  which  have  now  been  prsocnt- 
ed  to  our  notice.  In  Bradley  v.  WyndAam,  the  bailiff 
merely  rode  round  the  farm ;  and  in  Blades  v.  Anmdabi 
the  officer  locked  up  his  warrant  in  the  drawer  of  a  tabki 
and  went  away;  and  it  was  held,  in  both  these  cases,  that 
the  execution  could  not  be  supported.  So,  here,  the  officer 
delivered  his  warrant  to  the  shopman,  and  immediately  sf« 
terwards  left  the  premises.     As  the  writ  was  never  exe* 
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cated,  the  statute  of  Jame^  has  nothing  to  do  with  the  ^yg5» 
questiiKii  because  the  property  to  which  the  writ  was  in- 
tended to  apply,  was  never  the  property  of  the  testator,  of 
of  the  plaintiff,  but  of  the  bankrupt  himself,  and  it  always 
continued  in  his  possession.  It  is  true,  the  testator,  or  the 
plaintiff,  as  his  executrix,  might  have  divested  the  banki 
rupt,  by  causing  a  writ  to  be  duly  executed  before  the 
daims  of  the  assignees  accrued ;  yet,  as  they  omitted  to  do 
so,  and  the  testator  did  not  intend  that  the  writ  should  be 
sctually  put  in  force  against  his  son,  the  latter  was  never 
deprived  of  his  property ;  and  as  he  continued  in  posses- 
sion at  the  time  of  his  bankruptcy,  it  vested  in  his  assignees, 
and  the  defendant  would  have  been  liable  to  them  if  he 
had  made  a  different  return. 

Mr.  Justice  Paek. — ^Although  Lord  Mwufield  said  that 
if  he  had  formed  an  erroneous  judgment  at  Nui  PriuSf  ha. 
was  abraya  desirous  that  the  cause  shpjidd  go  dawn  to  a 
new  trial ;  yet,  he  observed,  that  first  thoughts  were  some* 
times  best,  and  that  a  person  very  frequently  missed  the 
mark  by  taking  too  long  an  aim.  I  was  at  first  incUned 
to  think  that  the  view  my  Lord  Chief  Justice  took  of 
this  case  at  the  trial,  was  wrong;  but  I  am  now  of  a  di£fer« 
eat  opinion,  and  do  not  decide  on  the  ground  of  the  inr 
dcmnity  given  to  the  sheriff  by  the  assignees,  but  on  the 
ground  that  it  was  incumbent  on  the  plaintiff  to  make  out 
her  case,  by  proving  the  fiicts  alleged  in  the  declaxaticm. 
The  statutes  of  James  and  Elizabeth  appear  to  me  to  have 
no  bearing  whatever  on  the  question.  The  plaintiff  cannot 
niaintain  an  action  against  the  sheriff,  if  the  party  fsom 
whom  she  derived  title,  was  the  cause  of  ^  writ's  not  b&« 
iqg  duly  executed  in  the  first  instance ;  the  declaration 
alleges  that  it  was  delivered  to  the  defendant  for  that  pur- 
pose, but  that  was  not  so ;  for  it  clearly  appears  to  be  other- 
wise, from  the  letter  of  the  attorney  himself,  who  enclooed 
,it  to  the  o6ker,  instructed  him  how  to  ac^  ^nd  consented 
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to  his  .putting  any  one  -he  pleased  in  possession*  Blades  vl 
Arundale  was  an  action  of  trespass,  by  the  sheriff,  against  a 
landlord  who  had  distrained  for  rent,  after  a  sheriflTs  officer 
had  executed  a  writ  ofJierifcuMs;  yet,  as  it  appeared  that 
he  merely  went  to  the  defendant's  house,  and  informed  him 
thjst  he  came  to.  levy  on  his  goods,  but  made  no  manual  or 
actual  seizure,  except  laying  his  hand  on  a  table,  and  say- 
ing '*  I  take  this  table,"  and  then  locked  up  the  warrant  in 
the  table  drawer,  and  took  the  key  and  went  away  without 
leaying  any  person  in  possession: — Lord  EUenbaromgi 
held,  that  as  soon  as  tlie  sheriff  had  abandoned  the  pes* 
session,  (and  there  was  nothing  to  shew  a  continuance 
of  it  after  the  officer  who  made  the  seizure  withdrewi)  it 
reverted  back  to  the  original  owner. 

Mr»  Justice  Burrouqh.— -It  is  quite  clear  that  the  sher- 
iff has  made  a  false  return ;  he  is  highly  culpable  in  having 
done  QO,  as  he  might  have  required  to  have  been  ibdemni'' 
fied  by  the  Court  in  the  first  instance ;  and  if  so,  he  would- 
npt,  Uaye  been  compelled  to  make  such  a  return.  But  the 
plaintiff  should  not  only  have  shewn  that  she  had  sustained 
ai^  iqjuxy  by  such  fidse  return,  but  have  been  enabled  to  sup-' 
port  all  the  averments  in  her  declaration ;  and  as  it  appeared 
in  evidence  that  the  writ  was  not  delivered  to  the  sheriff  to' 
be  executed  according  to  law,  but  merely  to  protect  the  pr^* 
pertyof  the  testator's  son,  against  his  other  creditors,  and  not 
to  satisfy  the  demand  of  the  father,  from  whom  the  plaintiff 
derived  her  tide,  she  cannot  support  this  action.  The  ex- 
ecution was  engendered  in  fraud  and  contrivance,  and  tiie 
plaintiff  has  not  only  failed  in  establishing  the  averments' 
in  her  declaration,  but  the  Jury  have  found  a  verdict  on 
the  facts  before  them,  which  were  conclusive  to  shew  for 
what  purpose  the  writ  was  originally  sued  out. 

Mr.  Justice  Gaselee. — The  only  doubt  I  have  enters— 
tained  is  as  to  tiie  money  received  by  the  officer,  and  by  bii 
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paid  over  to  the  sheriff;  but  when  I  see  the  purport  for 
which  the  execution  was  sued  out^  and  that  it  was  not  in- 
tended to  satisfy  the  bankrupt's  father^  and  such  money  was 
not  received  to  satisfy  his  debt,  but  to  enable  the  son  to  de- 
fraud his  other  creditors;  my  difficulty,  as  to  that  point,  is 
removed :  and  the  only  question  is,  whether  we  be  pri^- 
vented  by  any  technical  rule  from  protecting  the  sheriiT, 
or  whether  he  be  estopped  from  asking  it  by  the  Iretdm  Ve 
has  laade.  It  appears  to  me,  that  the  cases  to  which  we 
have  been  referred,  relieve  us  from  all  difficulty  on  this 
point,  and  the  principle  deducible  from. them  is,  that' If 
a  writ  be  not  delivered  to  the  sheriff  for  the  puli^se 
of  being  executed  at  the  time,  and  the  goods  be  taken 
under  a  subsequent  writ,  the  sheriff  may  return  nuHa  band 
to  the  first ;  and  here,  as  the  writ  was  issued  for  the  mere 
purpose  of  protecting  the  property  of  the  debtor  against  his 
other  creditors,  the  assignees  stand  in  the  same  situation 
as  new  croditors  with  a  second  execution.  The  writ  was 
not  intended  to  be  executed  before  the  bankruptcy,  nor 
was  it.  We  are,  therefore,  not  to  be  concluded  by  any 
technical  rules;  and  as  the  statutes  adverted  to  Ap^ 
pear  to  me  to  be  wholly  beside  the  present  question, 
and  the  plaintiff  £Euled  to  make  out  a  most  material  al- 
legation in  her  declaration,  m.  that  the  writ  was  de- 
Hveied  to  the  defendant  to  be  executed  in  due  form  of  law,^ 
there  is  no  reason  to  disturb  the  verdict,  which  is  consis- 
tent with  the  justice  of  the  case.  This  rule  must  conse* 
qoently  be 

^  Discharged. 
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rssT  and  Furnival  9.  James  Willasey,  an  Infant,  Mart      nJ^^ 
h  Willasey,  Sarah  C.  Willasey,  William  Willa- 
XTj  Edward  Willasey^  Maria  Ruth  Willasey, 
Lucia  Willasey,  also  Infants,  and  Nicholas  Salis- 
(U&Y  and  Abraham  Garnett. 

EIE  following  case  was  directed,  by  his  Hoiror  the  Mas-  Atesuitor,byhif 
of  the  Rolls,  to  be  sent  for  the  opinion  of  the  Judges  TJ^^ftt^  ^^1^: 

llis  Court:  inghisC^ton 

estate  to  hU  son, 

fames  Wittasej/y  by  will  dated  the  10th  February,  1814,  in  fee,  devised 
ieh  was  executed  and  attested  so  as  to  pass  real  estates,  esute  to  trustees, 
sr  deirising  an  estate  called  Clifton  Hall,  to  his  son  ^J  hiTe^!"" 
neffinfee,  gave  and  bequeathed  to  Nicholas  SaUsburu  ^on),  aod  their 

heirs,  directing 
them  to  sell  it; 
bf  afterwards  sold  his  Clffton  estate,  and  purchased  another  called  AUerUm  Hall,  he,  by  a 
icB,  written  on  the  back  of  the  will,  attested  by  two  witnesses -only,  directed  that  the  money 
riasd  from  tke  sale  of  the  Cl^ton  estate,  should  go"  to  a  general  fund,  to  be  divided  amongst  all 
dittdren,  and  also  that  AUerUm  Hall  should  be  sold,  and  its  produce  applied  in  like  manner; 

lie  appointed  his  wife  an  executrix  jointly  with  those  named  in  the  will.  By  a  second 
^  alw  attested  by  two  witnesses  only,  he,  after  stating  that  one  half  of  the  Orchard  estate 

iaM,  and  giving  directions  as  to  the  sale  of  the  other  half,  appointed  new  executors  in 
oC those  named  in  the  will;  subsequently,  he  made  a  third  codicil,  duly  attested,  by  which 
i>ercly  appcrfnted  another  executor  in  the  room  of  one  of  those  last  named ;  all  the  codicils 
'  Written  on  the  back  sheet  of  the  will: — Held,  that  the  third  codicil  operated  as  a  republication 
B  wiD,  and  of  the  second  codicil ;  and  that  the  legal  fee  in  the  AUerton  estate  passed  by  the  will, 
ViMUitdy  to  the  tnutees  therein  named. 
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and  Abraham  Gameit,  their  heirs  and  assigns,  all 
plantation  called  Orchard  estate,  situate  at  Pdrt  Royal  in 
Jamaica^  with  the  slaves,  stock,  utensils,  and  appurtenan- 
ces thereon  or  thereto  belonging;  and  also  all  and  singular 
his  real  estate  and  property  whatsoever,  situate  in  Great 
Britain,  the  Wat  Indie$,  or  elsewhere,  whieh  he  might 
die  seised  or  possessed  of,  or  in  any  wise  interested  in  or 
entitled  to,  in  possession,  reversion,  remainder,  or  expec- 
tancy, not  thereinbefore  devised  by  him,  with  their  appur- 
tenances, to  hold  the  same  unto  and  to  the  use  of  them, 
Nicholas  Salisbury/  and  Abraham  Gamett,  their  heirs  and 
assigns,  for  ever,  upon  trust  to  sell  the  same  in  manner 
therein  mentioned,  and  to  convey  and  surrender  the  same, 
unto,  or  to  the  use,  or  in  trust  for,  the  purchaser  or  pur- 
chasers thereof;  and  as  touching  his  personal  estate,  after 
payment  of  his  debts,  funeral  and  testamentary  charges, 
and  the  specific 'legacies  therein  bequeathed,  the  testalof 
gave  the  same  to  the  said  Nicholas  Salisbury  and  Abnh 
hamGameitf  his  trustees,  their  executors,  administrators, 
and  assigns,  upon  the  trusts  therein  mentioned ;  and  he  ap- 
pointed the  said  Nicholas  Salisbury  and  Abraham  Gat' 
neti}  executors  of  his  will* 

Some  time  after  making  the  will,  the  testator  sold  Ci^/ls* 
Hall;  and  in  1818  purchased,  and  became  legally  seised  in 
fee  simple  of,  a  freehold  estate  called  Allerton  HalL 

On  the  18th  November,  1819,  the  testator  signed  t 
codicil  to  his  will,  which  was  attested  by  two  witnetMi 
only,  in  the  following  words :  *'  Codicil  to  my  last  wA 
dated  this  18th  November,  1819.  Clifton  Hall  being 
sold,  it  is  my  wish  that  the  money  so  obtained  shall  go 
to  the  general  fund,  to  be  divid^  amongst  all  my  child- 
ren, and  not  to  James  only,  as  the  will  directs;  And  abi 
my  late  purchase  of  Allerton  Hall,  to  be  sold,  and  tk 
money  so  obtained  to  be  equally  divided  amongst  all  flty 
children,  share  and  share  alike,  as  the  will  directs.  Aoi 
I  give  unto  my  wife  Mary  Willasey,  in  addition  to  wltft 


! 
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die  iriU  memioiii^  SOOL  pew  ammm  for  life;  and  I  ako  ap- 
point her  an  executrix  jointly  with  the  others  named  in 
mj  last  win  and  testament*  As  witness  my  hand,  this  18th 
imy  et  November,  1819.** 

On  die  90di  September,  18SS,  the  testator  signed  an- 
Irther  codicil^  #hich  was  ako  attested  by  two  witnesses 
eiily ;  wherein,  after  revoking  a  legacy  given  by  the  wiU, 
sod  stating  that  one  half  of  the  Orchard  estate  was  sold, 
sod  giving  directions  concerning  the  sale  of  the  other  half, 
fkt  testator  proceeded  as  foUows : 

^  ^'  I  now  appoint  Edward  Litter,  of  Everton,  and  die 
lUverend  James  Fumival,  of  Upton,  my  executors,  in  the 
plaee  pf  Nieholae  Salisbury  and  Abraham  Gamett,  with* 
in  mentioned,  with  full  power  to  act,  &c.  as  witness  my 
\amil,  dds  SOdi  day  of  September,  182S." 

On  tte^  13th  February,  ISSMf,  the  testator  made  another 
codicil^  which  was  executed  and  attested^  as  by  law  is  reqab* 
ed, ibrpasring-fireehoUs  by  devise,  in  the  following  words: 
'  *'  I  now  appoint  my  friend  the  Rev.  Benjamin  Guest, 
tMEwerion,  ikeear  Liverpool,  to  be  my  executor,  in  the 
roaut  of  Edwatd  Lister,  of  Everton,  above  mentioned, 
iMdi  fidl  pow»  to  act,  &c  Witness  my  hand,  this  18th 
^eurwtary,  lowr; 

Afi-tbe  codicils  were  written  on  the  same  sheet,  which 
iHls  dte  back  sheet  of  the  will. 

'  The  testator  iUed  cm  the  17th  February,  18^.  His 
WiScm*  mrvii^  him^  but  died  before  this  case  was  pre- 
pared*' 

^  *I?he  questions  for  the  opinion  of  the  Court  were,  First, 
ihether  the  third  codicil  operated  as  a  republication  of 
file  wiU^  and^r^  and  second  codicOs,  or  any  or  which  of 
ihem.  Secondly,  whether  the  legal  fee  in  the  AUerton 
estate  passed  by  the  will  and  codicils,  and  to  whom,  or 
wliether  it  descended  to  the  heir  at  law  of  the  testator. 

'     The  eaai  waa  argued  in  the  last  Michaeknas  Term,  when 
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Mr.  Seij^abt  Pell,  for  the  plaintiffs,  contended,  that  the 
third  codicil  was  a  republication  of  the  will,  as  well  as  the 
tt«ro  previous  codicils.    The  will  and  last  codicil,  haTiog 
been  duly  executed  and  attested,  must  be  considered 
as  one  entire  instrument,  as  the  will  was  not  completed  till 
the  last  codicil  was  executed,  both  being  written  on  the 
same  sheet  of  paper.     Although  the  decisions  which  ben 
on  this  point  are  somewhat  conflicting,  yet,  the  mtentioB 
of  the  devisor  must  be  considered;  and  here  the  question 
is,  whether  he  meant  that  the  last  codicil  should  have  the 
effect  of  attracting  and  incorporating  the  will  and  inter- 
mediate codicils  or  testamentary  papers.    The  principil 
and  leading  case  is  that  oi  Barnes  v.  Crowe  (a),  which  es- 
tablished the  doctrine,  that  every  codicil,  unless  it  be  con- 
fined in  expression,  is  a  repubhcation  of  a  previous  wiDL  '^ 
«uch  codicil  be  duly  executed  and  attested;  and  it  was 
there  held,  that  lands  purchased  after  the  will  was  madSi 
passed  by  it,  although  the  codicil  related  to  perscnal 
property  only ;   and  Lord  .Commissioner  Eyre  said  (i), 
*^  the  testator's  acknowledgment  of  his  former  will,  ood- 
sidered  as  his  will  at  the  execution  of  the  codidl,  if  not  di- 
rectly expressed  in  that  instrument,  must  be  implied  fron 
the  nature  of  the  instrument  itself:  because,  by  the  natme 
of  it,  it  supposes  a  former  will,  refers  to  it,  and  becooei 
jmrt  of  it;  and  being  attested  by  three  witnesses,  his  iiBr 
plied  declaration  and  acknowledgment  seem  also  to  be  at- 
tested by  three."    Although  in  Penphrase  v.  Lord 
doum{c)f  and  Lytton  v.  Viscountess  i^att/aitcl(<f),  it 
held,  that  diere  could  be  no  republication  by  impUeaticn 
since  the  statute  ol  frauds,  but  that  the  will  must  be  le- 
executed;  yet  those  cases  were  over-ruled  by  that  of  ilei- 
erley  v.  Vernon  (e),  where  it  was  decided,  that  a  codidif 

(a)  I  Ves.  486 ;  S.  C.  4  Brown's  (d)  Com.  Rep.  383 ;  &  C.  Vis. 

Chan.  Casea,  2.  Abr.  lit.  "  Devise,**  Z,  (24);  2t^ 

{h)  1  Vcs.  497.  Cas.  Abr.  768. 

(e)  Com.  Rep.  384;  S.C.V'm.  (e)  Com.  Rep.  381;  S.Ci 

Abr.  tit.  ••  Devise,"  Z,  (22).  Brown's  Pari.  Cas.  107- 
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«giied  and  published  in  the  presence  of,  and  attested  by  .48^5. 
three  witnesses,  was  a  republication  of  a  will  of  land;  and 
that  both  made  but  one  will.  In  Pigott  v.  fFaUer  (a),  al- 
diough  Sir  William  CfratU  was  disposed  to  break  in  on  the 
doctrine  laid  down  by  Lord  Commissioner  Ejfre,  in  Barnes 
T.  Crowe;  yet  he  submitted  to  that  authority,  saying,  that 
''it  afforded  a  certain  rule,  and  that  if  he  departed  from  it, 
H  would  only  be  to  set  every  thing  loose  again."  The  codi- 
cil in  Pigoti  V.  Waller^  related  to  personal  property  only, 
and  the  testator  expressed  no  intention  therein  to  republish 
Inb  will;  and  yet  it  was  held  to  pass  after-purchased  lands, 
there  being  a  general  devise  of  lands  in  the  will.  In  the 
AUcmey^Genertdy.  Downing  College  {b).  Lord  Chancellor 
Camden  laid  down,  that  the  mere  annexation  of  a  codicil  to 
a  will  was  one  of  the  modes  by  which  an  intention  of  the 
testilor  might  be  shewn,  and  was  therefore  a  republica- 
tion.  Here,  however,  the  will  and  all  the  codicils  are  writ- 
ten on  the  same  sheet  of  paper;  and  in  Goodtitle  d.  Wood* 
komee  v.  Meredith(c\  Lord  EUenborough  said,  '^  as  to  the 
question,  what  the  effect  of  a  codicil  is,  that  has  been  settled 
m  a  series  of  cases,  beginning  with  Acherley  v.  Vernon^  down 
to  Barnes  v.  Crowe;  and  lastly,  in  a  more  recent  case  of 
Pigoti  V.  fFaller.  The  effect  of  all  these  decisions  is  to 
give  an  operation  to  the  codicil  per  se^  and  independently 
ef  any  intention,  so  as  to  bring  down  the  will  to  the  date 
of  the  codicil,  makkig  the  will  speak  as  of  that  date,  un- 
less, indeed,  a  contrary  intention  be  shewn,  in  which  case 
k  will  repel  that  effect.  Such  was  the  case  of  Bowes  v. 
Bowes (d)i  where  the  codicil  devised  the  «af^ lands;  which 
word  said  was  considered  by  the  Judges  as  controlling  the 
eflfect  and  operation  of  the  codicil,  confining  it  to  those 
lands  which  would  have  passed  under  the  will  as  it  origin 
nally  stgodj^  and  not  extending  the  will  to  all  the  lands  at 
the  date  of  the  codicil.*'     "  But,"  continued  his  Lordship, 

(«)  7  Ves.  121.  (e)  2  Mau.  &  Sdw.  13. 

{h)  Ambler,  571.  (d)  2  Bos.  &  Pol.  500. 
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2^^  "  here  the  codicil  draws  the  will  down  to  its  own  date,  in 
the  very  terms  of  the  will,  and  makes  it  operate  as  if  it  had 
been  then  executed  in  those  terms."  That  is  express^ in 
pointy  and  here  it  is  most  material  to  ccmsider  the  kxtaat 
of  the  testator.  Although  the  first  and  seomd  codioils 
were  not  duly  executed  and  attested,  yet  as  the  last  .wait 
it  renders  the  whole  operative;  and  if  there  had  been  no 
intervening  codicil,  it  is  quite  dear  that  the  last  woiiU 
amount  to  a  xepublication  of  the  will;  and  this,  -BOt  only 
on  principle,  but  as  recognized  by  all  the  authoritieB  ob 
the  subject;  and  if  so,  the  legal  estate  in  the  propeorty 
vised  is  in  the  plaintiffs,  Guest  and  Fumival,  ail  the  • 
ecutors  named  and  appointed  by  the  testator,  in  the 
and  last  codicils. 


Mr.  Serjeant  Bosanquei,  cautreu — ^The  third  or  last 
didl  cannot  be  ccmsidered  to  operate  as  a  republicatiQB'of 
the  will,  so  as  to  pass  after-purchased  lands,  its  only  eflbet 
being  the  appointment  of  a  new  executor.  The  tooUtsr, 
by  his  will,  only  devised  the  estates  he  then  had,  niMm  iha 
Clifton  and  Orchard  estates;  and  as  the  first  and  seoond 
codicils  were  attested  by  two  witnesses  only,  they  ouataol 
be  looked  at;  and  the  last  has  not  even  referred  to  tht 
after-purchased  estate,  as  it  only  related  to  the  appoinl* 
ment  of  one  executor  in  the  room  of  another.  All  the  anr* 
thorities,  from  Rollers  Abridgment  to  Pigott  v.  WdUer^ 
as  to  what  shall  amount  to  a  republication  of  a  wiB,  aie 
collected  by  Mr.  Serjeant  Williams,  in  a  note  to  Dmppa 
V.  Mayo  (a).  Although  it  was  established  by  the  casesiof 
Acherley  v.  Vernon,  Barnes  v.  Crowe,  and  Pigott  v.  IF^ 
ler,  that  a  codicil,  duly  executed,  is  a  republication  ofa 
previous  j^rill;  yet  it  does  not  follow,  that  aftier-acquisdi 
property  passes  by  such  codicil,  unless  such  proper^  lie 
expressly  referred  to,  or  there  be  a  clear  intention  on  ths 

C«)  1  Wm.  Saund.  277,  4th  edit,  (d),  n.  (4). 
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part  of  the'  testator,  that  it  should  pass.  This  is  evident  ^J^fL 
from  the  case  of  Bowes  ▼.  Bowes,  where  the  testator  de- 
nsed  all  hia  freehold  and  copyhold  lands  to  trustees  upon 
cntain  trusts,  and  afterwards  purchased  other  lands,  and 
flwn  made  a  eodicQ,  wherehy,  after  reciting  that  he  had  do- 
used all  his  freehold  and  copyhold  lands  to  trustees,  he 
revoked  the  same,  so  fiur  as  it  related  to  two  of  the  trustees 
named  in  hb  will,  and  devised  his  said  lands,  &c.  to  the 
other  tiufltees,  upon  die  same  trusts,  and  concluded,  by 
Aedaring  the  codidi  to  be  part  of  his  will;  it  was  held,  that 
die  codicfl  was  not  a  republication  of  the  will,  so  as  to  ex* 
lend  its  operation  to  the  real  estate,  purchased  after  the 
Ivin  was  executed,  but  that  it  extended  to  the  estates  de- 
vised by  the  wffl,  and  no  ftirther.  In  Parker  v.  Biscoe  (a), 
where  the  testator  devised  all  his  real  estates,  except  cer- 

* 

tain  popyholds  therein  mentioned,  in  trust  for  his  eldest 
son',  widi  remainders  over,  and  afterwards  made  a  codicil, 
recidi^,  diat  he  had  become  entitled  to  certain  estates  on 
die  death  of  his  brother,  and  that  he  thereby  revoked 
die  limitation  m  his  will,  so  far  as  it  related  to  his  estates 
in  favour  of  his  son :  it  was  held,  that  such  codicil  did 
not  amount  to  a  republication  of  the  will.  It  may  now  be 
Isiid  down  as  an  established  proposition,  that,  where  a  co* 
dk&  refers  to  and  confirms  a  will,  it  operates  as  4  republica'^ 
tiim  of  it ;  but,  if  there  be  no  reference,  it  will  not  so  oper- 
ale,  unless  an  intention  to  republish  plainly  appear.  So, 
vliere  the  effect  of  a  codicil  is  confined  to  the  lands  de- 
Haed  by  the  will  to  which  it  is  annexed,  it  does  not  oper- 
tCe  as  a  republication  of  such  will,  so  as  to  pass  after«pur- 
diased  lands.  Here,  therefore,  the  intent  of  the  testator 
to  attract  the  will  and  previous  codicils  to  the  last,  must 
be  made  out  affirmatively  by  its  contents,  and  not  by  the 
attestation  only ;  and  the  mere  circumstance  of  the  testae 
tor's  adding  a  third  codicil,  b  not  sufficient  to  shew  that  he 

(«)  3  B.  Moore,  24. 
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*Y»/  intended  to  pass  his  after-aeqaired  estate,  as  it  does  not  ooE- 
finn  the  will  or  either  of  the  other  codicils,  nor  does  it  even 
advert  to  them.  In  Doe  d.  Pate  v.  Davy{a)i  the  testator, 
by  his  codicil,  ratified  and  confirmed  aU  and  every  the  gifts, 
devises,  and  bequests  in  his  will,  except  what  he  had  altered 
by  the  codicil,  and  expressly  directed  that  the  codidi 
might  be  annexed  to,,  and  taken  as  part  of  his  wiH«  to  aB 
intents  and  purposes;  and  it  was  therefore  most  propoiy 
held  to  amount  to  a  republication,  so  as  to  make  after-puff 
chased  lands  pass  by  the  residuary  devise.  So,  m  AckerUf 
V.  Vernon  the  testator,  after  reciting  in  the  codicil  that  he 
had  made  his  will,  added,  **  I  hereby  ratify  and  confirm  my 
said  will,  except  in  the  alterations  after-mentioned ;"  and  in 
Barnes  v.  Crotoe,  where  there  was  an  intermediate  codidHi 
executed  by  two  witnesses  only,  yet  the  testator  by  his  lasC^ 
which  was .  duly  attested,  directed  it  to  be  accepted  and 
taken  as  part  of  his  will.  So  in  Pigott  v.  Waller,  tht 
words  the  testator  used  in  the  last  codicil,  were — "  aoodi* 
cil  made  and  published  by  me,  and  to  be  annexed  to  mj 
will,  and  made  part  thereof,  to  all  intents  and  purpoMs." 
Previously  to  the  case  of  Acherley  v.  Vernon,  there  could 
be  no  republication  of  a  will  by  implication;  but  now,  if  i 
codicil  be  duly  attested,  and  refer  in  terms  to  the  origkuJ 
will,  so  as  to  ratify  and  confirm  it,  it  is  sufficient;  but  aie- 
publication  is  not  to  be  carried  further  than  it  was  be&ie 
the  passing  of  the  statute  of  frauds ;  and  the  mere  attesti- 
tion  of  a  codicil,  not  referring  to  the  original  will,  or  to  anjF 
intermediate  testamentary  papers,  cannot  have  the  effixt 
of  setting  up  such  will.  In  RoUe's  Abridgment  {b)  it  ii 
laid  down,  **  that  if  a  man,  seised  of  lands,  devise  all  bii 
lands  to  J.  S.  and  af^r  purchase  the  manor  of  D.,  and  after 
write  in  his  will  that  «/.  D.  shall  be  his  executor,  yet  diii 
is  not  any  new  publication  to  make  the  lands  pass;  butiC 
after  the  purchase  of  the  manor  of  D.,  he  deliver  thefin^ 

(a)  Cowp.  169.  (ft)  Vol  1,  p,  618. 
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will  as  his  will,  and  say  that  it  shall  be  his  will,  widioiit  ^j^^: 
patting  any  words  thereto,  yet  this  is  a  new  publication  to  Gubbt  J 
make  the  lands  newly  purchased  to  pass.^  That  is  parti-  wnLAisr. 
enlariy  applicable  to  this  case,  as  the  last  codicil  merely 
sobatitates  one  executor  for  another:  and  there  is  no  re- 
fcrence  whatever  to  the  will  or  previous  codicils ;  nor  did 
die  testator  express  that  the  last  codicil  should  form  part 
of  his  wilL  If,  therefore,  it  had  not  been  duly  attested, 
k  would  have  had  the  effect  of  removing  the  executor 
nmed  in  the  second  codicil,  and  appointmg  another  in  his 
stead;  and  alth<Migh  the  latter  was  to  have  full  power  to 
aety  it  could  only  refer  to  his  character  of  executor,  and 
eonld  by  no  possibility  be  taken  to  apply  to  lands  pur* 
duMed  by  the  testator  after  the  making  of  his  will. 
As  well,  therefore,  on  principle  and  previous  decisions, 
as  that  ho  intention  of  the  testator  is  manifest  that  the 
aftop-aoquired  property  should  pass  by  the  last  codicil^ 
his  hdz^t-law  is  entitled  to  take  it. 

lfr«  Serjeant  Pell,  in  reply. — By  the  terms  of  the  will, 

it  is  quite  dear  that  the  testator  anticipated  the  purchase 

of  other  lands,  as  he  devised  all  his  real  estate  which  he 

inght  die  possessed  of;  and  there  can  be  no  doubt  of  his 

intention  that  the  last  codicil  should  be  a  republication  of 

Ida  will;  and  although  the  Allerton  Hall  estate  mi^t  not 

haEve  passed  under  the  will,  yet  he  intended  that  the  codi- 

c9b  should  apply  to  it,  as  it  was  expressly  mentioned  in  the 

ftrst,  and  how  it  w^a  to  be  disposed  of.    It  is  unnecesskry  to 

diapnte  the  authorities  of  Bowes  v.  Bowes  and  Porter  t. 

Biscoe,  the  rule  being,  that  a  codicil  may  so  operate  as  to 

bring  down  the  will  to  its  own  date,  without  any  express  re- 

foenoe  to  the  will,  or,  as  Lord  Commissioner  Ejfre  said  in 

Brnnes  v.  Crowe  {a),  **  any  thing  that  expressed  the  testa- 

(a)  1  Vet.  497. 
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IS^  U»*B  infentioD,  diat  the  wiH  should  be  coqiideied  as  oCa 
subsequent  date,  was  sufficient.  Since  the  statute:  of 
frauds,  re-execution  of  the  will  is  not  necessary;  but  no* 
thing  more  is  required  than  a  writing,  according  to  the 
provisions  of  the  statute,  expressing  that  intent***  Thsvej 
too,  the  passage  in  Rollers  Abridgment  was  pressed  oo 
the  Court  at  the  conunencement  df  the  argument,  but  not 
noticed  by  them.  Here,  the  last  codicil,  being  duly  exe- 
cuted, although  it  do  not  refer  to  the  prc^perty  ilevised 
by  the  will,  yet  it  not  only  attracts  the  will  to  it,  bating 
corporates  the  intenrenmg  eodicils,  so  as  to  render  it  one 
specific  devise  in  point  of  law,  and  to  refer  to  all  thepio* 
perty  the  testator  had  at  the  time  of  making  the  lastdofi' 
cil.  No  question  can  arise  as  to  annexation,  as  all  woe 
written  on  one  sheet  of  paper ;  and  the  last  codicil  dttah 
the  will  down  to  its  own  date,  unless  a  contrary  intent  be 
shewn,  which  has  not  been  even  suggested  in  thtt  easa 
Indeed,  it  is  quite  the- reverse.  Although  it  may  beayd 
that  the  trustees  are  distinct  from  the  executors,  yet  the 
testator  meant  that  they  should  be  the  same  persons,  and 
do  the  same  agts.  On  these  grounds,  the  third  codid 
operates  as  a  republication  of  the  will,  and  of  the  first  aadie** 
cond  codicils. 

The  fi>llowing  certificate  was  afterwards  sent 
*^  We  have  heard  this  case  argued  by  counsel,  and  een- 
sidered  it,  and  are  of  opinion,  that  the  third  codidi  of^ 
rated  as  a  republication  of  the  will  and  of  the  second  codieli 
Upon  the  question,  whether  it  also  operated  as  a  repoMicI' 
tkm  of  the  first  codicil,  there  may  be  some  doubt;  batM 
the  republication  of  the  will  passes  the  AUertcn  estate  od 
the  same  trusts  as  the  first  codicil,  if  properly  exaeotri, 
would  have  done,  it  is,  perhaps,  of  little  or  no  impdftnee 
to  consider  that  question  fiirther. 
^'  We  are  of  opinion  that  the  legal  fee  in  the  AtterUm 
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estele  pntfed,  by  the  will  so  TepnbMshed,  to  NMMas      ^^^ 

SaUMbmry^  and  il&roAaiM  GameU,  the  densees  naned  in 

the  will 

W.  D.  BssT, 

J.  A.  Park> 

J.  BvaaouoH, 

S.  Oa«elbs." 


Moody  and  Catherine  his  Wife  r.  Kino. 

J  HIS  cause  came  on  to  be  heard  beliNre  his  Honor  the  AtMtaior  bdng 
Vioe  Chancellor,  on  demurrer,  on  the  12th  Mat/,  1824,  ^[^^efhii 
when  he  directed  the  following  case  to  be  submitted  to  »mir.F^uid 
the  Judges  of  this  Court,  for  their  opinion.  au  hu  homci 


Ota  the  4th  JlforcA,  18Q2,  FTtMimi /^o#/,  the  younger,  ^^^J^ 
and  Catherine  Moody ^  the  female  plamtiff,  btermariied.  {^^^.^J^ 


CaiAerme  Moody  continued  die  wife  of  Wittiam  Froei^  till  foriub,  and  if 
hb  death.  fFiUiam  Froei,  the  elder,  the  fiUher  of  Wittiam  h^nt  no  cuu- 
J^raeip  the  younger,  was,  at  the  time  of  making  his  will,  a^id  ^J^S^^ 
coBtinued  theireafter,  till  the  tune  of  his  death,  seised  m  fee  !^^^ 

deoaate  of  IT. 


ailhe  txmDOT  of  Briniley,  otherwise  BrinileyHaU,  in  the  f^  tobacooio 
parishes  of -Brtwtfey,  WeeioHf  IFittinghamBXid  Carkmh  in  tho  iS^iukiw, 
the  county  of  CaaiAHd^,  and  of  divers  houses  and  bmds  |^|^^^. 
in  the  same  parishes.  mj]mnhf 

-  , ,         will  to  any  of 

On  the  6th  April,  1805,  fFiOiam  FroH,  the  elder,  thoronn^ 
made' and  puMished  his  last  will  and  testament  in  writing,  fi[^d^  on  Ae 
4nfar  CKecuted  and  attested  to  pass  freehold  estates,  in  the  ^^  ^^^^ 

^  '  "^  tator,  W.  F, 

wmrda  following:  **  I,  Wittiam  Froet,  give  and  bequeath  tookpcmcMion 
to  my  son  Wittiam  Fro^t,  and  his  heirs  for  ever,  all  my  TiMd,anddiad 
hoQaoo  Mid  lands,  with  all  their  appurtenances  ^hereunto  ^^^^1^, 
belonging;  also  I  give  to  my  well  beloved  wife,  Mebecea  dow  iunri?inf , 

WDO  aftcrwaida 

Firost,  the  sum  of  1002.,  of  good  and  lawful  money,  yearly,  intennanied 
and  every  year,  during  her  natural  life,  to  be  paid  her  by  h<^*^!mm' 
the  aforesaid  Wittiam  FroMt,  half  yearly,  out  of  the  estate;  "^JH^^^^^^ 
sad  if  the  said  Wittiam  Frost  should  have  no  cUldrmi,  tho  doiiiad  pee- 

miiei»  iMit  with 
a  cuHt  tieeuHo  during  eiiatfaig  oatitandiBg  temi  to  whkii  they  weia  raldect. 
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]9S^^  child  or  issuCj  the  said  estate  is,  on  the  decease  of  the  said 
WiUiam  Fro^,  to  become  the  property  of  the  heir  at  law, 
subject  to  such  legacies,  as  he,  the*said  WiUiam  Frotif 
may  leave  by  will  to  any  of  the  younger  branches  of  the 
&mOy." 

William  Frosty  the  elder,  did  not  revoke  or  alter  his 
said  will^  and  died  on  the  25th  August ^  1807,  leaving  Jfe- 
becca,  his  wife,  since  deceased,  and  William  Frasi,  the 
younger,  the  devisee,  him  surviving;  and  upon  the  death 

\ 

of  William  Frost,  the  elder,  William  Frost,  the  youngSTt 
took  possession  of  the  manor,  houses  and  lands  so  ^ermei 
to  him,  and  continued  seised  thereof,  or  of  part  thefeoT, 
and  of  land  allotted  to  William  Frost,  the  younger, 
by  the  commissioners,  under  an  act  of  Parliament  ht 
inclosing  the  parish  of  BrinUey,  in  lieu  of  the  remainder 
thereof,  under  the  will,  till  his  death.  On,  or  about  die 
S6th  October,  1818,  William  Frost,  the  younger,  died, 
and  left  Catherine  Moody,  his  widow,  and  Rebecca,  the 
wife,  of  Robert  King,  his  heiress  at  law,  him  suniriiig. 

The  manor,  houses  and  lands,  were  subject  to  one  or 
more  long  term  or  terms  of  years,  created  by  WiKm 
Frost,  the  elder,  or  some  former  owner  thereof;  irfiidi 
were,  at  the  time  of  argument  before  the  Vice  Qianodtor, 
vested  in  some  person,  in  trust  for  the  persons  entitled  to 
the  inheritance. 

After  the  death  of  William  Frost,  the  younger,  Rabert 
King,  and  his  wife,  obtained  a  verdict  in  an  action  of  qeek- 
ment,  which  they  brought  against  Catherine  Moody,  Aea 
Catherine  Frost,  widow;  and  in  June,  1820,  they  were  pot 
into  possession  of  the  said  manor,  and  other  hereditameotB 
devised.  In  Trinity  Term,  1  Geo.  4,  King  and  his  wife 
conveyed  die  estates  by  fine,  to  Robert  William  Esgi 
the  defendant,  in  fee  simple.  The  plidntiffs  intermariied 
in  1821,  and  filed  their  bill  in  Chancery,  for  a  discoveiyi 
and  an  account  of  the  rents  and  profits  of  the  estates,  and 
to  have  dower  assigned  thereout,  to  Catherine  Moody,  ^ 
the  widpw  of  William  Frost,  the  younger. 
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The  qmstion  for  the  opinion  of  the  Court  was,  whether 
the  phuntiff,  Catherine  Meody,  was  entitled  to  dower,  out 
of  the  estate  which  fUlUam  Frost,  the  younger,  took  in 
the  hereditaments  mentioned  in  the  will  of  his  fiitheri 
WiOiam  Frost,  the  elder. 

The  case  came  on  for  argument  in  the  last  Term,  when 
Mr.  Serjeant  Wilde,  for  the  phuntifFs,  submitted,  that  fF. 
Frost,  the  younger,  took  an  estate  m  fee,  under  the  irill 
of  his  fiuher,  subject  to  an  executory  devise  over;  and  the 
only  question  now  is,  whether  his  wife  is  entided  to  dower 
ant  of  that  estate.    The  case  oiBucheorth  v.  TkirM  (a),  is 

(«)  3  Bos.  &  Pal.  652«  n.  The  reporter  was  fsToured  idth  the  fbU 
lowiqg  note  of  that  caae,  by  Mr.  Justice  Bwrrvvufk, 

BUCKWORTH  V.  ThIBKIIn 

l^ns  ffas  an  action  of  replevin.  The  defendant  made  cogmsaaee,  T.T.1TU.B.R. 
VMkr  SUomsm,  Hanford,  who  claimed  to  be  tenant  by  curtesy.  A  q[>e- 
•cial  case  was  reserved,  stating  a  devise  to  T.  C.  and  £.  P.,  their  hairs 
sad  anigns,  for  ever :  upon  trust  that  they  reedve  the  rents,  and  ^h 
ply  the  same  to  the  use,  maintenance  and  education,  &c.  of  the  testsr 
SsfiB  god-daoghto',  BSiuyBmm,  till  she  arrive  at  die  age  of  twenty- 
«w  yearsy  or  be  married;  and  from  and  after,  &c,  he  gave  and  devised 
al^  &C.  unto  the  said  Mury  Bmm,  her  hdrs  and  assigns  for  ever;  but 
fai  ease  the  said  Mar^  Bam  should  happen  to  die  before  she  attained  the 
age  of  twenty-one,  and  without  issue,  &c.,  then,  from  and  after  the  de- 
esBse  of  die  said  Mmy  Bum  without  issue  as  aforesaid,  he  gave  and  devis- 
edail,  &c  unto  his  grandson,  WaUtr  Bmm,  and  to  his  asdgns  for  life,  with 
dkeis  remainders  over.  In  Mardt,  1 78 1 ,  Marg  Bmm  bang  then  nine- 
leeD,  intermarried  with  Solanum  Hmnford.  In  March,  1 782,  a  child  was 
bora,  which  died,  August  25th,  1782;  and  on  the  28th,  the  mother  died, 
mder  twenty-one,  and  without  leaving  issue.  Solomon  Hmtford,  the 
hasband,  after  the  mairiage,  and  during  the  coverture,  recaved  the 
rents  and  profits  of  the  premises. 

Tfab  case  was  twice  argued,  first,  in  Easier  Term  last,  by  Mr.  Wood, 
and  Mr.  Wkitehureh:  and  now,  by  Mr.  Le  Blanr,  and  Mr.  WiUom. 

At  the  beginning  of  the  second  aigument,  it  was  stated,  that,  since 
the  last  argument,  another  fact  was  agreed  to  be  added  to  the  case : 
nr.  '*  That  Walter  Bam,  the  devisee  over,  was,  andnow  is,  the  sole  hdr 
4il  law." 

Mr.  LeBlane,  for  die  plaintiff,  now  contended,  that  the  wife  should  be 
sdsed  of  an  indefeasible  unqualified  estate  to  entitle  the  husband  to  cur- 
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l99l^       precisely  iapoint,  where  there  waflftdcrfifleniliMriii^^ 
MooiiT       ansezecntory  de?iee  over,  and  it  was  held,  that  the  hwb 


teff.  The  worth,  ^witiiovtleaviiigiMtte/^iiieaai^ 
ofMmryBmm.  Intheerentofber 
ifsue  finng  at  her  death,  it  is  not  a  limitatioii  spent  or 
bat  is  defeated  by  a  Gon^tion.  On  the  former  argnmeDt  two  cases  were 
cited  to  support  the  &finction  between  estates  ezpindand  ertatet  de- 
tated.  Tliefirstof  thenm  P«yMr^jiuMf,<Goldsb.81t  1  Ler.  167f  lAai. 
184,800.34).  Hie  prindple  I  contend  for,  is  laid  down  in  both  those 
cases.  Pmymi  y.  Smmmn^  was  a  case,  where  a  mother,  seised,  andfan^ 
iBf^  two  danghters,  corenanted  to  stand  seised  to  the  use  of  the  eUert; 
fi.,^  in  tidl,  OD  condition  diai  she  shonld  paj  to  her  other  daflEghter,  iriM^ 
in  a  year  after  the  death  of  the  mother,  or  within  a  year  after  the  olh» 
daughter  should  come  to  the  age  of  eighteen  years,  3002.  and  if  JR 
should  fail  in  payment,  or  die  inthont  issae,  before  the  payment,  thea 
to  the  nse  of  tiie  second  in  taiL  The  mother  ^Bed;  B.  marribd;  \aA 
issne^  and  afterwards  died  without  issue,  before  the  day  of  ps^BOit 
There  the  Oonrt  held  E.*%  husband  oititled  to  be  tenant  by  cnrte^^ 
and  sud :  for  as  to  the  condition  of  payment  of  the  sum,  the  case  it 
not  determined,  for  she  died  without  issue,  before  tiie  di^  of  paynsBt, 
(L  e.)  before  the  second  daughter  came  of  the  age  of  eighteen  jmBk 
and  as  to  that  there  is  no  conation  broken,  &c.  Here,  if  there  wars  is 
limitation  over,  it  would  be  a  fee  determinable  on  conditSon.  The  ew> 
I'ltion  here  is  broken. 

The  case  of  Boothh^  v.  Vernon^  (9  Mod.  147),  was  also  meotieBsi 
Rules  rektive  to  dower  and  curtesy  are  analogous,  as  to  sei^  (1  Ra 
Abr.  Tit.  Dower,  (F  1),  676,  1  Vent  327,  Oo.  Ut  ss.  52,  63X  It  h 
necessary  that  the  issue  should  inherit  as  heirs  to  the  wife,  and  the 
estate  the  wife  had.  Here,  this  would  not  be  so,  for  the  hdrs  would ! 
an  absolute  estate,  the  wife  a  conditional  one.  Before  the  statute  d»d»- 
Ntf,  estates  tail  were  fee  dmple  conditional  It  was  held  before,  that  k 
beeame  absoluteon  the  birth  of  a  child.  Then  it  was  sdd  that  the  teaMK 
was  sdsed  in  fee  simple  absolutely  for  three  purposes:  first,  to  OMJilehhi 
•to  alien ;  secondly,  to  moke  it  liable  to  forfeiture  fw  treason  or  fehwy; 
thirdly,  it  descended  to  the  issue  of  a  second  marriage  and  so  it  would  ndK 
a  husband  of  such  issue  tenant  by  the  cintesy.  Then  he  stated  the  sMite 
dedonis,  and  cited  2In8t.  333,  and  8 Co.  35b,  36  a.  Tins  case staadsli 
before  the  statute  de  donit:  the  reason  why  the  husband  is  tenuit  byte 
curtesy  in  cases  of  tenant  in  fee  simple  absolute,  and  fee  tail,  answen 
thdr  arguments,  and  shews  there  is  no  good  sense,  in  the  distinctioB 
between  limitation  in  tail,  and  a  condition  in  tail.  Bro.  Abr.  296,  "fr 
tate,""  pi.  7 1 1  Fitz.  339  b, «"  Foremedon,''  pL  56 ;  Plowd.  24 1.  Here  te 
estate  never  became  absolute.  Had  ilfary  ^arrf  lived  till  twenty^onei  t^ 
would  hare  been  absohite.    In  tlds  case  it  was  defeated  by  a  coikftioo* 


ttfii  ciMe  is  a  fee  ample  conditional,  liable  to  tiie  incidents,  as  the 
t  offbe  tail,  before  the  statute.  B&othhy  v.  Vtrmm  applies  not»  for  the 
nife  was  nerer  sdsed  in  possession  of  an  estate  of  inheritance.  The 
cMatetfieK  was  in  tiie  son  by  purchase*  The  same  answer  may  be  giren 
to  tbt  case  of  Joint  tenants^  for  the  first  nerer  had  the  inheritance;  fbr- 
Isltnre  for  fdony  would  not  defeat  the  estate  by  curtesy.  29Ed.3,27. 
'  Ifard  ilf«iij||Ee(cf.^The  right  of  a  tenant  by  the  curtesy,  existed  be- 
ibvethe  statute  dtfiioiiw.  It  was  part  of  the  common  law.  The  definition 
to  entitle  the  husband,  is,  that  the  ^fe  should  be  seised  of  an 
of  inheritance,  which,  by  possibility  might  descend  to  her  issue, 
and  tiiat  a  child  should  be  bom.  Estates  of  inheritance  at  the  common 
hswi  were  absolute  or  conditional  Tenancy  by  the  curtesy  went  to 
botii;  and  this,  though  the  wife  died  without  issue  liring,  so  as  to  let  in 
tiie  Kivertor.    By  a  subtlety,  and  in  odium  of  perpetuities^  it  was  h^ 
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riglrt  to  caiiesy  atteehed  on  the  flnt  estate,  and  was  not  de-      ,  1»M^ 
ftatedbj itadetermiiiation.    The  doctrine  therehud  down 

Mr.  fFd;tea»forthedefendant--IadndtArcfy0ciTStOQkafees&m 
sabjject  to  be  made  an  end  of  by  an  e?ent  which  has  happened.  The  sole 
qvettioii  here  is^  if  she  was  seised  of  a  suffident  estate.  Tenaocf  bf  ' 
te  curtesy  is  by  operation  of  law,  wherdn  the  issue  may  by  posribiUty 
Hie  husband  in  the  wife's  life  was  liaUe  to  the  sendees.  The 
I's  right  was  indioate  on  the  binh  of  a  child,  and  becomes  eom- 
plele  on  the  Testing  of  the  subsequent  estate,  though  the  wife's  estate 
be  gooe^  and  the  executory  devise  defeated.  The  executory  limitation 
enr  wookl  have  been  void  at  the  time  of  the  statute  cfeiiffiitt.  To  give 
to  menli  intentions,  first  in  Chancery,  then  in  law,  these  HmUh 
liBie  been  permitted.  It  was  never  meant  by  the  statute  to  deprive 
the  estate  of  any  of  its  known  properties.  The  estate  by  curtesy  is 
net  necessarily  part  of  the  wife's  estate.  She  may  be  tenant  in  taUj 
these  the  estate  arises  out .  of  the  reverdon.  The  case  of  dower  is 
to  this.  The  reasoninRo.  Ab.676,isafUBeone;  besidei^ 
tiM  Jedges  were  divided.  As  to  the  case  in  Ooldsb.  it  seems  from  it, 
Ant  tfit  had  appeared  that  the  condition  had  not  been  perfonned,  they 
woidd  hate  held  the  tenancy  by  the  curtesy.  The  dietwm  in  P^^fne  v. 
was  extrajudidal,  and  there  seems  to  have  been  a  deference 
between  a  condition  of  which  the  hdr  was  to  take  advantage  by 
catryv  wldch  put  an  end  to  all  mesne  duffges,  and  related  to  the  crea- 
tion of  the  estate,  and  a  conditional  limitation  which  related  only  to  the 
(Tcflnnaiirr  Lord  Anderson  reasoning  in  another  part  of  0<^b.  has 
aac^to  the  same  idea;  and  see  what  he  says  also  in  1  Lev.  169.  The 
ilyjimiiiiMillnii  of  the  mfe's  estate  is  no  answer  to  the  claim  of  curtesy. 
Iha  alatnte  de  donU  has  not  taken  it  away,  but  the  existence  of  it  be- 
filtfe^  Aews  tenancy  by  curtesy  in  case  of  a  con^tional  estate,  at  com- 
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by  Lord  Momm fields  is  not  only  well  fimnded,  but  has  ne- 
ver since  been  questioned*  The  curtesy  of  the  hnsbandy 
Kno.  and  the  dower  of  the  wife,  must  be  governed  by  the  same 
principle;  and  appljring  it  to  the  latter,  it  is,  as  hia  Lofd- 
ship  truly  defined  it,  that  the  husband  must  be  seised  of  an 
estate  of  inheritance,  which,  by  possibility,  his  issue  nu{^ 
inherit:  and  considering  by  whom  the  case  of  BmehmorA 
y.  Tkiriel,  was  argued,  and  how  the  Court  was  constitafad, 
it  must  be  considered,  not  only  as  an  authority,  but  ded* 
sive  of  the  present  question.  The  case  of  Pajfme  ▼• 
Sammes{a)9  so  much  relied  on  for  the  plaintiff,  in  the  args- 
ment  in  Buckworth  v.  Thirkel,  is  differently  reported  m 
to  different  points;  and  Boothby  v.  Venum  (&),  does  not 
decide  the  point  for  which  it  was  cited.  In  Pajfne's  casi^ 
as  reported  in  Cote,  it  was  resolved,  that  at  common  hnr, 

(«)  Ooldsb.  81;  S.  C.  1  Leon.  167;  8  Rep.  34;  Anders.  184. 

{h)  9  Mod.  147. 

for  a  spedal  purpose,  thst  a  tenant  in  tul  miglit  alien  on  tlie  luiftrf 
iasoe. 

At  tlie  common  law,  the  only  modification  of  estates  expressly  BdM 
was  by  way  of  condition.  The  statute  of  uses  introduced  a  gnslsr 
latitude.  There  then  arose  a  great  dread  of  letting  in  perpetnte 
About  the  time  of  Queen  Elizabeth,  and  King  Jmrnes  Ist.,  many  csssi 
arose ;  contingent  remainders  were  held  to  be  destroyed  before  the  f> 
mainder-man  came  in  esse;  the  Court  leant  against  all  contingCBdn 
OTer :  having  gone  a  great  way,  it  was  thought  they  had  gone  too  Ar; 
then  came  new  deuces.  During  the  troubles,  the  most  eminent  men  it 
the  profession  were  chamber  counsels  then  arose  trustees  to  prescne 
contingent  remunders  and  executory  devises.  It  is  not  long  once  te 
boundaries  of  the  last  were  settied :  I  remember  when  it  was  selM 
that  an  executory  de?ise  should  be  good  on  a  devise  for  a  life  or  ISm 
in  being,  and  twenty-one  years  after.  Now  here  it  is  sud,  it  is  a  con- 
ditional limitation.  It  is  not  so;  it  is  a  contingent  linutation;  if  lo^ 
then  it  does  not  defeat  the  right ;  it  is  a  limitation  over,  wluch  deMi 
the  estate  on  her  death  under  twenty-one,  and  without  issue.  But  dnr- 
ing  the  time  of  her  living,  she  was  seised  of  a  fee  simple  estate  and  her 
issue  would  have  taken.  So  the  defendant  is  entitl^  to  be  tenant  by 
the  curtesy. 

Judgment  for  the  defendant* 
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if  isiids  had  been  giren  to  a  woman,  and  the  heirs  of  her  l^f^ 
hadj,  and  she  had  taken  a  husband  and  had  issue^  and 
tfie  issue  had  died«  and  the  wife  had  died  without  issue, 
viiereby  the  inheritance  of  the  land  reverted  to  the  donor, 
■I  that  case  the  estate  of  the  wife  was  determined,  and  yet 
die  husband  should  be  tenant  by  the  curtesy,  for  that 
dyit  was  iaeU^  implied  in  the  gift.  In  Bgothby  v.  Per- 
mom  the  inheritance  never  vested  in  the  wife  during  her 
JBfej  and  therefore  her  husband  could  not  be  tenant  by 
die  curtesy.  Although  the  case  of  Buckworth  v,  Thir- 
id  was  reviewed  by  Mr.  Butler  {a),  who  says,  '*  the 
pound  upon  which  the  Court  appears  to  have  formed 
dwir  opinion,  is  an  analogy  they  supposed  it  to  bear 
to  the  case  of  estates  in  fee  simple  conditional,  and  es^ 
tetes  tail;  in  both  of  which  dower  and  curtesy  con-> 
tiniie  after  failure  of  the  issues;  yet  it  seemed  singular 
that  die  Court  there  should  prefer  reasoning  by  way  of 
anak^  from  the  only  admitted  exception  to  the  general 
rule,  dower  and  curtesy,  in  all  other  cases  of  conditions, 
b^^  defeated  by  the  entry  for  the  condition  broken,  to  rea- 
aaniiig  by  analogy  from  the  general  rule  itself:  it  is  the  more 
singular,  as  the  general  case  of  estates  on  condition  ap- 
pPMiehed  nearer  to  the  case  then  under  the  consideration  of 
dM  Court,  than  the  particular  case  of  estates  in  fee  sim-» 
pie  conditional,  or  estates  taH ;  for  the  distinguishing  fea< 
tnte  of  the  devise  which  gave  rise  to  the  case  before  the 
Gsiort  (as  of  all  devises  of  that  description)  is,  that  after 
Ae  whole  fee  is  first  devised,  it  is  made  defeasible  by 
a  aobaequent  clause.  That  the  difierence  between  the 
taae  of  an  estate  in  fee  simple,  made  defeasible  by  a  subse- 
quent executory  limitation  or  devise,  and  that  of  an  es- 
tate in  fee  simple  conditional,  or  an  estate  tail,  is,  that 
an  estate  in  fee  simple,  made  defeasible  by  an  executory 
Bmitation  or  devise,  cannot,  by  any  means  whatever,  be 

(«)  HargraTS  aod  Butler's  notes  to  Co.  Lit.  241,  (n.  170.) 
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discharged  by  tfie  first  taker  or  derisee,  fimn  the  opona- 
tion  of  the  subsequent  limitation  or  devise;  but  an  estate 
in  fee  simple  conditional  may,  immediately  after  the  birth 
of  a  child,  and  an  estate  tail  immediately  after  the  mai^ 
riagOi  be  destroyed,  and  a  fee  simple  absolute  acqnned 
by  the  husband  and  wife  joining  in  a  fine  or  common  ie« 
eovery,  and  that  the  case  is  the  same  with  respect  to  die 
wife^s  right  of  dower ;"  yet  that  does  not  materially  vary  tha 
rights  of  the  parties,  and  may,  therefore,  be  considered  at 
a  mere  technical  objection.  Although,  in  Summer  t. 
Partridge  (a),  the  Court  said,  it  was  a  rule  in  the  case  <rf 
a  tenancy  by  the  curtesy  as  well  as  in  a  tenancy  in  dower„ 
that  the  estate  shall  come  out  of  the  inheritance,  and  not 
out  of  the  freehold ;  yet  that  case  is  not  to  be  found  in  the 
Renter's  book,  nor  was  it  adverted  to  in  Buckworth  v* 
Thirkel^  although  it  was  decided  nearly  fifty  years  previ« 
ously.  A  right  to  dower  is  not  to  be  destroyed  by  the 
mere  introduction  of  an  executory  devise,  which,  as  Lend 
Mansfield  says,  is  not  a  conditional,  but  contingent,  linpita* 
tion.  In  FitzAerberi's  Naiura  Brevium  (6),  it  is  saidt  ^^H 
rent  be  granted  to  J.  S.  and  his  heirs,  on  condition,  that 
if  the  grantee  or  his  heirs  die,  his  heir  within  age,  the 
rent  shall  cease  during  the  non-age,  &c.,  the  feme  shall  if- 
cover  dower  of  the  rent  against  the  ter-tenant,  but  eesmt 
executio  during  the  non-age.  In  FlaviU  v.  Veniriee  (^ 
where  A.^  seised  in  fee  of  lands,  covenanted  to  stand  seiied 
thereof  to  the  use  of  himself  and  his  heirs,  till  C,  his  mid* 
die  son,  took  a  wife,  and  after  to  the  use  of  C.  and  his  heiri» 
and  afterwards  A*  died,  by  which  it  descended  to  B^  the 
elder  son  oi  A.^  who  had  a  wife,  and  died,  and  aftierwaids 
C.  took  a  wife,  it  seemed  that  the  wife  of  i?.,  the  elder  sol^ 
should  not  be  endowed  of  the  estate  of  her  husband,  be* 


(a)  2  Atk.  47.  (c)  RoUe's  Abr.  Vol.  I,  (J7ft  tit 

(6)  Tit.  "  Writ  of  Admeasure-     "  Dower,"  (F). 
ment  of  I>ever,"  149,  G  (a). 
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hifi  eatete  was  ended  by  an  express  limitation;  and  .  ^fi^ 
(oie  the  estate  of  the  wife,  being  derived  out  of  it, 
ft  continue  longer  than  the  original  estate;  yet 
the  C!ourt  was  divided  in  opinion,  and,  as  was  truly 
I  the  argument  in  Buckwcrth  v.  Thirkely  the  reason 
by  RolUt  that  dower  must  be  derived  out  of  the 
lid's  estate,  is  clearly  a  bad  one.  Tlie  principle  laid 
in^  Duckworth  v.  TAirkel,  has  been  confirmed  by 
me9igh  V.  Gqodenough  (a),  where  it  waa  held,  that 
laO'  will  be  dowable  of  a  fee  determined  by  executory 
t  or  shiftiog  use,  and  which  must  govern  this  case. 

.  9eqiWlt  CroM,  cofdrcu — The  plaintiff's  wife  claims 
lifor  out  of  the  estate  of  another,  and  not  out  of  that 
\  jtewjued  husband,  and  it  was  only  out  of  his  estate 
hs^  could  be  dowable.  The  pbuntiffii  rest  their  case 
^•09  the  deicision  in  Buckworth  v.  Thirkel,  over 

1  A9  Coui^t  has  an  appellate  jurisdiction,  and  its 
^  has  been  since  questioned,  and  particularly  by 
kftkr  in  his  note  to  Coke  Littleton.  Besides,  there 
eidli^  dUtip^tion  between  dower  and  ourtesy ;  and  on 
n^tfH  T«  Thirkel  being  referred  to  in  Doe  d.  Andrew 
Mhp^  l4ord  Akianiejf  said  (6),  **  it  occasioned  some 
i||>tlie  profession  at  the  time  it  waa  decided;  and 
ot^nf^  tb^re  laid  down  is  very  fully  commented  upon 
notea  to  Hargrove  a;nd  Butler's  Co.  Lit,  fol.  241  a. 
I#^  atat^d,  as  the  result  of  various  authorities,  that, 
sspect  to  limited  fees,  where  the  fee  in  its  original 
A  ie  only  to  continue  to  a  certain  period,  the  wife  is 
4  her  dower,  and  the  husband  his  curtesy,  after  the 
tion  of  the  period  to  which  the  fee  charged  with  the 
or  curtesy  is  to  continue ;  but  that  where  th^  fed  is 
lUy  devised  in  words,  importing  a  fee  pimple,  orfee  tail 

2  Dickens.  795;  S.  C,  Preston  on  Abstracts,  Vol.  3,  372. 

(b)  3  Bos.  &  Pull.  ()53. 
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iag5»^  absolute  or  unconditional,  but  by  subsequent  wofds  ii 
made  determinable  upon  some  particular  event,  there,  if 
that  particular  event  happen,  the  wife's  dower  and  the 
husband's  curtesy  cease  with  the  estate  to  whichit  is  amiez* 
ed.*'  **  It  is  not  necessary  for  me  **  (continued  faiis  Lordship) 
^*  to  enter  into  an  examination  of  the  several  cases  refctnd 
to  in  this  note.  The  observations  there  made  axe  cer- 
tainly worthy  of  attention;  but  we  do  not  feel  oundfcs ' 
here  bound  to  enter  into  the  questions  respecting  curteij 
and  dower,  or  to  give  any  opinion  upon  the  case  decided 
in  the  King* 9  Bench,  from  which  we  are  all  of  opinion  tint « 
the  present  case  is  very  distinguishable.**  And  althoo|^ 
Mr.  Preston  in  his  Essay  an  AbsHraets  of  TUlCt  refen  to 
Goodenough  v.  Goodenough,  to  shew  that  a  woman  maybe 
dowableof  a  fee,  determined  by  an  execi^ry  devise;  jeC^ 
he  states  that  the  point  is  doubted  in  practice.  The  Court, 
therefore,  will  consider  the  clear  and  perspicuous  remsomag 
of  Mr.  Butler,  which  is  supported  by  the  authorities  io 
which  he  referred,  and  if  the  Vice  Chancellor  had  eon- 
sidered  Buckworth  v.  ITdriel  as  an  authority,  he  would 
not  have  directed  this  case  to  be  sent  here.  Akhoa^ 
the  testator  by  his  will  gave  an  estate  absolutely,  and  in 
fee,  to  his  son,  yet  he  annexed  a  condition,  by  which  thst 
fee  was  to  be  determined,  vi».  that  if  he  should  die  widh 
out  issue,  the  estate  was  to  become  the  property  ef  As 
heir  at  law ;  and  as  he  died  without  issue,  the  fi^  deter* 
mined;  and,  therefore,  there  was  an  end  of  the  estate  ot 
which  the  claim  to  dower  would  attach. 

[Mr.  Justice  Pari. — If  the  devisor's  son  had  died  kiv* 
ing  his  wife  endente,  the  fee  would  have  remained  uotO 
the  birth  of  the  child.] 

[Lord  Chief  Justice  Best. — Suppose  an  estate  tail  toA^ 
remainder  to  B.  in  tail,  and  A.  had  no  issue;  B.  takes  an 
estate  of  inheritance,  and  yet  it  would  be  subject  to  dower 
for  the  widow  of -4.] 

That  is  the  only  exception  to  the  general  rule,  and 
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■rises  from  the  equitable  construction  of  the  statute  de  .  ^^^, 
damis,  but,  in  all  the  cases  depending  on  the  rules  of  the 
oommon  law,  it  is  clear  that  the  dower  of  the  wife  will  de- 
termine or  be  defeated  with  the  determination  of  the  estate, 
or  by  aToidance  of  the  title  of  her  husband,  and  therefore 
irtiere  the  husband  has  a  defeasible  interest  either  by 
ibroe  of  a  condition,  or  by  reason  of  a  defective  title,  the 
detmnination  of  the  estate  of  the  husband  will  defeat  the 
dower  of  the  wife.  Here  the  quantity  and  quality  of  the 
estate  which  jFVo#/,  the  younger,  took,  must  be  looked  at,  and 
as  it  was  made  determinable  on  a  particular  event,  as  soon  as 
that  event  happened,  the  right  to  dower  ceased ;  and  ii^  or- 
der to  entitle  his  widow  to  claim  it,  her  husband  should  have 
had  the  whole  of  the  freehold  and  inheritance,  simul  et  semel^ 
Qnder  a  legal  estate.  The  estate  devised  is  a  new  species 
off  inheritance,  not  known  to  the  commoil  law,  and  dower 
camiot  be  extendible  to  it.  This,  therefore,  is  altogether 
diatingiiiahable  from  the  case  of  a  tenant  in  tail,  who  has 
an  indefeasible  power  to  make  the  estate  his  own,  by  levy- 
ing a  fine  or  suffering  a  recovery,  but  here  the  devisee  had 
no  audi  power,  nor  could  he  execute  any  instrument  to 
operate  on  the  estate,  as  it  was  given  over,  in  case  he 
•died  without  issue,  by  the  act  of  the  donor.  Although 
dower  were  fiormeriy  favored,  yet  it  was  then  the  only  mode 
hf:  which  a  provision  could  be  made  for  a  married  woman ; 
hat  times  and  circumstances  have  since  changed,  and  in 
JBajf  T.  Pimg{a)f  where  lands  were  conveyed  by  A.  to  such 
.naes  as  JB.  should  by  deed  appoint,  and  in  default  of,  and 
ma^f  appointment,  to  the  use  of  B.  in  fee,  and  B,  afterwards, 
in  execution  of  the  power,  by  deed,^  duly  made  an  appoint- 
ment of  the  lands  in  favour  of  C  in  fee,  and  C,  at  the 
4ime  of  making  the  appointment,  was  married;  it  was 
held  that  his  wife  was  not  dowable  out  of  these  lands; 
snd  although  Buckworih  v.  Thirielf  was  cited,   it  was 

(«)  5  Barn.  &  Aid.  561. 
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25^  observed,  that  the  question  there  wmb,  wliether  Ae  ims- 
band  were  entitled  to  curtesy,  which  is  dtfeieat  fvoM  a 
question  as  to  dower.  Here  it  would  be  incowsiBfeart  inA 
the  intent  of  the  devisor,  that  the  estate  shoiM  ht 
chargeable  with  dower,  as  he  subjected  it  to  «ikch  legaiciM 
as  his  son,  the  devisee,  might  leave  to  any  of  the  yoongar 
branches  of  the  family,  and  he  might  have  duurged  the  es- 
tate .to  its  full  value;  and  it  is  quite  clear,  liiat  m  ciaim 
to  dower  cannot  over-ride  such  legacies,  nor  be  chimdl 
out  of  the  estate,  when  the  inheritance  of  the  hnbaod  m 
longer  existed.  At  all  events,  as  the  estate  was  diargeaUe 
with  an  outstanding  term,  diere  must  be  a  oessei  exeotdm 
until  that  term  be  satisfied,  even  supposing  that  tiie  pUi- 
tiflTs  wife  can  be  considered  as  entitled  io  dower. 


Mr.  Serjeant  WUde  in  reply. — ^The  huriband  was 
of  an  estate  of  inheritance  at  the  time  of  hb  death,  wfaidi 
his  children  might  have  inherited  after  him.  It  has 
said,  however,  that  this  is  in  the  nature  of  an  e] 
devise,  and  therefore  that  the  widow  of  the  deviaee  ii  not 
entitled  to  dower.  Although  it  has  been  urged  that  Ihs 
authority  of  Buckworth  v.  Thirkel  has  been  firequenllf 
questioned,  yet  it  was  recognized  by  Mr.  Justice  liM- 
royd  in  Doe  d.  Pratt  v.  Timins  (a),  and  treated  as  sa 
existing  authority.  Though  a  distinction  has  been  takea 
between  the  estate  created  in  this  case,  and  an  estate  tai^ 
as  a  tenant  in  tail  may  acquire  an  absolute  fee;  yet,  k 
is  no  reason  why  the  wife  should  not  be  entitled  to  dowcf^ 
which  attached  the  moment  her  husband  became  aeisednf 
the  inheritance,  and  he  was  not  only  seised  of  the  estate 
in  fee,  but  his  issue  might  have  inherited  after  hha;  and 
if  so,  this  is  analogous  to  an  estate  tail,  as  far  as  regards 
the  right  of  the  wife  to  dower.  The  case  of  Ray  v.  Pmgt 
merely  decided  that  the  right  to  dower  is  defeated  by  the 
execution  of  a  power,  on  the  ground  that  where  the  set- 

{      (a)  I  Barn.  &  Aid.  549. 
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tlor  makes  an  appointment,  a  new  use  springs  up,  and  vests  1S>S. 
in  the  appoint,  and  the  fee  originally  limited  to  the  settlor 
will  cease^  and  with  it  the  right  of  the  wife  to  her  dower, 
in  respect  of  such  fee,  will  be  defeated  also.  Here,  how- 
ever, all  the  legal  incidents  of  dower  exbt,  and  although 
there  be  an  outstanding  term  or  terms,  it  is  no  answer  to 
the  plaintiff's  claim,  as  it  can  only  affect  the  execution. 

Lord  Chief  Justice  Best. — As  Lord  Alvanley  in  Dae 
V.  HuUon  expressed  some  doubt  as  to  the  authority  of 
Bmekworih  v.  Thirkel,  I  shall  pause  before  we  certify 
our  opinion  to  the  Vice  Chancellor;  but  my  present  im- 
predsion  is,  tibat  the  decision  in  that  case  is  not  only  good 
law,  but  founded  on  good  sense.  Lord  Man^eld  there 
drew  a  distinction  between  estates  by  condition,  and  con* 
ditional  limitations.  Here,  the  husband  had  an  estate  of 
inheritance  which  could  not  have  been  defeated  until  nine 
months  after  his  death,  and,  if  he  had  left  a  child  surviving, 
auch  child  must  have  inherited  the  estate  in  fee  simple  in- 
defeasible, in  which  case  the  executory  devise  would  be  at 
an  end.  This,  therefore,  bears  a  strong  analogy  to  the  case 
of  an  estate  tail ;  and  the  wife  is  not  to  be  restricted  from 
dower,  from  the  mere  circumstance  that  a  tenant  in  tail 
may  convext  the  estate  into  a  fee  simple. 

The  following  certificate  was  afterwards  sent  to  the 
Vice  Chanc^or : 

We  have  heard  this  case  argued  by  counsel,  and  are  of 
opinion  that  the  plaintiff,  Catherine  Moody  ^  is,  at  law,  enti- 
ded  to  dower  out  of  the  estate  which  the  said  fFm.  Frosty 
the  younger,  took,  in  the  hereditaments  mentioned,  under 
the  sdd  win  of  his  father  Wm.  Frosty  the  elder,  with  a  ces- 

Met  executio  during  the  term  or  terms. 

W.  D.  Best, 
J.  A.  Parx, 

J.  BuRROVOH, 

S.  Gasblbe. 
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1825. 

Wednesday,  Cholmeley  v%  Paxton  and  Another. 

April  20ih.     f^ 

The  Court  ai-   M.  HIS  was  a  writ  otjormcdon,  in  which  the  question  was 
lowed  the  de-      ^g  ^^  ^|^g  construction  of  a  power  in  a  will,  which  was  s^ 

mandant,  in  a  r  ^ 

writ  of  forme-  up  by  the  defendants  in  their  plea.  To  this  plea  the  de- 
draw  a  demur-  mandant  demurredi  as  the  whole  of  the  power  was  not  recit^ 
"^np^t^^If  ed  therein ;  and,  in  the  last  Term,  a  rule  nisi  was  obtained 
co8t8,  onanaffi-  jjy  ]\f|.^  Serjeant  Cross,  to  withdraw  the  demurrer  and  re- 

davit  which  «^  •» 

stated  that  his  ply.  On  payment  of  costs,  by  the  demandant ;  and  he  cited 
recently  accrued  the  cases  ofScott  v,  Perrij  (a),  where  injbrmedan,  there  be- 
to  him.  j^g  ^  mistake  in  setting  out  the  estate  tail  in  the  writ,  the 

plaintiff  had  leave  to  amend  all  his  proceedings  on  paying 
costSj  and  costs  of  an  ejectment;  in  Blackamore^s  caae{b)i 
the  original  writ  was  dlowed  to  be  amended;  and  in  TWr: 
ner  y.  Palmer  (c),  a  writ  of  quare  impedit  was  amended  on 
account  of  a  misprision  or  mistake  by  the  clerk. 

Mr.  Serjeant  Bosanquet  and  Mr.  Serjeant  Peaie,  on 
shewing  cause,  relied  on  the  case  of  Hull  v.  Blale{d), 
where  this  Court  refused  to  allow  a  writ  of  entry  sur  dif- 
seisin  en  le  post  to  be  amended,  by  altering  the  name 
of  the  disseisor;  and  they  insisted,  that,  at  all  eyenti^ 
it  was  necessary  for  the  demandant  to  shew,  by  affida- 
vit, the  special  grounds  on  which  his  application,  rest- 
ed, especially  as  the  proceedings  mformedon  are  in  the  na- 
ture of  a  real  action.  In  Dumsday  v.  Hughes  (^),  die 
Court  would  not  give  leave  to  amend  a  count  in  a  writ 
of  right,  unless  a  favourable  case  were  made  out  by  the 
demandant  by  affidavit;  and  in  Charlwood  v.  Morgan {/)$ 
the  Court  refused  to  allow  the  demandant  to  amend  the 
mistake  of  a  Christian  name  in  the  count,  although  an  affi- 
davit, accounting  for  the  mistake,  was  produced. 

(a)  3  Wils.  206.  S.  C.  2  Sir  W.  (d)  4  Taunt  672. 

Bl.  758.  («)  3  Bos.  &  Pul.  463. 

{h)  8  Rep.  169.  (/)  1  New  Rep.  64. 
(c)  Cro.  Car.  74. 
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The  Court  having  ordered  an  affidavit  to  be  prepared,  one        I8S9^ 
was  accordingly  produced  on  the  last  day  of  the  Term,  in    cholm klbt 
which  the  demandant's  title  was  set  out  from  the  year      p^xtok. 
178S;  and  it  was  swom^  (among  other  things),  that  his 
r^ght  only  accrued  to  hin;  in  IS2Z,  when  he  becsme  tenant 
in  tail  on  the  death  of  the  party  last  seised,  and  who  took 
under  the  will  of  the  first  purchaser.     The  affidavit  also 
xecited  the  power  at  leqgth.  Cur.adt.fmU. 

Iiord  Chief  Justice  Best  now  said — ^We  never  doubted 

our  authority  to  amend  in  writs  of  right,  although  there 

inight  have  been  delay  on  the  part  of  the  demandant, 

or  his  title  rested  on  a  dormant  claim ;  but  here  it  is  sworn 

jdiat  the  demandant's  title  only  accrued  to  him  in  182S. 

He  may,  therefore,  be  allowed  to  withdraw  the  demurrer, 

and  reply,  on  paymmit  of  costs- 
Rule  absolute. 


Rowley  r.  Horne.  ^'77^» 

^^  Apru%Ut. 

XinS  was  an  action  of  assumpsit  against  a  coach  propri-  in  an  action 
elor  for  not  delivering  a  parcel  containing  bank  notes,  ^prietorfor 
which  had  been  entrusted  to  him  by  the  plaintiff,  to  be  for-  ^J\7^^pJ|J' 
warded  by  his  coach.  fix  the  piaindff 

At.  the  trial,  before  Mr.  Baron  Garrow^  at  the  last  As-  iedg«ofagen«- 
nies  at  Stafford,  it  appeared  that  the  plaintiff,  a  farmer,  ^^{^^^^^l 
firaiff  in  Shropshire,  sent,  on  the  28th  December  last,  a  fendant  limited 

,  ..,,  1  i*oivi-*         hit  responiibi- 

parcel,  cpntaming  bank  notes  to  the  amount  of  olA,  bemg  uty,  for  parceii 
tile  amount  of  half  a  year's  board  and  education  for  his  h"iS)to6i.%n- 
danghter,  who  was  at  school  near  Brompton,  to  the  de-  '^^/^I^McoId- 
fendant*s  coach-office  at  Chester,  and  paid  for  its  carriage  ingiy,  it  was 
to  London^  In  order  to  exonerate  himself  from  his  liabi-  puinUff  had» 
lity,  the  defendant  proved  that  he  had,  by  a  general  no-  ^IkenlTI**^ 
tice,  declared  that  he  would  not  be  responsible  for  parcels  newipaper  in 

^  *  which  the  -^ 


tice  was  adver* 
Used  crery  week;  and  the  Jury  having  found  a  verdict  fer  the  plaiotifl;  the  Coart  rcfuied  to  grant  a 
new  triaL 


cMMm  M  ustBH  mm, 

akoTe  the  ^wioB  of  SL  mless  entered  and  pidd  for  aeooid- 
ingly,  which  the  plamtiffhad  not  done;  and  in  order  to 
bring  home  the  knowledge  of  diis  notice  to  die  pluntiff,  it 
was  iMPoved,  that  he  had  fireqoently  had  parcels  coMfeyed  by 
the  defendant's  coach,  and  that  he  had  also  been  in  die  ha- 
bit of  taking  in»  for  several  years,  a  weekly  newspaper, 
called  die  Chesier  Chramele^  in  which,  for  the  last  dnee 
years,  an  adTertisement  had  been  constantly  inaerted  by 
the  defendant  contiuning  the  aboTe  notice. 

The  learned  Baron  left  it  to  die  Jury  to  say,  whedier 
die  foct  of  the  plaintiff's  taking  in  the  newspaper  whidi 
contained  the  adTcrtisement,  were  a  snSdent  nodce  to 
him  of  the  terms  within  wUdi  die  defendant's  respon- 
sibility was  limited.  They  found  a  verdict  for  the  pbii^ 
dlTto  die  amount  of  the  notes  lost. 

Mr.  Serjeant  Vaughan  now  applied  for  a  rule  atM  that 
this  verdict  might  be  set  aside,  and  a  new  trial  granted, 
submitting,  that  as  the  plaintiff  had  frequendy  sent  par- 
cels by  the  defendant's  coach,  he  must  have  known  die 
terms  on  which  they  had  been  conveyed,  and  diat,  having 
for  80  long  a  period  taken  in  the  newspaper  containing  die 
defendant's  notice  of  the  limitation  of  his  responsibility,  it 
must,  at  all  events,  be  presumed  that  he  had  seen,  and  was 
well  aware  of  the  existence  of  the  advertisement  in  quea- 
tion. 

Lord  Chief  Justice  Best. — Surely  it  cannot  be  pre- 
sumed, because  a  person  is  in  the  habit  of  taking  in  a 
newspaper,  that  he  reads  all  the  advertisements  in  it.  The 
mle  of  common  law  has  been,  by  this  species  of  nodce, 
much  altered  and  encroached  on.  Difficulties,  like  die 
present,  may  be  easily  remedied  by  coach-proprietors  -or- 
dering their  servants,  who  receive  parcels,  to  give  die  par* 
ties  bringing  them  a  printed  paper,  containing  the  condi- 
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tkw  they  sttedi  to  tbe  cnrriage  of  «adi  ))aercels.    It  is 

di0m,  thai,  unleBs  they  do  thisi  they  cannot  get  rid  of  the       aowuY 

lidbility  unposed  on  them  by  die  common  law.    The  pub-       Homb. 

Kc  mmt  not  mifier  from  the  neglect  of  carriers,  or  the  duh 

homeaty  of  thrir  aerrants.    There  can  be  no  doabt  but  that 

tUs  question  was  properly  left  to  the  Jury :  their  oonclu- 

MB  was  correct;  and  there  is  no  reason  lor  distnrbiag  the 

verdict. 

Rukrefiiwd. 


Tntoos,  AdttMstratrhc  of  Taifcos,  t.  Newkham.  ^JrtTsui. 

JLHIS  was  an  actbn  on  a  bill  of  exchange,  for  89^.  16#«»  PrMcntmentof 
drawn  by  the  intestate,  (the  plamtiflTs  late  husband,)  a  jJiS^f  Sthe 
pnUican  in  Sussex,  in  the  year  1815,  upon  the  defendant,  ****"JJ  ®^^£j^" 
who  accepted  it,  payable  at  C  B.  CoekereU's,  No.  1 1 » Nas-  between  d^t 
sau  Streetf  Soho.    The  defendant  {^leaded  the  statute  of  eveniiig:— 
limitations.  "•^  •"^**^^ 

At  the  trial,  before  Lord  Chief  Justice  BeMt,  at  WetU 
mhuier,  at  the  Sittings  after  the  last  Term,  it  appeared 
ihat  the  bill  was  presented  at  Ncumou  Street  for  payment, 
by  a  notary,  between  eight  and  nine  o'clock  in  the  even- 
ing of  the  day  on  which  it  became  due ;  and  the  plaintiff 
gave  in  evidence  a  letter  written  by  the  defendant,  dated 
the  Vlih February,  1821,  acknowledging  his  liability;  and 
that  he  subsequently  promised  to  pay  the  amount  of  the 
bilL    The  Jury  found  a  verdict  for  the  plaintiff* 

Mr.  Serjeant  Taddy,  now  applied  for  a  rule  nisi,  that 
this  v^dict  might  be  set  aside,  and  a  new  trial  granted, 
and  submitted,  that  the  bill  should  have  been  presented 
for  payment  within  khe  usual  hours  of  business,  and  diat 
between  eight  and  nine  in  the  evening  wtis,  at  a(B  events. 
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la^  too  late.  In  Parker  v.  Gordon  (a),  the  drawee  accepted 
a  billi  payable  at  his  banker's,  who  shut  up  at  six  cU^ 
in  the  eveningi  and  the  bill  was  not  presented  for  p^F* 
ment  until  after  that  hour,  when  .the  shop  was  shut  up, 
and  the  clerks  gone:  in  an  action  agdnst  the  drawer, 
it  was  held,  that  this  was  not  a  good  presentment 
In  Efford  v.  Teedib),  it  was  held,  that  a  presentment 
of  a  biU,  at  a  banking-house,  after  banking  hours,,  whoi 
the  house  is  shut,  viz.  between  half-past  six  and  seven 
in  the  evening,  is  not  a  sufficient  presentment  to  charge 
the  drawer.  And  in  Callaghan  v.  Aylett  (c),  it  was 
decided,  that  if  a  bill  be  accepted,  payable  at  a  bank* 
er*8,  the  neglect  to  present  it  there  is  equaUy  a  disdiarge 
to  the  acceptor  as  to  the  drawer.  In  Elford  ▼.  7Wd^ 
Lord  EUenborough  said,  **  diere  is  not  any  text-writer, 
upon  whose  authority,  a  presentment  of  a  bill,  by  a  notuy, 
at  a  housd  of  business*,  after  it  was  closed;  could  be  sustaita- 
ed.  It  is  laid  down,  m  Marius  (cQ,  that  it  must  be  made 
during  times  of  business,  at  such  seasonable  hours  as  ft 
man  is  bound  to  attend,  by  analogy  to  the  horce  juridie^ 
of  the  courts  of  justice^' 

Lord  Chief  Justice  Best. — In  Parker  v.  Gordon^  and 
Elford  V.  Teed,  the  bills  were  accepted  payable  at  a 
banker*s,  who  begin  and  leave  off  business  at  stated  hoursi 
and  it  was  held  that  the  presentment,  in  such  cases,  mini 
be  made  within  the  limited  and  usual  banking  hours;  for 
that,  if  a  party  took  an  acceptance,  payable  at  a  banker's,  he 
bound  himself  to  present  the  bill  during  the  banking  hours. 
For  the  convenience  of  bankers,  and  in  order  to  provide  for 
the  clearances,  it  is  necessary  for  them  to  close  at  five  or 
bIx  o'clock.    In  Leftley  v.  Mills  (e).  Lord  Kenyan  thought 

(«)  7  East,  385.  (il)  2d  edit  187. 

(6)  1  Man.  &  Selw.  28.  (e)  4  Term  Rep.  171. 

(e)  dTawit.d97. 
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that  the  acceptor  of  a  bill  had  till  the  last  moment  of  the  .J^^ 
day  of  grace,  to  pay  the  bill;  and  Mr.  Justice  BuUer 
diought  it  was  payable  any  time  upon  the  last  day  of  grace, 
upon  demand,  so  as  such  demand  was  made  within  reason- 
aUe  hours;  and  here  the  demand  was  made  at  the  house 
of  a  private  individual.  The  case  of  Barclay  v.  iBot- 
fey  (a),  appears  to  be  precisely  in  point,  where  Lord  EUenr 
borough  held,  that  the  presentment  of  a  bill  for  payment, 
at  the  house  of  a  merchant  residing  in  London^  at  eight 
(Adock  in  the  evening  of  the  day  it  becomes  due,  was  suffi- 
cient to  charge  the  drawer;  and,  if  sufficient  to  charge 
him,  of  course  it  is  so  as  against  the  acceptor :  and  his  Lord- 
ship there  said,  **  a  common  trader  is  diffisrent  from  bank- 
ers, and  has  not  any  peculiar  hours  for  paying  or  receiv- 
ing money.  If  the  presentment  had  been  during  the  hours 
of  zest,  it  would  have  been  altogether  unavailing ;  but  eight 
in  the  evening  cannot  be  considered  an  unseasonable  hour 
fox  demanding  payment,  at  the  house  of  a  private  merchant, 
who  has  accepted  a  bill.** 

The  rest  of  the  Court  concurring — 

Rule  refused  (6). 

(«)  2  Campb.  627.  6  East,  3.    Morgan  t.  Davison,  1 

[h)  See  Bayley  on  Bills,  4tli     Stark.  Rep.  114. 
edit  180.    Darbjfshire  v.  Parker, 


Kino,  Demandant;  Shepherd,  Tenant  ;GERMAiN,youchee.       Fridmft 

11^  April  WnA 

JUlL  Serjeant  Bosanquet  moved  that  this  recovery  might     in  a  noorerj, 
be  amended,  by  inserting  the  words  "  of  the  advowson,"  *^  disSSld 
before  the  words,  "  of  the  vicarage.**    The  property  was  «•  *  "  nwiety  of 

the  TicaragCf 
&&/'  andin  the 
deed  to  lead  the  oset,  at  a  *'  moiety  of  thi  advowton  of  the  vicarage,  See."  the  COurt  allowed  the 
recovery  to  be  amended,  by  inserting  the  wordi,  "  of  the  adfowion,"  before  "  of  the  Ticarage ;" 
aad  the  deed  to  lead  the  osei  having  been  lott,  the  Secondary  itad  the  dcteription  of  the  pre- 
Qkiaes  from  the  enrolment  of  such  deed.  * 


JgAM/b 

King, 
Demandant ; 
Sbephbkj), 

Tenant; 
Germain, 
Vouchee. 
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described  in  the  recovery  a«  "  a  moiety  of  tfce  vicaoeage,' 
and  in  the  deed  to  lead  the  uses,  as  <'  a  moiety  of  the  nd^ 
vowson  of  the  vicarage,  &c."  The  learned  Serjeant  pro* 
duced  an  affidavit,  which  stated  that  a  similar  amendment 
had  been  allowed  as  to  the  other  moic^  a  f^w  yean 
flinoe,  and  thai  the  original  deeds  had  been  thien  pror 
dnced,  but  that  they  were  since  either  loat  or  mislaid* 


The  Secondary  read  the  enrolment  of  the  deed  to  h^i 
the  uses,  in  which  the  premises  were  described  aa  tti 
'^  moiety  of  the  advowion  of  the  vicarage." 

Fiain 


A^^f^*  J     Tenny,  on  the  several  demises  of  Hknet  Gibbs,  Chablm 

April  22Hd.  '  «  ^  J 

Gibes,    George  Gukkivg,   Robert  Oummiho,   ain 
William  Ounntng,  v.  Moody. 

In  ejectment^  to  ThIS  was  an  action  of  ejectment,  and  brought  to  recover 
Av  nonpajment  possession  of  two-fourths  of  a  mill,  and  certain  other  pre- 
mises, upon  a  forfeiture  of  a  term  in  them,  by  non-^sy- 
ment  of  rent,  according  to  the  condition  of  a  lease,  under 
which  they  were  demised  to  the  defendant  by  one  Jm 
CaUanty  who  was  entitled  to  two-fourths,  and  Henry  GiUi 
and  CktMrles  Gibbs,  who  were  entitled  to  onorfourih  eadk 
At  the  trial,  before  Lord  Chief  Baron  Alexander,  at  the 
trial  tobedae,—  last  Assizes  at  Maidstotie,  it  appeared,  that,  in  their  particu- 
maferiliL* '""     ^^^  of  demand,  the  lessors  of  the  plaintiff  claimed  for  sem 
A.  c.  devbed  quarters'  rent  in  arrear  at  Michaelmas  last ;  but  it  was  pror- 

lands  to  her  .  #•  i_ 

niece»  {tifime  ed  that  Qnly  six  were  due,  and  that  the  title  of  three  of  tqf 
anlTher  issue^ "'  Icssors  of  the  plaintiff  (risf.  the  Gunnings)  was  founded  on^ 
remainder  over,  ^jfl  of  ^nn  CallanL  who  had  died  since  the  execution  of  thf 

and  appointed  '  .  •      j 

two  trustees  to    lease  to  the  defendant,  and  under  whose  will  they  claixnedf 

receive  the 

rents,  and  keep 

the  premiies  in  repair,  and  gave  them  power  to  distrain ,  and  grant  leases  for  a  limited  period;  uA 

by  a  codicil  she  revoked  the  devise  in  the  will,  the  trustees  therein  named  having  died,  and  devk* 

ed  the  Updi,  in  the  same  manner,  to  three  other  trustees  named  in  the  codicil  :-;-Held,  ^taf.  ihr  If^ 

estate  In  such  land  vested  in  the  new  trustees. 


of  rent, 
variance  be- 
tween the 
amount  of  rent 
stated  in  tlie 
particulars  of 
demand  of  the 
lessors  of  the 
plaintiff,  and 
the  amount 
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Tbe  wiU  bore  date  the  15th  Deeember, 
9  hf  which  Aim  Calkmt,  spinster,  gave  and  denwd^ 
^gat  other  things),  her  moiety,  or  half  part,  of  and  in 
MpeaMnill,  with  the  appurtenanoesy  at  Hawley,  in  the 
h  at  SuiUm-^U-Hone,  in  the  county  of  KefU,  then  in  the 
[Mition  of  James  Rohson^  his  assigns,  or  under-tenants, 
her  mece,  Amelia  Brooke  JVestcoU,  otherwise  Amelia 
)ke  de  Varreu^,  wife,  or  reputed  wife,  otJeam  Baptieie 
4e»  Couni  Touire  de  VarreuXf  ibnaerlyof  the  kingdom 
'rmoe,  but  then  a  French  emigrant,  residing  in  XJpr 
Noriom  Street  in  Middl^sea,  for  hfe,  (subject  to  the 
stioiis  thereinafter  mentioned  and  declared  concerning 
Mme  estates  and  premises,  and  the  rents  and  repairs 
Hiff  and  other  matters  relating  thereto),  and  immedi- 
alter  the  decease  of  her  said  niece,  to  the  use  of  her 
laen  in  tail,  remainder  to  her  nephew,  with  divers  re- 
idiiB  over.    And  the  testatrix  declared  that,  notwith- 
img  she  had  given  and  limited  the  said  estates  to  her 
nisce  and  her  children,  and  to  her  nephew,  upon  the 
ingeneies  therein  mentioned,  yet,  to  the  intent  and 
Mme  that  she  or  he  should  not  be  entitled  to  reoeive,  of 
bom  the  several  tenants,  the  rents  thereof,  nor  that  any 
M#Qf  needful  and  proper  repairs  might  happen,  the 
itrix  did  thereby  nominate  and  appoint  George  Gun^ 
apid  George  Hicks,  and  the  survivor  of  them,  his  exr 
QfRS  or  administrators,  receivers  of  the  rents  of  the 
eatatesj  with  full  power  to  make  distresses  on  non-pay* 
t  Ifaereo^^  and  she  desired  and  directed,  that  thereby  and 
BOut  they  should  keep  the  same,  and  every  part  there- 
1  good  and  tenantable  repair  and  condition ;  and  that, 
t  t|ie  discharge  of  that  and  of  every  other  necessary  out* 
g»  tfiey  should  pay  the  clear  or  net  rents  and  profits 
^f  aaid  niece  during  her  life,  for  her  own  sole  and  ae- 
^te  use,  independent  of  the  said  Count  de  Varreux,  or 
fKthfse,  huAband,  and  free  from  his  control,  and  all 
d§te  and  undertakings  whatsoever,  and  for 
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rents  and  profits  her  receipts  should  be  a  sufficient  ^ 
charge  to  the  said  receivers  or  trustees.    The  will  also 
contained  a  power  to  the  trustees  to  grant  leases  for  any 
term  not  exceeding  fourteen  years.    The  testatrix  after- 
wards made  a  codicil  dated  the  7th  February,  1821»  ^ 
citing  the  before-mentioned  will;   (hat  the  said  Geturgjt 
Gunning  and  George  Hicks,  had  both  died,  and  that  the 
testatrix  was  desirous  of  appointing  the  three  sons  of  her  late 
iriend  George  Gunning,  namelji  George  GuntUng  (the  eon), 
Robert  Gunning,  and  William  Gunning,  (three  of  the  les- 
sors of  the  plaintiff),  to  be  trustees  and  executors  of  ha 
said  last  will  and  testament.    And  the  testatrix  therebj 
revoked  and  made  void  all  and  singular  the  devises  and  b^ 
quests  in  her  said  will  contained,  of  all  her  real  and  pei^ 
sonal  estates,  and  every  part  thereof,  to  the  said  George 
Gunning  and  George  Hicks,  upon  and  for  certain  trosti^ 
intents,  and  purposes,  and  with,  under,  and  subject  to  As 
powers,  provisions,  and  directions  therein  expressed  and 
declared,  of  and  concerning  the  same ;  and,  in  lieu  thereof 
she  gave,  devised,  and  bequeathed  all  and  singular  the  rest 
and  personal  estates,  goods,  chattels,  rights,  and  credBi^ 
and  every  part  and  parcel  thereof,  unto  the  said  Gtsfgs 
Gunning  (the  son),  Robert  Gunning,  and  William  Gummgt 
their  heirs,  executors,  administrators,  and  assigns,  accordog 
to  the  nature  of  the  respective  estates,  upon  and  for  the  10* 
veral  and  respective  trusts,  and  to  and  for  the  intents  sol 
purposes,  and  with,  under,  and  subject  to  the  powers,  pio* 
visoes,  conditions,  and  directions,  in  the  said  will  andteili- 
ment  expressed  and  declared,  of  and  concerning  the  tsae 
estates  and  premises  respectively,  in  the  same  manner  in  aH 
respects  as  if  the  said  George  Gunning  (the  son),  Bokrt 
Gunning,  and  William  Gunning,  had  all  of  them  been  OfV" 
inally  named  as  trustees  and  executors  of  the  said  last  wflif 
instead  of  the  said  George  Gunning  and  George  SR^t 
deceased ;  and  the  testatrix  thereby  nominated,  constitu^ 
ed,  and  appointed  the  sud  George  Gunning  (the  Mj, 
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Roberi  Chmningf  and  William  Gunnings  to  be  the  exe- 
cutors of  her  said  last  will  and  testament. 
.    The  will|  with  the  codicili  was  proved  in  the  Prero- 
gaiiwe  Comtt  at  Canterbury ^  on  the  3rd  December,  1 82 1, 
by  the  three  executory  named  in  the  codicil. 

The  Jury  having  found  a  verdict  for  the  lessors  of  the 
plaintiff-^ 


J825. 


BIr.  Serjeant  Toddy  now  applied  for  a  rule  msi,  that  it 
inight  be  set  aside,  and  a  nonsuit  entered^  or  a  new  trial 
granted ;  add  submitted,  first,  that  the  variance  between 
ihe  amount  of  the  rent  claimed  to  be  due  in  the  particu- 
lars, and  that  proved  to  be  actually  owing  at  the  trial,  was 
fiitaL  That  the  action  being  founded  on  a  forfeiture,  for 
dit  non-payment  of  rent,  the  exact  amount  of  rent  due 
jihould  have  been  demanded,  and  stated  in  the  particulars 
srith  precision  and  accuracy.  That  the  present  mode  of 
.proceeding  by  ejectment,  having  superseded  that  of  the 
pommon  law,  wherein  the  utmost  nicety  was  required, 
Jihould  be  confined  within  the  same  rules;  particularly  as 
.the  defendant,  had  the  sum  claimed  been  that  which  was 
nally  due,  might  have  brought  the  money  into  Court,  un- 
jler  the  statute  4  Geo.  2,  c.  28,  s.  4(a) :  whereas,  in  this 
jHue,  the  demand  being  too  large,  he  inight  have  found 
dilBculty  in  availing  himself  of  it;  and  the  rent  can  only 
he  cakulated  to  the  last  rent  day.  Doe  d.  Harcourt  v. 
Bm  (&)•  Secondly,  that  George  Gunning  (the  son), 
Robert  Gunning,  and  WiUiam  Gunning,  three  of  the  les- 
of  the  plaintiiF,  and  the  trustees  and  executors  named 


(a)  By  which  it  is  profided, 
^  Thst  if  the  tenant^  or  lus  assignee 
ior  SBsigaees  shall,  at  any  time  bc- 
'fore  the  trial  in  ejectment,  pay,  or 
teader,  to  the  lessor,  or  landlord, 
hii  executors,  &c.  or  pay  into 
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Court,  where  the  cause  is  depend- 
ing, all  the  rent  and  arrears,  to- 
gether with  the  costs,  all  further 
proceedings  on  the  ejectment  shall 
cease,  and  be  discontinued.' 
{b)  4 Taunt.  883. 
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in  the  codicil,  could  not  maintain  this  action,  as  thle  kf^ 
estate  did  not  vest  in  them,  but  in  the  niece  of  the  testis 
trix,  to  whom  the  lands  were  devised,  for  her  life,  with  re- 
mainder to  her  issue  in  taih    Although,  in  ShapkM  K 
Smith  (a),  where  lands  were  devised  to  trusteeis,  upon  traiH 
that  they  should,  every  year,  after  deducting  rates,  taxes, 
repairs,  and  expences,  pay  such  clear  sum  as  ifaouMvfr- 
main  to  A*  B,, — Lord  Thurlow  held,  that  the  trustees  being 
to  pay  the  taxes  and  repairs,  must  have  an  interest  m  the 
premises ;  and,  therefore,  that  the  legal  estate  ^Hui  tMiM 
in  them;  yet  here  nb  such  estate  was  vested  in  tlie  l*M 
trustees  named  in  the  will,  and  those  appointed  1>y  the  ^ 
dicil  were  invested  with  no  new  powers,  as  the  testsi^ix  1^ 
rected  them  to  take  on  the  same  trusts,  and  subject  to  Ae 
same  provisions,  and  in  the  same  manner,  in  all  respeiBi% 
as  if  they  had  been  originally  named  as  tmsteea  and  eki^ 
cutors  in  the  will.    And  although  they  irere  autliotiied  tt 
receive  the  rents,  distrain  for  the  arrears,  keep  tfae^nttit 
ses  in  repair,  and  grant  leases  for  a  limited  tenb,  yet  flitf 
is  inconsistent  with  their  taking  a  legal  estate ;  as,  if  siri^ 
estate  vested  in  them,  they  would  have  full  poorer  to  di^ 
train  without  any  such  provision,  and  might  grant  leasel 
for  lives  or  other  terms,  without  being  restrained  Xotcna^ 
teen  years.    Besides,  they  were  directed,  after  discbirf 
ing  the  costs  of  the  repairs,  to  pay  over  the  clear  reiMt 
and  profits  to  the  niece  of  the  testatrix,  for  her  own  ileff- 
irate  use;  and  it  was  therefore  unnecessary  that  they  shMli 
have  been  invested  with  the  legal  estate.     In  Doe  d.  lA^ 
cester  v.  Biggs  (6),  where  the  testator  devised  land  in  trafi 
to  pay  unto,  or  else  to  permit  and  suffer  his  niece  to  reoeire 
the  rents,  it  was  held  that  the  legkl  estate  was  executed 
in  the  niece ;  and  no  case  can  be  found,  wherein  tmsteeat 
if  they  have  nothing  assigned  to  them  to  do  but  to  receive 
and  pay  over  rents,  have  been  held  to  take  the  legal 


(a)  I  Brown*8  Chan.  Cas.  75. 


(ft)  2  Taunt  109. 
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ink,  Ib  Shapkmd  v.  Smiik,  Mr.  Baron  Eyre  b«tds  Uiat 
then  b  no  difierenoe  between  a  devise  to  trustees  ''  to 
pmit  A.  to  reeeive,**  or,  *'  to  pay  profits  to*'  him;  as  it 
amounts  to  a  disposition  of  the  laad.  Here,  thereforei 
Iht  aie  W9^  exeoated,  and  the  legal  estate  vested  in  the 
Mae  aS  the  teMattiXi  as  the  party  beneficiaUy  interested 
iMer^hewiU. 


i«^. 


l4Mrd€3»ef  Justice  Bbst. — ^It  does  not  appose  to  me  that 
«lher  nf  tlie  objeotioas  raised  against  this  verdict  rests  on 
«f  iMftntenrisl  ibuAdation.  The^«#  ia,  that  sev<Ni  quar- 
ktiMnt  w^re  dauned  as  due,  by  the  lessors  of  the  pUin- 
lifl^  ia  Omm  partieuhrsi  aad  that  six  oidy  were  proved  to 
tarn  Wen  aetuaHy  in  arreai ;  and  it  has  been  insi^ited  that 
Jhe  v$riBi|C6  is  jbtalj  this  being  in  the  oature  of  a  proceed- 
i|g  w  in  the  eese  of  a  fiNffeiture  at  common  law,  accord- 
ilf  |o  vrhich  a  precise  demand  of  the  rent  actually  due  was 
WBiWiWfMry  yapejiminary  to  the  forfeiture.  It  does  not,  how- 
JViar^  fi^w  that  even  at  common  law  the  strictness  neces- 
msj  in  the  demand  must  extend  to  or  affect  the  particu- 
hn,  ao  as  to  vitiate  them  fodr  a  mere  variance  between 
Ae  amomit  of  the  rent  demanded,  and  that  proved  to  be 
By  the  statute  4  Geo.  S,  c.  S8,  which  was  passed 
Tiew,  (among  other  purposes),  to  obviate  the  incon- 
attendiBg  re-entries  at  common  hiw  for  non-pay- 
MOl  of  rent  in  arrear,  it  was  enacted,  by  the  second  section, 
^that  in  all  cases  between  landlord  and  tenant,  as  often  as 
it  ahaH  happen  that  one  half-year's  rent  shaH  be  in  arrear, 
sad  the  landlord  or  lessor,  to  whom  the  same  is  due,  hath 
l^t  by  law  to  re-enter  for  the  non-payment  diereof,  such 
fandloid  or  lessor  shall  and  may,  without  any  formal  de- 
Madf  or  ie-€ntry,  serve  a  dechuration  in  ejectment  for  the 
tBDcnery  of  the  demised  premises,**  &c.  If,  therefore,  no 
fcrpal  demand  be  necessary  since  the  statute,  the  plain- 
tiff's ^ase  cannot  be  affected  by  a  mistake  as  to  the  amount 
(bimed  by  the  particulars,  jMrovided  half  a  year*s  rent  were 
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in  arrear.  It  would  be  highly  impolitic  and  dangerous  lo 
put  too  strict  a  construction  on  particulars^  as  they  are 
frequently  open  to  great  abuse;  and  here  it  was  provsd, 
that  six  quarters'  rent  were  in  arrear. 

Seeondhfj  it  has  been  insisted  that  three  of  the  IcwflW 
of  the  plaintiff,  vi».  the  trustees  named  and  appointed  \k 
and  by  the  codicil  to  the  wiH  of  Ann  Cattani^  have  nokgri 
title,  so  as  to  enable  them  to  maintain  this  action;  bat  tint 
they  are  mere  trustees  or  receivers  for  the  niece  of  die 
testatrix,  and  her  children,  in  whom  the  Idgal  estate  ai 
beneficial  interest  are  vested.    Whatever  doubt  might  haie 
arisen  as  to  the  construction  of  the  will,  is  completd^ 
removed  by  the  terms  of  the  codicil,  which  enables  us  to 
put  such  a  construction  on  the  witlj  as  to  vest  the  legri  ertafe 
in  the  trustees.    The  words  of  the  codicil  are :  "  I  gNi 
devise,  and  bequeath  all  and  singular  my  real  and  persoit- 
al  estates,  goods,  chattels,  rights,  and  credits,  and  every 
part  and  parcel  thereof,  unto  George  Gunnings  Bchet^ 
Gunnings  and  William  Gunnings  their  heirs,  execuU>r0# 
administrators,  and  assigns,  according  to  the  nature  of  di^ 
respective  estates,  and  upon  the  same  trusts  as  express^^ 
in  the  will.*'    These  words  give  them  the  legal  estate,  l^i 
then,  the  estate  transferred  to  the  cestui  que  trngi,  unte^ 
the  statute  of  uses  ?    In  Doe  d.  Leicester  v.  Biggs,  fts^ 
legal  estate  was  held  to  be  executed  in  the  devisee^  o' 
cestui  que  trust,  because,  the  words  *  to  permit  and  soflbr^ 
in  the  will,  came  last;  for  it  is  a  general  rule,  that,  if  tbeftf 
be  a  repugnancy,  the  first  words  in  a  deed,  and  the  last  words 
in  a  will,  must  prevail:  and  Sir  James  Mansfield  there  stfA 
**  for  want  of  a  better  reason,  we  are  forced  to  say,  iM 
we  think  the  will  gives  the  legal  estate  to  the  party  be 
neficially  interested.*'     There,  too,  the  trustees  were  on^ 
to  pay  to  the  testator's   niece,  or  to  sufier  her  to  re 
ceive  and  take  the  rents,  there  being  in  fact  nothing  to 
be  done  by  the  trustees.     Here,  however,  they  were  vt 
thorised  not  only  to  receive  the  rents,  but  to  distrain  te 
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(9  to  keep  the  premiaes  in  repair,  and  to  make  leases; 
[  am,  therefore,  clearly  of  opinion,  that  they  must  be  con- 
iiutd  as  having  a  legal  estate' vested  in  them.  And  al- 
faough  a  moiety  of  the  estate  were  devised  by  the  testatrix 
oberniecej  for  life,  and  to  her  children  after  her  death, 
lel  aha  was  not  to  be  entitled  to  receive  the  rents,  or  to 
iiilrain  for  them,  in  case  of  their  being  in  arrear ;  and  the 
fisttees  were  expressly  directed  to  keep  the  premises  in 
!«pttr,  out  of  the  monies  received  by  them  from  the  rents; 
mif  after  discharging  all  outgoings,  to  pay  over  the  net 
tenia  and  profits  to  the  niece.  On  these  grounds,  there  can 
be  no  doubt,  but  that  the  legal  estate  was  vested  in  them, 
md  that  they  were,  consequently,  entitled  to  recover. 


18S5. 


Mr.  Justice  Paax. — ^The  great  nicety  and  exactness  re- 
finvad  by  the  common  law  in  making  a  demand  of  rent, 
vidia  view  to  forfeiture,  was  one  of  the  reasons  which  in- 
IiMsd  the  Legislature  to  pass  the  statute  4  Geo.  2.  A  bill 
f  particulars,  even  under  a  Judge's  order,  does  not  require 
^  mtiict  a  construction  as  has  been  now  contended  for ; 
id  it  would  be  most  dangerous  to  tie  down  parties  to 
iQEir  precise  terms,  as  they  are  frequently  open  to  abuse. 
Itiiough  the  statute  requires  half  a  year's  rent  to  be  in 
^iMuTj  the  lessors  of  the  plaintiff*  brought  themselves  with- 
^*  itif-aa  they  proved  that  six  quarters  were  due  to  them 
■K^M  the  defendant;  but  it  does  not  follow  that  they  must 
^*  0anfined  to  that  amount  in  their  particulars.  My 
^and  Chief  Justice  has  so  fully  and  satisfactorily  answer- 
^ibe  second  objection,  that  it  is  quite  unnecessary  for 
■le  to  add  another  observation. 


Mr.  Justice  Burrouoh  concurred. 


Mr«  Justice  Gaselee. — ^I  very  much  question  whether 
the  trustees  did  not  take  the  legal  estate  under  the  will ; 
for  if  it  appear,  or  can  be  collected  firom  the  whole  of  that 
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instrument^  that  the  testatrix  nitended  that  they  sboidiil  As 
so,  any  particular  words  of  devise  are  unnecessary.    Bui 
the  codicil  removes  all  doubt.     This  case  is  diisdngukliays 
from  that  of  Doe  d.  Leicester  v.  Biggs,  as,  here^  the  tMa 
trix  has  directed  the  net  rents  and  profits,  after'diBclMfi^ 
ing  the  expences  for  repairs,  to  be  paid  to  her  niece; 
as,  there,  the  trustees  were  to  pay  unto,  or 
suffer  the  mece  to  have  and  take  the  rents ;  and  it  was  hddt 
that  as  the  last  words  in  the  will  wtrepermk  Md  n|^9 
they  gave  the  eestm  que  trust  alegalestttte^    There  is  ae^ 
other  material  distinction  to  be  drawn  between  these  tee 
cases.    In  Doe  d.  Leicester  v.  Biggs,  tiie  tirastees  iwd  la- 
thing to  do  but  to  pay  the  money  to  the  devisee,  or  peiHft 
her  to  receive  the  rents.     Here,  however,  they  were  not 
only  empowered  to  distrain  for  rent  in  arrear,  but  to  lay  out 
part  of  the  rents  received  by  them  in  keeping  the  premisssiB 
repaSr^  and,  therefore,  they  took  the  legal  estate.    In  Ait 
vester  d.  Law  v.  Wilson  (a),  which  was  decided  after  Sktf' 
land  V.  Smith,  where  a  person  devised  lands  to  trustees,  k 
trust  to  take  and  receive  the  rents  and  profits  thereof,  snd 
to  apply  the  same  for  the  subsistence  and  maintenaticssf 
his  son,  during  his  life,  it  was  determined  that  it  wasBOtiB 
use  executed  in  the  son,  but  that  he  had  oidy  a  tnMt.    All 
Mr.  Justice  Ashhurst  there  said,  *'  the  toislees  weie  Ml 
barely  to  receive  and  pay,  but  the  testator  directs  tU 
such  rents,  issues  and  profits,  shall  be  supplied  for  die  Sib- 
sistence  and  maintenance  of  his  son.    The  testator,  Aar 
fore,  aeemed  to  mean  that  the  trustees  shddd  be  isnrfllisi 
with  some  sort  of  discretion  with  pespect  to  She  appidi' 
tidn.'*    And  in  Shapland  v.  Smiti$,  Lord  Tkurleim  iM  sf 
opinion,  that  the  trustees,  being  to  pay  the  taxes,  mmt 
have  an  interest  in  the  premises;  and  that,  AereibrSi  the 
legal  estate,  for  the  life  of  the  cestui  que  trust,  was  in  then* 
So  here,  although  the  testatrix  devised  the  estate  4o  to 
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t,  yet  ahe  was  not  entitled  to  receive  the  rents,  but  the 
(mtees  were  to  pay  them  over  to  her,  after*  discharging 
^  ^^qpences  of  keeping  the  premises  in  repair,  and  every 
f^igf  i^ecetsary  outgoing ;  and  if  such  rents  were  in  arrear, 
ti^  tniateea  alone  were  empowered  to  distrain*  It  is, 
ijttmRm,  quite  clear  that  the  use  was  not  executed  in 
^  iifece.  With  respect  to  the  objection  rdsed,  as  to  the 
Ifpapce  between  the  arrears  of  rent  demanded  by  the 
jjffticnlfjrsy  and  those  proved  to  be  due,  I  entertain  no 
^bul^  whatever;  and  the  lessors  of  the  plaintifF  were  en- 
^^M  to  recover,  on  proving  that  six  months'  rent  was  in 
f|EfMr  fima  the  defendant,  at  the  time  the  action  was  com* 


ia25> 


Rule  refused* 


Reader  v.  Bloom. 

J.  HIS  was  an  action  of  trespass,  for  an  assault,  in  which 
^li^rdicjt  w^  found  for  the  plaintiff,  and  his  costs  were  af- 
lurffarda  taxed  at  70/.  On  the  taxation,  before  the  Pro- 
^i^l^tary,  it  appea];ed  that  the  person  who  had  acted  as 
4l0  pliititiff  *8  attorney,  in  the  prosecution  of  his  suit,  had 
fittt  taken  out  any  certificate  since  the  year  1818,  and  had 
not.  h^en  re-fuhnitted ;  notwithstanding  which,  he  had 
conducted  the  cause  in  the  character  of  an  attorney. 
Ifr*  Justice  Park,  on  being  applied  to  at  chambers,  in 
i^  last  .vacation,  granted  an  order  to  stay  proceedings,  and 
Apt  the  defendant  should  pay  the  amount  of  the  costs 
tUX^,  into  Court,  subject  to  a  motion,  as  to  whether  the 
gjbymti£r could  be  entitled  to  them  or  not;  or  whether  the 
Wbfih  or  any  part  should  be  refunded  to  the  defendant. 


April  nd. 

A  pUintiiP  who 
h«t  obtained  a 
▼erdict  against  a 
defendant,  if  en 
tided  to  UifUl 
oosti,  althoogh 
the  person  wko 
conducted  Usv 
cauM,  was  nt 
in  attorney. 


ib.  Serjeant  Wilde,  now  applied  for  a  rule  nisi,  that 


/ 


/• 
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such  a  portion  of  the  costs,  as  would  go  to  the  person  caB- 
A  ing  himself  the  phuntiff's  attorney,  for  his  serrices  in  eon-' 
ducting  the  cause,  might  be  refunded  to  the  defendant^ 
and  he  submitted  that  neither  the  person  who  acted  ss' 
such  attorney,  nor  his  agent,  could  chum  theii^  costs  stf 
against  the  phiintifF;  and,  consequently,  that  he,  not  being 
compelkble  to  pay  those  persons  for  their  services,  could 
not  call  on  the  defendant  to  pay  him.  The  Learned  Ser* 
jeant  produced  a  note,  furnished  by  Mr.  Le  Bkme^  the 
Master  of  the  King's  Bench  OflSce,  stating,  that  costs 
were  never  allowed,  in  that  Court,  to  persons  who  carried 
on  causes  as  attomies,  when  they  were  not  soi  or  were  not 
fully  qualified  to  act  as  such.  It  is  to  the  interest  of  the 
defendant  as  well  as  the  pisuntiff,  that  suits  should  be  con- 
ducted by  regular  attomies,  the  Court  not  having,  in  cases 
of  misconduct,  the  summary -jurisdiction  over  those  per- 
sons who  are  not  attomies,  which  it  has  over  its  own  ofli- 
cers;  and  the  statutes,  2  Geo.  2,  c.  33,  $  17;  88  Geo.  is 
c.  46,  $  11 ;  and  37  Geo.  3,  c.  90,  $  30,31,  are  decisive  to 
shew  that  attomies  permitting  others  to  issue  out  wrils^ 
or  prosecute  actions,  would  be  disabled  from  practising^ 
and  that  such  attomies,  acting  as  agents  for  persons 
quaUfied,  are  liable  to  be  struck  off  the  roll;  and  that! 
any  person  practise  as  an  attorney,  without  a  certificate,  om 
neglect  to  take  one  out,  he  is  liable  to  a  penalty,  and 
thereafter  incapacitated  from  practising  as  an  attorney. 

Lord  Chief  Justice  Best.  —  There  appears  to  me  to  be 
no  ground  whatever  for  this  motion.  A  plaintiff  is  not  to 
be  deprived  of  his  costs,  because  his  attorney  has  not  re- 
gularly taken  out  his  certificate,  to  qualify  him  to  act  •• 
such ;  he  must  be  taken  to  be  ignorant  as  to  the  quafito- 
tion  of  the  person  he  employs  as  his  attorney,  and  is  not 
bound  to  inquire  into,  or  satisfy  himself  as  to  that  fict 
There  is,  therefore,  no  pretence  to  say,  that  the  amount  o 
the  costs  paid  into  Court  under  the  order,  shall  be  lefiflv 
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^  to  the  defendant,  to  the  prejudice  of  the  plaintiflf.    The 
Legislature  in  pasting  the  statutes  to  which  we  have  been 
referred,  never  intended  to  interfere  with  the  rights  of 
saitors;  they  have  expressly  guarded  against  it,  and  di- 
rected the  punishment  to  be  inflicted  on  the  party  offend- 
ing.   It  18  quite  clear,  that  a  person  practising  as  an  at- 
torney, when  he  is  not  so,  cannot  sue  for,  or  recover  his 
coats;  but  the  plaintiff  is  not  therefore  to  be  danmified; 
for  it  frequently  happens,  that  a  client  makes  advances  to 
attorney,  at  the  outset  or  in  the  progress  of  the  cause ; 
if  that  were  the  case  here,  which  probably  it  is,  and 
w^  were  to  say  that  the  plaintiff  is  not  entitled  to  his  costs 
the  defendant,  the  former  would  never  be  able  to 
back  such  advances.    We  have,  therefore,  a  sufficient 
po'^rer  to  protect  him;  for  although  the  person  who  prao- 
ti^^d  as  an  attorney  without  being  qualified,  might  be  de- 
ps^Tcd  of  any  remedy  he  might  have,  as  against  the  plain- 
^  tar  the  recovery  of  his  costs ;  yet  that  cannot  be  ex- 
uded to  the  latter,  so  as  to  prevent  him  from  obtaining 
^^o  full  firuits  of  his  judgment.     The  proper  course  would 
"^^'^e  been  for  the  defendant  to  have  proceeded  against  the 
P^^^^son  who  conducted  the  plaintiff's  suit,  and  if  he  had 
brought  before  us,  we  should  have  been  enabled  to 
with  him  according  to  the  nature  of  his  offence;  and 
"   1^  had  not  duly  taken  out  his  certificate,  his  name  would 
'^^t  be  on  the  roll,  and  he  would  have  been  guilty  of  a  con- 
^Hdpt  of  Court,  for  which  he  might  have  been  visited,  and 
^topelled  to  do  justice  to  all  parties. 

^  Mr.  Justice  Parx. — If  we  were  to  grant  this  motion,  it 

"Would  form  a  most  dangerous  precedent;  as,  if  a  plaintiff 
employ  an  attorney  to  conduct  a  cause,  and  it  be  after- 
wards discovered  that  he  is  not  qualified  to  act  as  such,  the 
defbndant  may  insist  that  the  plaintiff  has  no  right  to 
recover,  although  he  have  obtained  a  verdict,  and  be 
entitled  to  judgment;  and  thia  is  applicable  to  all  suitors 
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MM  frov  the  highest  to  the  lowest.  The  pbunta£P  ai  tUecasi 
EsAMR  was  not  bound  to  inquire  whether  his  attorney  had  t^PMi 
Bfpooy^       <^vt  bit  certificate. 


Mr*  JuMioe  fiuiiRovQ¥^  mi  Mi>  Justj((e  Gi^iiiW^ 
civrred  i|^  tbinjkiQg  that  the  ^ppUcatioii  shpidd  bajne  hijpi 
made  agwst  tb«  p^rty  wbj9  acted  aA  the  attorney. 

Rulerefiiaed. 


Apnl  Sd.  Page  r.  Chuck. 

to  replerin,  the  XlUS  V9fi  m  Ef^lim  of  rep^^rin,  for  \^VVL  ^jQ  pUlA^f 
ed  fer  re^tl^""'  good^,  uq^QT  a  distT/f  88^  fo^  |wn^  of  a  dW9J[%(4i9¥8§  flIIVflll 

SiSi-,  "»  *^  BW*  of  Orj**  CAtfrcA,  in  the  county  of  Arnv^ 
tei^n^  'SST'  •''^^  tf efepdmtj  ia  his  aYQi7i>y^  aTerred»  that  tbe  pbMI 

it  appeared  in      h^   Xh^  m4^  dWjB^g-boUlie,  IH  Whi^h#  &C*  With  the  HP« 

oie  ^tur*'  purt^naficesv  ^  tenapt  thereof,  to  the  defendant,  al  thfl 
STSpyr^rt^  yearly  reiijt  of  30/.,  payable  quarterly ;  and  that  becauaB 
of  the  bouse;      15/.  fopT  half  a  year*8  rent  were  in  arrear,  he  well  avowtd 

«nd  that  the         *i      ^  i  .         « 
•hop  and  yard      the  takipg,  &C. 

^^tteL  ofX  The  pUiqtiff  pleaded  in  bar,  first,  non  tenuit.  and  laat^. 
cenanu :— Held  ^^^9^  in  arriere* 

to  be  no  Tan* 

At  the  triid,  before  I^ord  Chief  Baron  Alerarndtfj  H 
the  last  Asfidzes  lor  the  county  o{  Surrey^  it  appeared,  tba^ 
the  pbiQtiff  did  npt  occupy  the  whole  of  the  house,  in  i^ 
spect  of  the  occupatiqn  of  which  the  distress  for  rent  vs- 
made,  but  only  the  upper  part  of  it;  and  that  the  sho^ 
1^4  yAisd  wei«  ip  the  occupaition  of  two  other  persons,  uni 
deir  a  separate  demise* 

The  fJuryMvipg  A>un4  e  verdict  for  the  d^endai^t^ 

SAr.  Segftapt  f^m>e0i  now  applied  for  a  rule  nisit  tJM  I 
Wght  ii^e  set  4sidQ,  md  #  Qonauit  ^tered,  qu  the  grpqa^ 
frfj»  mriaoce  betffifien  iik^  tenancy  ^et  outt  in  4be  mmp^bt 


> 
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vyy  iod  that  proved  at  the  trial ;  as  the  plaintiff  had  mere- 
ly ooeupied  a  part  of  the  house  in  question ;  and  that  in 
the  distress  and  in  the  avowry,  it  was  stated,  that  the  cbuck» 
wbofe  had  been  demised  to  him,  with  the  appurtenances; 
vtiersas  ft  was  proved,  diat  the  yard  and  shop  were  in  the 
(NXDpitioii  of  othenu 

Ix>rd  Chief  Justice  B^st. — ^This  is  a  mere  technical  ob- 
jc^AotL  The  premises  were  properly  described  in  the 
avcmry,  ei«.  as  a  dwelHng^hoase  with  the  appurtenances, 
KKmd  if  a  burglary  had  been  committed,  it  would  have  been 
bm  ihe  house  demised  to  the  plaintiff.  In  an  action  of 
m,  it  is  svrfBcient  if  the  substance  of  the  issue  be 
The  plaintiff  occujMed  all  the  house,  widi  die 
i-Mpdon  of  the  shop.  I  am  always  strongly  indined 
objections  of  this  nature,  which  are  frexpntxAy  not 
\Tj  an  interruption  to  justice,  but  tend  to  throw  a  reflec- 
tt^^m  on  die  law. 

nfe.  Justice  ?ARK. — ^I  am  of  the  same  opinion.    The 
li^^Ttise  was  let  to  the  plaintiff,  who  occupied  the  whole  of 
^»     except  the  shop,  and  although  the  yard  was  let  to  ano- 
r,  he  might  hare  the  use  of  it,  as  in  Press  y.  Parker  (a). 
is,  consequendy,  no  variance. 

IHr.  Justice  Burrouoh,  and  Mr.  Justice  Gaselee,  con« 

Rule  refused. 
(c)  Ante,  M. 


i 
t 
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AvKii  ^6iL       ^^^  Mayor^  Bailiffs  and  Burgesses  of  the  Borough 

Berwick  upon  Tweed  v.  Williams. 

The  Mayor,  fw^ 

BAiuibBndBu]>  X  HIS  was  an  action  of  trespass,  and  as  the  plaintifi  Wiehi 
friSTu^^  the  Mayor  and  Bailiffs  of  Berwick  upon  Tweed,  the  mxk 
^^Sokt^^     of  capifl*  was  directed  to  the  Coroner  of  that  borough. 

wait,  the  writ  ...... 

the  Coroner,  Mr.  Seijeant  Toddy ^  now  applied  for  a  rule  md,  that 

tote^ne'of'the  ^^is  writ,  and  all  subsequent  proceedings  taken  thereon 
BorgeMet.    It    might  be  set  aside,  on  an  affidavit,  which  stated  diit 

being,  however,     ,        ^  «      i         ,  i 

men  eerfice-      the   Goroner  was   one   of  me    burgesses,  and,*  coDie- 
the  Cou^iefiii-  quently,  a  party  to  the  suit;  and  he  submitted,  thattbt 

tfthooS/it*^   ^'^^  *^^^'^  ^*^^  ^^^  directed  to  elisors  named  by  one  .of 
otjected  that  it    the  Prothonotaries  of  the  Court,  as  in  the  case  of  Andrew 

been  directed  to   V.  Sharp  (a). 
«litort  named  by 
the  Prothonota- 

>7*  But  the  Court  said,  that  the  process  being  servieeaUei 

they  would  not  interfere ;  and  that  the  case  of  Andrew  ^^ 
Sharp  was  distinguishable  from  this,  as  there  the  applies* 
tion  was  for  an  attachment  against  the  Coroners  of  tSir 
dleeeXf  for  not  attaching  the  Sheriff*,  against  whom  tn 
attachment  directed  to  the  Coroners  had  issued,  for  not 
bringing  in  the  body  of  a  defendant,  pursuant  to  a  mfetf 
Coi;urt. 

The  learned  Serjeant  therefore  took  nothing  by  Vn 
motion  (6). 

(«)  2SirW.BL91L 
(h)  See  The  King  y.  Peekham,  2  Sir  W,  BL  1218. 
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PoB|  on  the  demise  of  Upton  and  Another^  r.  Wither-       Tu^adm^t 

WICK,  ^^  ^^^ 

rmS  was  an  action  of  ejectment,  brought  by  the  les-  ^  <»«»Bt  Im^ 
mra  of  the  plaintiff  against  the  defendant^  who  held  an  the  esi^ratioQ 
istale  under  them,  and  whose  lease  expired  on  the  0th  J^^k^Jdtook* 


ifrUy  I8S4,  and  he  having  refused  to  quit,  they  sued  out  (Mpoogtotiitf 
\yrnt  oi  habere  faeias  possessionem^  under  which  they  cropt,  under  a 
^bCpined  possession  on  die  6th  August  following,  at  which 


done,  some  grass,  and  a  crop  of  oats,  consisting  of  nine  |^*  ^<**^^> 
icrea,  which  the  defendant  had  lately  cut,  a  dove-cote,  a  taiaed  apOttt 
^gmiAXy  of  pigeons,  and  all  the  fixtures  found  on  the  pre-  action  of  ^^ect^ 
Hua^y  were  taken  possession  of  under  the  writ.  c«urt  wfuMdio 

fiBot  a  nilt  ft» 
,  ,.ii       refer  It  to  the 

luv  Serjeant  Peake^  m  the  last  Term,  obtained  a  rule,  Ptothoootary  t9 

ealHng  on  the  lessors  of  the  plaintiff  to  shew  cause  why  it  i^eiifeMcii 

ihould  not  be  referred  to  the  Prothonotary,  to  ascertain  the  ^^/^^u^ 

fibie  of  the  crops  of  grass  and  oats,  seized  and  taken  posse»-  to  pay  over  the 

'^        **  '^  balance  to  the 


of  by  them  under  the  writ,  and  why  they  should  not  pay  tenant,  after 
to  the  defendant  such  sum  as  the  Prothonotary  might  ^^m^Sf  mc 
10  ascertain  such  value  to  be,  after  deducting  the  amount  ^^' 
of  the  rent  due  to  tlie  lessors  of  the  plaintiff  from  the  de- 
fcodant.  The  learned  Serjeant  founded  his  motion  cm 
an  affidavit,  which  stated  that  the  defendant  was  entitled 
to  the  grass  and  oats,  which  had  been  cut,  and  were  lying 
on  the  ground  at  the  time  the  writ  was  executed,  as  a  way- 
going crop. 

Mr.  Serjeant  SpanUe  now  shewed  cause. — ^Whether  thcr 
defiendant  were  entitled  to  the  grass  and  oats  in  question, 
as  a  way-going  crop,  would  entirely  depend  upon  the  cus- 
tom of  the  country.  Besides,  this  is  not  only  an  applica- 
tion to  the  equitable  jurisdiction  of  the  Court,  but,  if  en- 
tertained, would  operate  as  a  bill  in  equity.  The  plain- 
tifi,  as  landlords,  had  obtained  a  verdict  in  an  action  of 
ejectment  against  the  defendant,  as  their  tenant,  on  which 
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a  writ  of  habere  facias  possessionem  was  sued  out; 
there  had  been  no  abuse  of  process^  nor  could  any  reasc 
adduced,  to  give  the  Court  jurisdiction^  or  to  induce  t 
to  interfere  on  a  motion  of  this  description,  if  even 
defendant  were  entitled  to  his  way-going  crop,  m 
had  anoliier  and  distinct  remedy  finr  such  a  daiia* 
might  have  committed  waste,  or  pleaded,  in  m  aetloi 
the  mesne  profits,  that  he  was  entitled  to  such  crop* 
lessors  of  the  phdntiff  were  entitled  to  possession  011 
*6th  April,  when  the  defendant's  term  expired;  bttt' 
tronid  not  obtain  it  till  the  month  of  Augmsi  fioBow 
and  during  that  period  the  defendant  was  himself  fti 
passer,  and,  by  unlawfully  continuing  in  possession^  wa 
any  rights  which  he  might  previously  have  been  enii 
to  as  tenant  of  the  premises* 

Mr.  Serjeant  Peaie,  in  support  of  his  rule*w-' 
lessors  of  die  plamtiff  have  been  guSty  of  an  aet  ^ 
greatest  hijustiee  towards  the  defendant,  and  the  G 
cannot  aDow  diem  to  receive  the  fruits  which  they  i 
to  obtain,  through  their  own  misconduct  and  epp 
sion.  Although  they  might  have  taken  all  they  found 
tiie  land,  under  the  writ,  yet  they  cannot  execute  it 
justly ;  and  as  the  defendant  was  clearly  entitled  to 
way-going  crop,  not  only  by  the  terms  of  the  lease,  Inri 
the  custom  of  the  country,  they  could  not  take  sueh  ei 
particularly,  as  it  was  actually  severed  before  the  1 
was  executed;  and,  therefore,  they  are  summarily  S« 
Besides,  the  defendant's  dove-cote,  pigeons,  and  fixtoi 
werealso -taken  under  the  writ;  and  although  the  defe 
ant  might  have  been  a  trespasser,  by  continuing  in  posi 
sion  after  his  term  had  expired,  yet  the  piakitifi  1 
their  temedy  by  action. 

Lord  Chief  Justice  Bbst  was  absent  at  diambers. 
Mr.  Juetiee  Park.— I  am  dearly  of  opinion,  ihnti 
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lie  ought  not  to  have  been  granted  in  the  first  instance.  ^IgftS*^ 
is  an  application  of  the  first  impression,  and,  if  al- 
lorvredy  irduld  have  the  effect  of  compelKng  one  of  our 
P^rothonotarieli  to  take  a  joumey  to  a  distant  county,  to  in- 
9«feire  into  die  vahie  of  crops  of  a  tenant  taken  by  his  hind- 
Ic^vd  tuider  a  irrit  of  habere  facia$  pdeeeseiimem,  attbough 
1h^  ought  tiothstonipeMit  to  Make  soehTaluation.  Besides, 
te  ^oaM  hETO  the  effect  of  encouraging  tenants  to  hold  o?er 
p^^meuimk  agaiiMt  their  landlords,  after  their  tbrms  hadle- 
-ftvAlljr  etptoed.  But  the  d^ndant  has  iM>t  even  produced 
''^ft^  sAdatit  of  merits;  on  the  contrary,  it  appeets  that  hit 
liBAjibeyMplred  in  jfyrH,  and  the  wiit  of  possession  was 

't  ezeetiied  tHl  the  month  of  Augmei  Ibllowhig;  dur- 
dull  mtefmediate  period  he  was  clearly  a  trespasser; 

k^  the  plaintiffs  have  their  renedy  by  an  action  for  meene 


Sir.  J^ustice  Bvrrough.-— Although  the  defendant 
t  be  entitled  to  his  way<*going  crop,  he  had  no  right 
eentittae  in  possession,  or  to  hold  over  after  the  expira- 
of  Ins  term ;  and  if  we  were  to  grunt  this  application^ 
^*^  dioald,  in  fact*  decide  that  he  was  entitled  to  such  crop. 
A^S^UMigh  a  landlord  be  only  entitled  to  the  land  under  a 
"^^Jl  of  habere  fMae  p&seesnonem,  yet,  if  the  tenant  be 
^**^tided  to  Ms  way^ing  crop,  and  it  be  improperly  taken 
vbtne  of  die  writ,  he  has  his  remedy  by  action. 


fAf.  Justice  Gasblbe.  -^  I  am  of  the  same  opinion.  The 
It  ought  to  have  quitted  on  the  expiration  of  his 
i;  and  the  pluntiffs  are  entitled  to  the  mesne  profits 
I^^mi  that  time  till  the  writ  of  possession  was  executed, 

m 

Rule  discharged,  with  costs. 
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aw^.  Nixon  p.  Hewitt. 

April  usii    A  RULE  was  obtained,  on  the  first  day  of  this  Teni^ 
^rtTtoirhav-    ^y  ^'-  Serjeant  Toddy,  calling  on  the  defendant  to  stRCir 
itig  been,  by  hit   caudc  why  the  writ  of  privilege  sued  out  by  him  in  ^ii 
fited  in  the  Court  cause  should  not  be  quashedy  and  a  writ  of  proeedemk^  ii- 
Tn  whidi'coun'  ^^^ ;  ^^  ^^^^  ^e  defendant  should  pay  the  plamtiff  the 
he  hid  not  been  costs  of  this  uiotion.    The  application  was  founded,  on 

admitted,  in-  ,  '^'^ 

itead  of  thin  affidavits,  which  stated,  that  on  the  S^th  Fehnunry  uut, 
being  sued  fur  a  proceedings  were  instituted  by  the  plaintiff  against  the  dfr- 
feriJi  iSu'rt  *  w-  fenda°t>  ^^0  practised  as  an  attorney  at  Norwich.  Tint, 
ed  out  a  writ  of  previously,  all  the  proper  offices  had  been  searched,  wlien 
Court  ordered  it  -it  appeared  that  the  defendant  had  been  admitted  an.  st- 
Z^a'^p'^L^  tomey  of  thU  Court  in  1820.  That  the  book  kept  at  the 
do  to  be  issued,    office  of  the  derk  of  the  warranU  of  this  Court,  was  afUfr 

wards  examined,  to  ascertain  if  the  defendant  w^re  dv^f 
certificated ;  but  that  no  certificate  had  been  entered  there, 
in  the  name  of  the  defendant,  for  two  years  last  pAst* 
That,  after  a  further  search,  it  was  discovered  that  the  ^^ 


fendant  had  not  been  admitted  in  any  other  of  his  Maj^^ 
ty*s  Courts  of  record;  and  that,  as  it  did  not  appear  i^w 
he  was  certificated,  or  entitled  to  practise  as  an  attor0^7 
of  this  or  any  other  Court  at  Westminster,  the  action  1^^^ 
brought  against  him,  at  the  suit  of  the  pluntiff,  in  tM^ 
GtiildhcM  Court  of  Norwich^  in  which  the  defendant  '^^^ 
held  to  bail,  on  the  26th  February  last.     That  a  ded^^K"^ 
tion  was  filed  in  that  Court,  to  which  the  defendant  ple^^* 
ed  his  privilege  as  an  attorney  of  this  Court,  and  sued  €>^ 
his  writ  of  privilege  accordingly.   That,  on  the  14ih  jSfo^^ 
last,  search  was  made  at  the  Stamp-office,  at  Somer^^ 
House,  when  it  was  ascertained  that  the  defendant  k*^^' 
in  June,  1824,  taken  out  his  certificate  for  the  year  ^^' 
piring  in  November  in  that  year,  although  such  certifi^*^^ 
had  not  been  duly  entered  in  the  Court  of  Common  Ple^^^' 
but  that  on  examining  the  certificate-book  of  the  Courft^    ^ 
King's  Bench,  it  was  found  to  have  been  entered  th^ 
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defendant  had  been  an  attorney  of  that  Court.  .  j^^. 
a  the  said  14th  Marchy  further  search  was  made 
»inp  Office,  at  Somerset  Houset  when  it  was  found 
defendant  had  not  taken  out  any  certificatet  to 
as  an  attorney,  for  the  current  year,  and  that  he 
refore,  uncertificated  at  the  time  of  the  arrest,  and 
11^  out  the  writ  of  privilege. 

erjeant  Vaughan,  now  shewed  cause,  on  an  affi- 
iting,  that  the  defendant  bad  been  admitted  an 

of  this  Court,  in  the  year  18S0;  that  he  took  out 
fieate  for  the  year  1834,  on  the  Sd  otJune,  in 
%  which,  according  to  the  statute  S7  Geo.  3,  c.  90, 
Xfure  on  the  1st  November,  following;  and  that, 
» A  mistake  of  his  agent  in  Town,  it  had  been  en- 
;  the  Court  of  King's  Bench,  instead  of  this  Court, 
ined  Serjeant  relied  on  the  case  of  Prior  ▼• 
b)i  where  it  was  held,  that  an  attorney  may  sue  by 
mt  of  privilege,  although  hb  certificate  have  ex- 
rd  have  not  been  renewed,  if  it  be  within  a  year 
e  expiration  of  his  last  certificate;  and  here,  as 
ndant  had  taken  out  his  certificate  for  1824s  the 
itiiiction  between  this  case  and  that  of  Prior  v. 
\m,  that,  in  the  latter,  the  attorney  was  plaintifT, 
By  the  party  sued :  but  in  either  case,  he  is  clearly 

to  his  privilege ;  which  continues  for  a  year  from 
\  of  the  expiration  of  his  certificate. 

Chief  Justice  Best. — It  appears  that  the  defend- 
k  certificate  expired  on  the  1st  November,  1824,  and 
sirested  at  the  suit  of  the  plaintifi^,  on  process  is« 
t  of  the  GuUdhaU  Court  at  Norwich,  on  the  SBth 
ry  last,  when  he  was  not  a  certificated  attorney. 
I  he  has  not  taken  out  a  certificate  for  the  present 

(«)  2  Mau.  &  Selw.  605. 
X.  T 
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year;  and  that  for  the  year  18S4,  was,  tbroii^  the  lahtaka 
of  his  agent,  entered  in  the  certificate  book  of  tlie  Oaart 
of  King's  Bemeh,  instead  of  this  Court.  The  statala  81 
Qeo.  3t  c.  90,  s.  37,  requires  every  certificate,  to  b^  ol^ 
tained  by  virtue  of  that  act,  to  be  entered  in  one  of  the 
Courts,  in  which  the  person  described  therein  shall  be  ad- 
mitted and  enrolled,  with  the  riispective  officer  or  <rfBoer» 
of  the  said  Court,  within  the  time  prescribed  by  the  sta- 
tute 25  Geo.  3,  c.  80.  The  plaintiff,  therefore,  not  finding 
the  defendant's  certificate  entered  in  this  Court,  where  it 
ought  to  haie  been  enrolled,  was  induced  to  believe  that 
he  was  not  an  attorney.  If  it  had  been  enrolled  here,  as  it 
ought,  the  plaintifi^  would  no  doubt  have  acted  diflerently; 
but  as  the  defendant  must  be  responsible  fDr  the  acts  of 
his  agent,  and  as  it  is  not  denied  that  a  debt  is  due  fPMS 
him  to  the  plaintiff,  we  cannot  assist  him.  At  all  events* 
he  should  not  have  taken  the  objection,  or  pleaded  his  pri- 
vileges until  he  had  ascertained  that  he  was  fiilly  justified 
in  so  doings 

The  rest  of  the  Court  concurring — 

Rule  absolute. 


April  soih.  Mary  Dowse,  AVldow,  r.  Coxe  and  Another. 

The  plaintiff      J  HIS  was  an  action  of  assumpsit.    The  first  count  o! 
nimpHithi^ictT'  the  declaration  stated;   That  whereas,  before  the  m^kiiii 

Uin  differences 

had  arisen,  and  a  certain  suit  was  pending  in  Cluuicery,  in  which  the  pli^nliff,  and  divtis  9(lMCFCr^ 
sons,  including  infants,  were  plaiiitifTs,  andP.  A'l,  T.B.,  since  deceased,  and  J,JL,  defendantss 
and  tlMt  it  was  ordered  by  the  Vice  Chancellor,  with  the  consent  of  the  attomies  of  the  parlies  in  ~ 
suit,  that  the  several  matters  in  question  in  the  suit,  and  all  disputes  a^d  diffrrcnces  tl^a  n^ 
ing  between  certain  of  the  plaintiSk,  and  P.  K.  and  T,  B,,  since  deceased  (being  certain  of  tihe 
fendants),  should  be  referred  to  the  arbiUramcnt  of  fV.  C,  who  was  to  be  at  liberty  toy^lctt  oittttr  ■ 
award  or  awards  as  he  should  thiiJc  fit,  and  that  in  case  ei^er  of  the  parties  should  liiappen  to 
before  the  making  of  tiic  awards  the  ref^feoce  wju  not  to  abate,  but  the  ezecatan  uHi  ada  ~ 
trators  of  the  parties  so  dying,  were  to  be  considered  and  taken  as  parties  to  the  oider^  in  pke 
ner  as  their  testator  or  intestate ;  tliat  before  the  making  of  the  award  7*.  B.  died ;  and  the 
trator  afterwards  awarded  that  the  defendants,  executors  of  T.  2f .,  sliould,  oo,  4pc.  Jpay  thft  jifk 
tiff  2151,  out  of  T,  BJt  assets;  by  reason  of  which,  the  defendants,  as  executors,  betamc  Bable  l^^ 
pay,  and,  l>eing  so  liable,  they  exemiar»  at  aforuaid  promised  to  pay: — Held,  on  qtedal  dmi 
that  the  action  was  well  brought  against  the  executors;  and  that  the  declaration  was  sulBclent; 
though  it  was  objected,  Jtrst,  that  the  promise  alleged  to  have  been  made  by  the  defendants  i 
personal  promise,  and  for  which  no  consideration  was  stated;  teeondijf,  tiiat  a  sufficient  authority 
refer  was  not  shewn,  as  it  was  made  by  the  consent  of  the  attomies  of  the  parties,  some  of  wl 
were  infants,  who  could  not  appoint  an  attorney;  and  tes//y,  that  the  authority  to. refer  waa 
Yoked  by  the  death  of  r.  B. 
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oF  the  inroaute  tnd  andertakhig  of  the  defendants,  as  there- 

next  mentioned  9  certain  differences  had  arisen,  and 

suit  was  then  depending  in  the  High  Court  of 

ft  in  which  the  pUintiff,  Mary  Dowse,  widow, 

diven  other  persons,  including  infants,  by  their  next 

firiend,  weve  plaintiffs,  and  Peter  King,  Thomas  Biddett^ 

(aixieft  deceased),  and  Jokn  Beay^  defendants ; — and  where- 

asy  bj  an  order  of  the  Right  Honorable  Sir  John  Leaehf 

HLxught,  Yioe  Chanoellor  of  England,  bearing  date  the  14th 

Jmme,  188S,  it  was,  amongst  other  things,  ordered,  with  the 

eowiaarf  of  the  attormes  of  the  parties  in  the  said  suit,  that 

the  sereral  matters  in  question  in  the  said  suit,  and  all 

daapates  and  differences  then  subsisting  between  the  said 

^unliff,  Mary  Dowse,  John  Lightfooi  Wilkinson,  and 

J^mnf  his  wife,  WilUam  Jones,  and  EUxabeth  his  wife, 

A>]^  Josses  May,  and  Susannah  his  wife,  (being  certain  of 

*/f^pUniiJs),  and  Peter  King  and  Thomas  BiddeU,  since 

d^eested,  (bemg  oMain  of  the  defendants),  should  be  re- 

feirxed  to  the  award,  arbitrament,  and  final  determina- 

^^mof  William  Cooke,  of  Lincoln's  Inn,  Esq.,  who  was 

^  be  at  liberty  to  make  one  or  more  award  or  awards, 

^f  and  eonceming  the  matters  thereby  referred  to  him, 

^  lie  should  think  fit,  so  as  such  award  or  awards  should 

^   made  in  writing,  under  the  hand  and   seal  of  the 

^d  William  Cooke,   ready  to  be  delivered  to  the  sud 

I^^^ties,  or  to  such  of  them  as  should  require  the  same, 

^^  or  before  the  SSd  June  then  next,  or  on  or  before 

^^^tii  ulterior  day  or  days  as  the  said  William  Cooke 

^'^OnU  from  time  to  time  appoint,  in  writing,  by  ind(Mrse* 

'^^^Ht  upon  the  said  order;  and  in  case  either  of  the  said 

A^HJas  aioaU  ikypM  to  diebefore  the  making  of  the  Ji- 

^^^^  mmssd  under  the  said  reference,  the  said  reference 

^^^4  mt  M  aiate,  but  the  executors  and  administrators  of 

^^^^  parties  so  dying,  were  to  be  considered  and  taken  as 

P^^as  t9  the  said  order,  in  like  manner  as  their  testator  or 

^^^sftate.    Tlie  plaintiff  then  averred,  that  afterwards,  and 

^ibve  the  niaking  of  the  award  of  the  sud  ^Fflliam  <^^ 
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1825^        thereinafter  mentionedi  to  wit^  on,  &c.»  the  said  7%«a 
BiddeU  died,  to  wit,  atj&c,  and  that  the  aaid  fFiim 
Cooket  afterwards,  and  during  the  time  for  making 
award,  to  wit,  on,  &c.,  at,  &c«,  made  hu  certain  awanS 
writing,  under  the  hand  and  seal  of  him  the  said  WUBA 
Cooke^  between  the  parties  aforesaid,  of  and  concemi 
the  said  differences,  and  thereby  then  and  there,  anoci| 
other  things,  awarded  that  the  said  defendants,  as  exee 
tor  and  executrix  of  the  said  Tkonuu  BiddeU^  deceassi 
should,  out  of  the  assets  of  the  said  Thanuu  BiddeU,  d 
the  S7th  oiJuly  then  next,  pay  to  the  plaintiff  the  smno 
SS5/.;  of  which  award  of  the  said  William  C!ooi»,thenM 
defendants,  as  executor  and  executrix  as  aforesaid,  after 
wards,  to  wit,  on,  &c.,  had  notice,  to  wit,  at,  &c,  bj  n* 
son  of  which  said  premises  the  said  defendants,  as  eseeii 
tor  and  executrix,  as  aforesaid,  became  liable  to  pay  to  tin 
plaintiff  the  said  sum  of  S25/.,  according  to  the  tenor  and 
effect  of  the  said  award;  and  being  so  liable,  they,  tbi 
said  defendants,  executor  and  executrix  as  aforesaidf  t 
wit)  on,  &c.,  at,  &c.,  in  consideration  thereof,  undertoo 
and  then  and  there  faithfully  promised  the  plaintiff  to  f 
to  her  the  said  sum  of  225Lf  at  the  time  and  in^mannflV 
in  the  said  award  was  directed ;  and  the  plaintiff  in  £ieti 
that,  although  the  said  defendants,  executor  and  ei 
trix  as  aforesaid,  were  afterwards,  to  wit,  on,  &c.,  req 
ed  to  pay  the  said  sum  of  2251.  to  the  plaintiff,  aceo 
to  the  tenor  of  the  said  award ;  yet  that  the  siud  d 
ants,  executor  and  executrix  as  aforesaid,  not  reg 
their  said  promise  and  undertaking  so  by  them,  in  i 
and  form  aforesaid,  made,  but  intending  to  injure  th 
tiffin  this  behalf,  did  not,  nor  would,  when  so  reqa 
aforesaid,  nor  at  any  time  before  or  since,  pay  the  i 
of  225Lt  or  any  part  thereof,  to  the  said  plain 
wholly  neglected  and  refused  so  to  do. 

To  this  count  the  defendants  demurred  speciall; 
ing,  for  causes,  that  it  was  not  stated,  nor  did  it  c 
the  said  counts,  that  the  defendants,  before  the 
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the  award,  had  any  notice  of  the  said  supposed  submissiony 
or  were  parties  thereto,  or  were  summoned  to  appear  be« 
fine  the  said  arbitrator,  or  had  any  notice  of  the  said  sup- 
posed submission ;  and  also,  for  that  it  was  stated,  in  and 
bj  the  said  count,  that  the  defendants  personally  under- 
teok  to  pay  the  said  sum  of  money  therein  mentioned, 
whereas  no  liability  or  other  consideration  was  stated  to 
support  such  a  promise;  and  also,  for  that  it  was  not  al- 
hgtdf  nor  did  it  appear,  in  or  by  the  said  count,  that 
the  said  defisndants  had,  at  any  time,  any  assets  of  the  said 
liomoM  Biddell,  deceased,  out  of  which  they  could  have 
psid  the  said  sum  of  money  in  the  said  count  mentioned, 
or  any  part  thereof;  and  also  for  that  the  said  count  was, 
in  oAer  respects,  uncertain,  informal,  and  insufficient,  &c. 
The  cause  now  came  on  for  argument,  when.^ 

Mr.  Seijeant  Wilder  in  support  of  the  demurrer.--*- 

Tbe    second   count   is  bad,    and  cannot  be  supported, 

oa  three  grounds: — Firsts  the  promise  alleged  to  have 

keen  made  by  the  defendants  is  without  a  considera- 

tion,  as  it  is  averred  to  have  been  made  by  them  person- 

iDy,  and  not  as  executor  and  executrix ;  and  although  it 

lis  alleged  that  they  undertook  to  pay  the  plaintiff  the  sum 

^mnded  at  the  time,  and  in  manner  as  directed  by  the 

award,  yet  that  is  a  mere  personal  obligation,  which  has  no 

r^renee  to  their  testator's  affidrs ;  and  a  judgment  entered 

^  tm  this  count  would  Innd  them  personally,  and  not 

ittke.them  merely  chargeable  out  of  the  assets  of  their  tes- 

«tair.     In  HenskaU  v.  Roberts  (a),  it  was  held,  that  a  count 

spoA  an  account  stated  with  the  plaintiff's  exeeuiruDt  &c», 

not  saying  oi  exeeuirixj  &c.)  cannot  be  joined  with  counts 

Ml  iirainiaee  to  the  testator;  for  it  is  no  allegation  that  the 

promises  were  made  to  the  plaintiff  in  their  representative 

eafiacity.     And  in  Brigden  v.  Parkes{b)i  where  the  three 

Bnt  counts  of  a  declaration  in  assumptii  against  exe- 

f  «)  SBs9t»  150.  (h)  2  Boa.  &  Pii\.  424. 
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t9S5.        tntoxn  stated  pronmes  made  by  the  testator,    and 

fourth  was  fot  money  had  and  receiyed  by  the  defendni 
a»  suck  executors  as  aforesaid^  stating  a  prorise  to 
by  tiiem,  executors  as  aforesaid;  and  the  hurt  couht 
an  acceunt  stated  by  the  defendantRiexecuiars-as 
stating  the  promise  to  pay  m  the  same  mannclr ; 
bad  on -general  demurrer.  In  that  case,  tiiie  ezeeufton 
considered  liable  in  their  own  right;  wad  here,  ahiwXgh  tk^ 
arbitrator  has  awarded  thie  defiendants  to  pay  out  of  thfif 
sets  of  their  testator,  yet  it  does  not  appear  that  they  had  asi^! 
ast^ets,  which  is  one  of  the  grounds  of  the  deoimrrer, 
y«  Hughes  (a),  it  was  held,  that  a  promise  by  an 
although  in  writing,  did  not  render  him  personally  liaUs 
unless  there  were  a  sufficient  oonsidenitiofei*  b  ANirgr  v^ 
Rush(b)f  tiie  defendant  bound  himself,  asadmiimirmim\  tc 
abide  an  award ;  and  bis  entering  into  the  bond  was  oonsiS^ 
ered  to  amount  to  an  admission  of  assets.    So  in  ¥ForA* 
ington  ▼.  Barlow  (c),  the  administratrix  subauCted  to  At 
award; 'and  Lord  JCieiiyon  said,  that  ''^s  ihearbitniMrliM 
awarded  tiie  defimdant  to  pay  the  amount  of  the  plaintiffl 
demand,  it  is  equivalent  to  detemunhig  as  between  ibsM 
parties,  diat  tiie  administratrix  had  assets  to  pay  this  debt»* 
Here,  however,  the  arbitrator  expressly  ordered  thedefcni^ 
Ants  to  pay  the  plaintifFa  given  sum,  on  a  particular  dayybotef 
the  assets  of  Biddell;  and  the  declaration  doesnotstatto^ass 
is  there  ainy  averment  to  shew,  that  they  had  assets  so  to  dd^  '< 
Secondly i  it  is  stated  that  the  order  of  refepenoe  wsi 
made  by  the  consent  of  the  attomies  of  tiie  parties  in>ttn 
suit,  and  is  not  confined  to  the  several  matters  In 
tion  in  the  suit,  but  is  a  reference  of  all  disputoa 
differences  then  subsisting  between  certain  of  the  plMh 
tifis  and  certain  of  the  defendants,  and  does  not  vstead 
to  the  whole;  at  all  events -the  attomies  could  not  have 
any  authority  to  submit  matters  out  of  the  suit,  ofsv 
which  they  had  no  control.     The  defendadts,    then^ 


(a)  7  Term  Rep.  350,  n.    {h)  1  Term  Rep.  691.    (e)  7  Term  Rq^463. 
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i,  at  exeeutors  of  one  of  the  partiea,  caimot  be  bound  J^^ 
%j  the  awaid ;  for  as  the  suit  was  between  several  ^jiersoni, 
mtmm  {lartieuhir  parties  could  not  be  sc31ected»  and  the 
«rffaers  ouiitied  or  rejected.  In  AikeUime  v.  Moone  (a), 
'ft  waa  held,  that  a  submission  of  all  matters  in  difference, 
ioqported  ali  -matters  which  either  party  had,  jointly  or  se- 
'werallyy  against  each  other.  And,  here,  ihe  in&nts  could 
floot  appmiit  an  altoraqr;  and  supposing  their  interests  to 
lie  onlttedy  the  award  only  operates  on  part  of  the  matters 
referred,  and,  4nnBeq(uently,  is  altogether  void. 

lUriii^,  by  the  death  of  7AoMii#  .BicMi?^  the  submission 
^mwm  lipcegiariiy  revoked.  Even  marriage  is  a  virtual  re* 
^poeation  of  a  submission.  An  agreement  by  a  testator 
cuiMMit  bind  his  executor  to  a  teference;  and  hete -the  de* 
ftndaota  have  been  directed  by  the  arbitrator,  to  pay  out 
m£  die  assets  of  the  deceased,  which  could  not  be  made 
tte  Mlbjeet  of  a  reference  during  his  lifetime;  and  if  it 
couU  be  deemed  binding,  they  might  be  liable  to  an  un- 
liiriled  extent ;  and  they  were  further  directed  to  pay  on  a 
ffiw^Hk  day,  although  it  mi^t  have  been  intpossibie  for 
Aem  to  ascertain  or  edlect  such  assets.  At  common  kw, 
fkm  daalh  of  a  party,  at  aiiq^  time  before  final  judgment, 
IMold  haf^e  abated  the  suit,  but  the  statnte  17  Cur.  S,  c  8, 
InAee  a  proviaton  for  such  a  case,  between  verdict  and 
Judgment.  In  Vfi^ar^M  case  (6),  xt  was  determined  that  a 
eainndt,  by  his  act,  msdce  an  aiiTthority ,  pow^,  or  war- 

\i  ikA  countenaiandable,  whiich  is,  by  the  law,  a!ad  of 
fita  own  nature,  countermandable;  as,  if  a  person  submit  to 
am  arbitration,  after  it  was  made  by  express  words  irre- 
irociriblie,  yet  it  may  be  revoked.  13o  here,  the  authority  of 
tbe  arbitrator  was  limited  to  the  lives  of  the  pdlrties  dUb* 
antftliig  to  arbitration,  and  cannot  bind  their  executors.  In 
'^iiHaplimm  v.  Migham\e)^  Where  a  cause  was  referr^  to 
wbittation,  under  an  order  of  a  Judge  at  NUi  JfViW,  by 
^the  consent  of  the  parties,  one  of  whom  revoked  his  sub* 

<«)  Cam.  Rqp.  M].        (6)  8  Rep.  82  a.  («)  7  B-  Mom^  403. 
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miaMon  before  the  award  was  pablished;  notwithatanding 
which,  the  arbitrator  afterwards  made  his  awaid;  the 
Court  set  it  aside.  So  a  letter  of  attomeyt  to  deliver  livery 
of  seisio,  after  the  death  of  the  feoffor,  is  void  (a)«  The 
submission,  here,  could  not  operate  beyond  the  fififi-time  of 
BiddeU^  the  testator;  and  as  the  award  was  not  made  im- 
til  after  his  death,  it  is  altogether  void* 

LoMtljff  this  action  bring  founded  on  an  award  made  wi- 
der an  order  of  the  Vice  Chancellor,  cannot  be  maintained. 
In  Emerson  v.  Lashley  (A),  it  was  held,  that  no  action  will 
lie  in  this  Court,  to  recover  costs  ordered  to  be  paid  by  a 
rule  of  an  inferior  court,  in  the  course  of  a  suit  there,  not- 
withstanding the  defendant's  not  being  liable  to  an  attadi- 
ment  of  the  inferior  court,  by  being  resident  out  of  its  ju- 
risdiction. And  although  in  Smiih  v.  WhaUey  (c),  it  was 
held,  that  an  agreement  between  parties  to  a  Chancery  auit, 
binding  themselves,  their  executors,  and  administratocs, 
under  an  order  of  the  Court,  and  acted  upon  as  such, 
might  be  ground  of  an  assumpsit  at  law ;  and  aldioojgh 
the  Court  so  decided,  the  defendants  having,  by  the  tenai 
of  their  agreement,  raised  a  sufficient  -consideration  for 
an  assumpsit  against  themselves ;  yet  they  said,  that  the 
gefieral  rule  was  clear,  that  the  mere  order  of  another 
Court  was  not  a  good  ground  of  action:  and  the  case 
of  Carpenter  v.  Thornton  [d)  is  decisive  to  shew,  that 
action  at  law  cannot  be  maintained  on  a  decree  of  a  Cou: 
of  equity,  for  a  specific  sum  of  money,  founded  on  a 
equitable  consideration. 


Mr.  Serjeant  Taddy,  for  the  plaintiff*. — As  to  the^n 
objection,  whether  the  promise  alleged  to  have  been  mad^  ^fle 
by  the  defendants  is  a  personal  promise,  and  not  made  ii 
their  representative  character,  the  case  of  Powell  v.  Gn 
ham  (e),  is  decisive,  to  shew  that  it  was  made  by  them  t 

(a)  Bac.  Abr.  tit.  "  Authority,"         (c)  2  Bos.  &  PuL  482. 
E. ;  Co.  Lit.  52  (b).  (d)  3  Barn.  &  Aid.  52. 

(ft)  2  H.  Blac.  248.  («)  IB.  Moore,  305. 
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tiieir  btte  ieSuiTacter  only;  and  Lord  Chief  Jiutice  CUbbi 
'there  dieir  the  di8tuiction»  that  where  an  executor  ia  charge 
«d  either  £)r  money  had  and  received  by  him,  money  lent  q^^ 
•o  huDf  or  on  an  account  stated  of  money  due  from  him 
yeradnally,  he  ia  penonally  liable,  but  an  account  stated 
an  executori  as  such,  of  money  due  from  the  testator, 
him  liable  in  his  representative  character  only* 
[The  learned  Serjeant  was  proceeding  with  his  argu- 
ity  when  he  was  stopped  by  the  Court,  who  said,  that 
-^hey  entertained  no  doubt  whatever  on  this  point.] 

Seeondfyt  with  respect  to  the  authority  to  n^ake  the 
anbmiasion,  it  must  be  considered  that  it  was  founded  on  a 
jpnroceeding  in  a  Court  of  equity,  and  not  of  common  law. 
The  parties  to  the  suit,  by  the  consent  of  their  respective 
j^ttttrmes,  submittied  the  several  matters  in  question  in 
-the  auit^  and  all  disputes  and  differences  then  subsisting 
liMween  them,  to  arbitration.    It  does  not  appear  that 
they  were  merely  the  attomies  in  the  suit;  ihey  might 
luiive  been  the  general  attomies  or  agents  of  the  par- 
ties ;  and  if  the  defendAnts  had  disputed  thfeir  authority 
to  consent,  they  should  have  taken  issue  on  that  fact ;  and 
M  aubs^uent  adoption  is  suflScient  to  confirm  a  palrticular 
«Qthority.     In  Fihner  v.  Delver  (a),  .the  Court  refused  to 
-•efc  aside  an  order  of  reference,  which  had  been  made  with 
the  consent  of  counsel  and  attorney,  although  one  of  the 
-parties,  by  affidavit,  expressly  denied  his  attorney's  au- 
thority to  refer.    And  BanfiU  v.  Leigh  {b)  is  an  author- 
ity to  shew,  that  a  person  acting  a3  an  attorney,  and  duly 
-empowered  so  to  do,  may  submit  matters  in  difference  be- 
tween his  principals  and  third  persons  to  arbitration ;  and 
that  all  their  rights  and  interests  may  be  conferred  on  him 
-MB  such ;  and  although  some  of  the  parties  here  are  in- 
fants, yet  as  the  proceedings  were  in  Chancery,  it  must  be 
presumed  that  due  regard  was  paid  to  their  interests  by 

(«)  3  Taunt.  480. .  (*)  8  Term  Rep.  671. 
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MWi  ^BBt  ^eashiot  mlmiit;  but  yet  if  he  ijoin  in  a  tabnnnoii»it 
^j^  trohld  render  the  award  voidable  onlyi  and  not  altogether 
voidc  and  in  Bounferr.  Biark9idge{b\  wfcidi  was  ahac^ 
Ikftiion  a  jomt  obligation,  against  a  fiidier  and  aan^  it  vm 
<iq[n^  that  a  submiaeion  by  an  infant  wu  Toid,aiid  tfiat 
consequently  the  bond  was  void;  bat  the  ConrtgaireaD 
^iinion  on  that  pomt;  bat  held.  Chat  the  fiuiher^i  aiibiiia- 
Ma  f&T  'hiniself  was  good,  aithoii|^  his  son  wenne  a  pkity; 
and  that  the  arbitrators  might  mdce  liieir  award  liMlroei 
th6  fiither  and  the  idaintiff  only.  Iti  BmemiM  AMdg^ 
iM0ii/  («^),  it  is  said,  that  hi  debt  on  an  award,  the  tilayriff 
neid  not  set  forth  more  than  makes  ftir  Urn.  Hmb^  too, 
Ihie  arbitrator^  by  the  tenns  df  the  order,  wsis  a«ptfli%sod 
46  make  one  or  more  award  or  awards^;  and  in  3MKi% 
^Akiigmem  {it),  it  is  laid  down,  that  ifA.andfi.  eC'liib 
'Cm  part,  and  C.  of  the  othefr,  sabmit  thettedtei  4o  ttie 
vWard  of  ^.  &,  of  all  matters  between  them;  J.  S.  lamf 
•nudce  an  award  of  any  matter  between  A,  only  and^ 
though  B.  hath  nothuig  to  do  therewith,  for  thdiMibiiiift* 
Mon  shall  be  taken  distributively.  And  although  in  Baeok 
V.  'DuiarryXe),  it  was  held,  that  asubmission  by  A4,  ta  at- 
Mmey  for  £«,  c<meeming  accounts  between  R  and  G^ 
was  good  to  bind  A.  but  not  B. ;  yet  there  the  award  ink 
bad  for  want  of  reciprocity ;  and  in  BrtHim  v.  Merverett  (/), 
it  seems  that  a  submission  by  an  agent  was  good;  as,  them, 
the  otdefr  of  reference  was  between  J.  B.  iA  the  naiaa,'inl 
ibr  the  behalf  of  one  W.  M.  of  the  one  part,  and  A.  M^ 
•eoitorof  A.O.oftheother.  If  so,  n^/ii^,  the 
!of  the  parties  may  consent  to  refer;  and  if  a 
WBthority  be  shewn,  it  is  of  itself  sufficient. 

7Mr<%,  the  death  of  Tkdmas  BtddeO^  the  ttfsteKlrv 

(«)  Tht.  '•'Arbitrament,"  D  2.  (rf)  Vol.  1,  246, 1.  *. 

(h)  3  Lev.  17.  (e)  1  Salk.  70. 

(c)  Tlfc  •^^ArbifrrifnenV'  O.  (/)  Dyer,  216  (a). 
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rmniMtsitf  (iperate  bm  4  MTocfttfeii  of  tlie  tabnlnM* 
■t  is  qriteclnr,  Ifastia  testator  m^y  biiid  hk  MemtoM. 
dbidlldthosghin  Cbcy^TT.  J(9ibMo»(«)|k  w«  held,  tfabt 
Mm  ^tUksrity  of  n  arbitrator  is  dcftemikied  by  the  death 
DffieitlKr  pMy  before  the  awifrd ;  yet  Lord  Chief  Jiiatioe 
if fti  iiii  Aere  obeenred,  that  it  iknglit  be  velry  plpp«v  ^ 
Mdcta xttNmi Jhrmi^  m  iatuie,  to inaerta ckilie to lobvi* 

the  ilieoBfeaieapei  aridiig  from  the  disath  «f  either 
beftaro  the  «akiag  cff  tlw  awarl.    And  in  the  bte 

of  Sf^pfcrv.  JoM«  (jf),  wbcto,  fay  an  o«der  of  rrtbrrtwe, 
aiMwaQrd  vaa  to  be  delitbred  to  the  partiee>-or  if  thejriir 
Mtam  of  them  trtsre  dead  before  Ae  oUakm^  of  Ae  ainard* 
Mi'dieirKeapeetilre  personal  representatives^  On  or  before 
yfjjhimiKf,  with  ttberty  to  the  arbiteatot  to  eidarge  the 
MMft  Aarvaking  fab  awaid)  laid  the  phuiitiff  died  bcflbie 
ifca  iSHiftd  was  mado;  and  after  hns  death  the  aibitvater 
flie  titnte  for  niakifi|r  the  awivd:-^It  was  heU« 

tti  MFard  made  within  the  enbrged  time  Was  good; 

Am  an  action  would  lie  against  dbe  exoent6rsi  on  the 
sMterlakhg  of  thetr  testator  to  perfom  the  award. 
-  '£Mil^,  This  aetionte  not  founded  on  an  order  of  Ooi^ 
iMt  tm  ^tti  agreement  arising  out  of  that  order;  ariid!fso, 
tth  €Abes  of  ^mermm  r.  LemUcjff  and  SnUihy.  WkMtf, 
Birittbi  ^ply. 

■    L 


Setjeant  fPibb  in  tteply.--^llie  objection^  that  it 
WiOt  appear  on  the  firee  of  the  declaration^  that  dis 
mfeMMeeto  the  arbitrator  waamado  by  omnpeteht  «nthori- 
¥f%  4ks(t  itot  beeti  -answered;  as  it  is  menciy  stntod^  that  k 
amm^kmie  fay  the  ieonsent  of  die  astonries  of  the  parties  to 
ttae^Mit;  and  alt^Mgb  it  hu  beea  said^  ditit  Ibey  wif^ 
hmf0  b^M  diie  jgeaeial  attomies  orients  <of  the  pnttkn  ih 
Ae  Mose^^fet  saeh  o€fti#etit  mnst  be  confined  to  the  order 
fcttalEfd  1^  the  Vice  ChsMetlor;  and  ^thoogb>  te^aicdly 
Bpeahfaig;  there'SarteiioattoifBAeshi  tbte  Conrt  <tf  CftMdtfty , 

U)  9  Bam.  &(Aid.  ^94  <ft)  dftfem.^  Gtes.  144. 
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yetj  in  eommon  parlance,  aoKdton  practinng  time  vacm 
be  considered  as  such;  and  it  must  be  inferred  in  diiscaj 
that  they  were  merely  the  attomies  of  the  parties  to  ^ 
suit,  as  it  is  not  stated  that  they  had  any  special  anthori 
to  act  out  of  it,  or  extend  their  power  beyond  the  mattfli 
in  question  in  the  suit  then  pending,  and  the  order  on| 
canberefenredto,toshewthenatureof  the  authority.  I 
such  consent  had  been  given  by  agents,  it  woidd  be  neces 
sary  to  aver  that  they  were  duly  authorised  in  that  bdidf 
and  although  it  may  not  be  requisite  to  shew  the  exsfl 
terms  of  authority,  yet  some  authority  must  appear.  Th 
case  otBat^U  v.  Leigh  is  distinguishable,  as  there  A 
authority  of  the  attorney  was  not  only  shewn,  but  it  ak 
appeared  that  he  wasequitably  entitled  to  the  sum  awarded 
and  he  bound  himself  to  perform  the  award.  H«t»,  hg« 
ever,  there  is  no  averment  that  the  parties  consmted  fc 
their  attomies,  but  only  that  the  latter  consented ;  and  if  la 
their  authority  should  have  been  shewn.  At  all  evenli 
they  could  not  be  authorised  to  ccmsent  for  parties  who  wa 
infimts  or  married  women,  for  these  could  not  appoint  an  m 
torney .  And  in  Cavendish  v.  Cavendish  (a).  Lord  ChaiMse 
lor  NoUinghinH  declared,  that  he  never  would  decree  tii 
performance  of  an  award,  which  should  bind  an  infimt;  an 
the  Court  refused  to  bind  an  adult,  where  the  interest  < 
an  infant  was  concerned:  and  the  same  principle  was  lai 
down  in  Evans  v.  Cogan  (A),  where  an  arbitrator  awaide 
that  a  mother  should  procure  her  daughters,  who  wef 
mairied,  to  convey  a  house,  and  one  of  the  dai^ghtera  wi 
dead,  leaving  an  infant  heir,  it  was  held,  that  they  were  pc 
bound;  and  Lord  Chancellor  JTm^r  there sud, "*'  thene  hi 
ing  an  infant  heir  of  the  deceased  daughter,  I  do  not.ae 
how  the  answers  of  the  married  daughters  can  bind  then 
selves,  as  to  their  inheritance,  much  less  their  husbandi 
and  it  is  impossible  to  bind  the  infant  heir.'*  Here,  too,  no 
only  all  the  matters  in  the  suit  were  referred,  but  all  dii 

(a)  2  Chan.  Csa.  279.  (b)  2  Peera  Wms.  45a 
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jmtes  and  diflSsrences  subaisting  between  certain  of  the 
plaindffs  and  certain  of  the  defendants ;  and  the  arbitrator 
lias  oonfined  bis  award  to  the  payment  of  a  certain  sum 
£com  the  defendants  to  the  plaintiff.  And  in  MUchell  y. 
sSittveley^  where  there  was  a  reference  of  all  matters  in 
difference  between  the  parties,  and  the  award  was  silent 
sa  to  one;  Lord  EUenharough  said  {d)t  '*  the  arbitrators 
"were  called  upon  to  act  on  a  matter  in  controversy, 
mod  have  not  acted.  The  award,  therefore,  is  not  only  not 
finalj  but  there  is  no  award  at  all  respecting  one  of  the 

iters  in  difference  referred,  which  it  is  stated  to  have 
notified  to  the  arbitrators.  It  was  a  condition  of 
the  submission,  that  they  were  to  award  upon  all  mat-^ 
%era  in  difference  between  the  parties.**  Besides,  the  order 
to  .refer  was  void,  as  it  was  founded  on  the  consent  of  the 
aittomies  of  the  parties  in  the  suit,  some  of  whom  were  in- 
tuits; and  the  suit  cannot  be  put  an  end  to  or  determined 
"without  the  authority  of  all  the  parties;  and  in  Antram  v. 
CSIa#e(6),  where  an  award  was  offered  in  evidence,  it  was 
lieUly  that  the  execution  of  the  submission  deed,  by  all  the 
jMurties,  must  be  proved;  on  the  principle,  that  there  must 
"bei  the  accession  of  all  to  the  common  agreement  of  all, 
^bich  is  the  consideration  to  each,  for  entering  into  the 
agreement.  The  case  of  Filmer  v.  Delver,  does  not  ap- 
JfUjf  aa  there  the  cause  only  was  referred,  and  the  arbitra- 
*tor  bad  taken  no  steps  to  adjust  the  matter,  expressly  ap- 
^pointing  a  future  day  for  a  meeting. 

A*  to  the  revocation  of  the  arbitrator's  authority,  al- 
'^hough  a  testator  may  bind  his  estate  and  executors  to 
Jpaj  any  sum  he  owed,  and  they  would  be  liable  if  they  did 
xiotj  as  for  a  breach  of  contract;  yet  he  could  not  bind 
%hem  to  subnut  to  an  arbitration.  If  the  testator  himself  had 
<Mvenanted  not  to  revoke,  he  might  afterwards  have  done  so 
\^y  deed.  So,  there  may  be  a  revocation  of  an  authority  by 
operation  of  law,  and  no  contract  can  prevent  it.    Here, 

(a)  16  Esit,  66.  {b)  15  Bait  ,  209. 
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there  was  no  express  or  hnpliecl  contract  by  the  testator 
not  to  revoke,  and  it  is  quite  clear  that  the  soit  in  equity 
Ci^  abated  b;|^  his  death.  In  Tyler  v.  J(me9  (a),  the  order  of 
xefferenoe  provided  in  express  terms  against  the  deadi  of 
the  parties,  as,  if  either  of  them  died  before  the  award,  die 
award  was  to  be  delivered  to  their  ]>ersoBal  repfesenta- 
tivea.  At  all  events,  the  plaintiff  should  have  av^nred 
that  the  defendants  had  assets.  They  were  no  partiee  to 
the  reference,  and  a  submission  by  an  executor  or  ad- 
ministrator, is  not  of  itself  an  admission  of  assets.  LaMjf^ 
this  action  cannot  be  maintained,  as  it  is  founded  on  the 
non-GompIianoe  with  an  order  of  a  Court  of  equity.  Thai 
is  its  real  foundation,  and  on  which  the  defendants*  lialnli- 
ty  to  pay  the  plaintiff  can  alone  attadi ;  and  it  does  not  ap« 
pear,  on  the  face  of  the  declaration,  whether  the  plaintiff^ 
claim  were  founded  on  a  legal  or  equitable  demand. 

Lord  Chief  Justice  Best. — ^The  first  objection  that  has 
been  n\ade  to  this  declaration  is,  that  the  promise,  is  a 
personal  promise  by  the  executor  and  executrix,  for 
there  is  no  consideration.    That  is  not  so :  for  the  p: 
miae  is  made  by  the  defendants  a#  executor  and  executrix 
and  is,  consequently,  not  a  promise  to  pay  out  of  their 
personal  property,  but  out  of  the  funds  or  assets  of 
testator,  and  which  might  come  to  them  in  their 
tative  capacity.    If  we  were  to  look  at  particular  we: 
only,  viz.    "  executor  and  executrix,"  we    might 
aider  this  case  to  fall  within  that  of  Henskall  v.  BoberU.^ 
and  other  decisions  in  the  Court  of  King  9  Bench, 
which  I  perfectly  agree,  and  which  have  laid  down,  that 
promise  by  executors,  without  stating  it  to  be  made  as 
ecutors,  is  a  personal  engagement.     Here,  however, 
looking  at  the  whole  declaration,  there  can  be  no  doiib^K^ 
but  that  the  promise  sufficiently  appears  to  have 
made  by  the  defendants,  as  executor  and  executrix, 

(a)  3  Barn.  &C  res.  U4. 
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p&noDtlOjm  The  declaration  recites,  that  a  suit  waa 
ling  in  Ckancery^  and  that,  by  an  order  of  the  Vice 
noeDor,  it  was  directed,  that  the  seTerai  matters  in 
likm  in  the  suit,  and  all  disputes  and  differences  then 
isting  between  certain  parties,  should  be  referred  ta  ar- 
itioiu  That  the  arbitrator,  by  his  award,  ordered  that 
Sefindants,  as  executor  and  executrix  of  ThomoiBid- 
»  (one  of  the  parties),  should,  out  of  the  assets  of  their 
itor,  on  a  certain  day,  pay  a  certain  sum  to  the  plain* 
The  declaration  then  states,  that  the  defendants,  oa 
mtor  and  executrix,  had  notice  of  the  award;  and 
;  Aey,  by  reason  thereof,  became  liable,  om  exeentor 
eieentrix,  to  pay  that  sum  to  the  plaintiff,  according 
be  tenor  of  the  award ;  and  that,  being  so  liable,  they 
siid  defendants,  *'  executor  and  executrix**  as  aforesaid, 
to  pay  the  said  sum  awarded  at  the  time,  and  in 
as  in  the  award  was  directed ;  that  is  to  say,  they 
used  to  perform  what  they  were  directed  by  the  arbi- 
sr  to  perform,  vix,  they  promised  to  pay  such  sum  out 
he- assets  of  their  testator ;  and  if  so,  they  became  liablci 
ffding  to  the  tenor  of  the  award :  and  it  would  be  a  gross 
iMon  of  common  sense,  to  hold  that  they  were  personal* 
Ate,  because  the  promise  is  stated  to  have  been  made 
hem,  executor  and  executrix  as  aforesaid,  by  the  mere 
isien  of  the  word  as. 

lie  second  objection  is,  that  the  arbitrator  was  not  pro- 
f  oonstituted  or  duly  appointed.  Our  attention  was 
ffireeted  to  this  point  by  the  demurrer.  If  an  arbitra- 
bare  no  authority,  that  is  matter  of  substance,  and  the 
idon  might  have  been  raised  on  general  demurrer, 
if  it  appear,  that  though  imperfectly  appointed,  he 
some,  but  not  a  sufficient  authority,  it  can  only  be 
m  advantage  of  on  special  demurrer.  Enough,  how- 
%  appears  on  the  face  of  the  declaration,  to  induce  us 
onchide  that  the  arbitrator  was  regularly  and  duly  ap- 
ited,  and  authorised  to  make  the  award  he  has  made, 
lether  or  not  his  authority  extended  so  far  as  to  enable 


im 
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1825.^       him  to  decide,  as  to  all  the  disputes  and  differences  be- 
tween the  parties,  besides  the  several  matters  connecied 
with  the  suit,  is  another  question,  and  one  upon  which  we 
are  not  now  called  on  to  give  an  opinion.     It  is  suffideot 
for  us  to  say,  that  he  was  duly  authorised  to  make  tb6 
award  in  the  terms  he  has  done.    As  to  this  point,  the  dflk 
claration  states,  that,  by  an  order  of  the  Vice  ChanceQor, 
it  was  directed,  "  with  the  consent  of  the  attomies  of  the  4 
I>artie8,  that  the  several  matters  in  question  in  the  Buitj^ 
and  all  disputes  and  differences  then  subsisting  betweecn:: 
certain  of  the  plaintiffs  and  certain  of  the  defendanti^ 
should  be  referred  to  the  award  of  an  arbitrator,  who  wi^^ 
to  be  at  liberty  to  make  one  or  more  award  or  awards,  o/* 
and  concerning  the  matters  referred  to  him.*'    It  most  be 
presumed,  that  the  Vice  Chancellor  acted  rightly  in  makiiiy 
the  order,  and  that  the  arbitrator  pursued  the  proper  course^ 
before  he  arrived  at  the  conclusion  he  did.     It  has  been 
further  urged  as  an  objection  to  the  authority  of  the  arbi- 
trator, that  there  were  infants  in  the  suit  who  might  iuie 
been  prejudiced  by  the  reference;  and  that  his  Honor 
should  have  referred  it  to  the  Master,  to  ascertain  what 
course  would  be  most  beneficial  to  them.    Whether  or  not 
such  reference  should  have  been  made,  or  what  coane 
was  the  most  proper  to  be  adopted,  or  what,  in  fact,  mi 
done,  in  their  regard,  is  not  matter  of  which  we  can  tako 
cognizance.    We  must  presume,  as  the  proceedings  trere 
in  Chancery f  that  their  interests  were  especially  attended 
to;  and,  unless  the  contrary  appear,  we  must  takeitftc 
granted,  that  that  Court  directed  all  proper  steps  to  be 
taken ;  and  that  if  such  a  reference  were  necessary,  it  btf 
been  made.      Although   an   infant   cannot   appoint  an 
attorney,  or  submit  to  arbitration,  yet  his  next  frtend 
may  require  the  assistance  of  a  professional  adviser,  and 
call  on  an  attorney  to  act  for  him ;  and  if  so,  it  gets  rid  of 
the  objection.     It  has  also  been  said,  that  the  order  of  re- 
ference^was  made  with  the  consent  of  the  attomies  of  the 
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parties  in  the  suit.  Technically  speaking,  there  are  no  at-  \J^^ 
ftomies  on  the  roll  in  the  High  Court  of  Chancery;  but, 
as  it  ia  not  stated  that  they  were  the  attomies  or  agents 
Appointed  for  the  management  of  the  suit  only,  or  to  con- 
cliict  the  cause  generally,  we  must  conclude  that  they  were 
the  parties  properly  authorised  to  act  on  behalf  of  their 
respective  clients.  There  can,  therefore,  be  no  objection 
ter  the  appointment  of  such  attomies,  or  to  their  acting  un- 
der an  authority  thus  delegated. 

It  has  been  further  contended,  that,  admitting  these  at- 
tomies to  have  been  the  attomies  or  agents  of  the  parties 
generally,  the  declaration  does  not  shew  what  was  the  ex- 
tent of  their  authority;  or  that,  at  all  events,  it  is  not  suffi- 
ciently alleged.  But  the  declaration  states,  that  they  were 
the  attomies  of  the  parties  to  the  reference ;  and  this  fact 
is  admitted  by  the  demurrer.  If  the  defendants  had  in- 
tended to  dispute  their  authority,  they  should  have  taken 
issue  on  that  point.  Supposing  them,  then,  to  have  been 
the  attomies  properly  authorised,  they  had  sufficient  pow- 
er to  consent  to  the  reference.  As  to  whether  they  had 
authority  to  refer  matters  out  of  the  suit,  it  is  not  necessa- 
ry to  determine:  they,  if  specially  authorised  for  that  par- 
ticular purpose,  might  refer  matters  in  dispute  between  the 
litigant  parties,  as  well  out  of  the  suit  as  in  it.  And  al- 
though their  powers  might  be  revoked  by  the  death  of 
their  principal,  yet,  acts  done  before  his  death  might  affect 
his  estate  after;  and  if  he  had  said  that  his  death  should 
not  prevent  the  arbitrator  from  making  his  award,  djbr- 
Horif  he  might  authorise  his  attorney  to  make  the  like  en- 
^lagement. 

Another  difficulty  has  been  raised,  as  to  whether,  all  the 
parties  having  referred  differences  in  which  they  were  mu- 
tually and  jointly  concerned,  the  arbitrator  could  decide 
any  matter  separately,  or  consider  their  separate  interests. 
fiy  the  order  of  reference  he  was  specially  authorised  to 
nake  one  or  more  award  or  awards.     If  so,  matters  out  of 
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t^^Sly       the  cause  as  well  as  in  ity  might  be  referred  to  hiiiL    He 
not  obliged  to  make  two  or  more  awards  at  the  same 
^d,  even  if  the  claims  were  joint,  he  might  make  a 
parate  and  distinct  award,  according  to  the  case  of  iitA^f- 
^ane  v.  Mqfffie^  where,  on  a  motion  for  an  attachment   £c3r 
not  perfon9ing  ap  award,  it  appeared,  that  the  submission 
was  of  all  matters  between  the  parties,  (without  saying*  l>c- 
twecn  them  or  either  of  &cm,}  so  as  the  award  should    Im 
made  of  the  premises  by  a  particular  day ;  and  the 
was,  that  one  of  the  defendants  should  pay  a  sum  of 
ney,  due  from  him  to  the  plaintiff;  and  it  was  objected, 
that  as  the  submission  n^ist  be  understood  of  joint   de- 
mands which  the  plaintiff  had  against  the  defendants*  tbe 
award  of  a  several  4ebt>  from  one  of  them  only,  was  rx<J^ 
within  the  submission:  but  the  objection  was  not  allowed s 
for  the  Court  held,  that  a  submission  by  several  persons 
of  all  matters  in  difference  between  them,  imports  a  siib* 
mission  of  all  matters  that  either  had  against  the.  otb^^' 
jointly  or  severally/    If  several  parties  owe  a  sum  of 
ney  to  A.  B.,  an  arbitrator  may  order  one  of  them  to 
it,  and,  by  a  subsequent  award,  might  direct  the  others  ^^ 
reimburse  the  party  who  made  the  payment.     So  heX^ 
the  arbitrator  might  order  a  certain  sum  to  be  paid  by  tt^^ 
defendants^  as  executors,  out  of  the  assets  of  their  testato^' 
and  might  direct  the  other  defendants  in  the  suit  to  pay  a 
ther  sum ;  as  the  plaintiff  might  have  distinct  claims  on 
H^re,  however,  it  does  not  appear  that  the 
cided  on  any  separate  matters,  or  anything  wherein  all 
parties  were  not  jointly  concerned.  All  their  interests  migt^ 
have  been  joint.     It  has  further  been  urged,  that  the  a^^ 
bitrator  could  not  decide  on  all  the  matters,  because  soix*^ 
of  the  parties  were  infants ;  and  that,  as  he  could  not 
cide  on  all,  his  award  is  not  conclusive  as  to  any.     He 
not  affected  to  decide  on  any  matters  respecting  the  ii^^ 
&nts;  and  it  is  dear,  that,  if  the  reference  be  in  gener^J 
terms,  without  expressly  directing  that  aUmaiiers  reterred 
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-duUL  be  decided,  the  award  may  be  good  for  part.    The       ,j8gg. 
artntratov  might  do  justice  to  all  parties,  as  the  order  of 
the  Vice  Chancellor  did  not  contain  any  condition  that  he 
dioidd  decide  on  all  the  matters  referred.    But  in  Mitchell 
T.  Staveky  (a),  all  matters  in  difference  were  referred )  and 
^iie  arbitrator  was  to  make  his  award  of  and  concerning 
Ae  premises;  Lord  EUenborough  said,  "  it  was  a  condi*- 
tkm  o{  the  aubmission,  that  the  arbitrators  were  to  award 
nfOfa  all  maUeri  in  difference  between  the  parties.    That 
is  an  important  difficulty,  against  which  the  plaintiff  has  to 
contendw**    That  case,  therefore,  does  not  impugn,  but  is 
lather  confirmatory  of,  the  old  law.    Here,  however,  the 
ordnr  contains  no  such  stipulation;  probably  because  the 
YiceCSuoicellor  might,  in  an  equitable  light,  have  seen  that 
the  arbitrator  m^ht  have  found  difficulty  in  deciding  at  once 
"beiwuen  the  conflicting  claims  of  all  the  parties;  and  he 
wa8»  therefore,  empowered  to  make  one  or  more  award  or 
•waida,  according  to  his  discretion.    The  last,  and  indeed 
llie  Buun  ohjection,  is,  that  the  authority  of  the  arbitrator 
revoked  by  the  death  of  IT^onUu  Biddelly  one  of  the  par- 
to  the  suit.   On  this  point  I  have  felt  some  difficulty ;  for 
the  personal  re^esentatives  of  a  testator  or  intestate  might, 
in  such  cases,  be  placed  in  a  very  critical  situation;  as,  if 
eacecutor  had  been  appointed,  he  could  not  obtain  pro- 
until  the  award  was  made ;  or,  if  a  creditor  took  out 
leilecB  of  administration,  he  might  be  compelled  to  pay, 
according  to  the  terms  of  the  award.    But  if  a  man  in  his 
lifeofjme  chuse  to  put  himself  in  such  a  predicament,  we 
caonoft^  when  the  shadows  of  death  have  encompassed  him, 
extricate  his  representatives.     The  testator  here  has  said, 
in  efiect,  that  the  arbitrator  should  go  on  with  his  award, 
notwithstanding  his  (the  testator's)  death.     The  inconve- 
nience to  which  he  has  subjected  his  representatives,  is  the 
ftuit  of  his  own  act ;  and  it  was  for  them,  before  th&y  under- 
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Am  to  arbitration  was  made  under  an  order  of  the  Vice  1825. 
Chancellor,  we  must  presume  that  all  the  necessary  preli- 
minary steps  had  been  taken,  and  that  the  order  was 
r^rularly  made.  Although  it  has  been  said,  that  some 
of  the  parties  to  the  suit  were  infants,  and  could  not  ap- 
p(mit  an  attorney,  or  submit  to  arbitration ;  yet  their  in- 
terests might  have  been  entrusted  to  the  attomies  by  their 
fiuhen,  or  next  friends ;  and  it  is  apparent,  from  the  terms 
of  the  award,  that  their  interests  must  have  been  very  re- 
mote, as  the  sum  directed  to  be  paid  by  the  defendants  to 
die  plaintiff,  neither  operates  in  favour  of^  nor  against, 
them;  and  they  do  not  appear  to  have  been  involved  in 
the  disputes.  It  has  been  insisted,  however,  that  the  ar- 
bitrator's authority  was  revoked  by  the  death  ofBiddell. 
But  the  law  as  to  revocation  do^  not  apply  to  this,  case, 
aa  there  was  a  special  ccMitract  entered  into  by  the  party 
lumsdf,  by  which  the  reference  was  not  to  abate,  although . 
he  should  die  before  the  award  was  made;  and  his- person- 
al representatives  were  to  be  considered  as  parties  to  the 
order.  That  was  a  continuing  contract,  to  extend  beyond 
the  death  of  the  testator,  by  his  own  express  engagement; 
and  if  so,  the  defendants,  as  his  executors,  cannot  object  to 
ikp  as  they  can  only  be  liable  to  pay  the  plaintiff  out  of 
the  assets  of  their  testator.  The  plaintiff  can  only  recover 
as  against  his  estate,  and  she  has  accordingly  declared 
against  the  defendants  as  his  executors.  Besides,  the 
award  was  founded  on  an  order  made  in  a  suit  in  equity, 
and  there  is  a  manifest  distinction  between  such  a  suit, 
and  a  suit  at  law ;  as  there,  all  must  be  made  parties,  how- 
ever remote  their  interests  may  be ;  and  that  is  the  usual, 
if  not  uniform,  course,  adopted  in  Courts  of  Equity.  This, 
too,  being  a  suit  of  that  nature,  the  arbitrator  had  an  equit- 
able jurisdiction,  and  might  therefore  make  his  award 
as  between  some  of  the  parties ;  although  that  might  not 
be  done  in  a  legal  reference ;  where  an  arbitrator  is  bound 
to  pursue  the  course  directed  by  law.    Considering  there- 
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1825>  ^  fore,  that  the  suit  origmally  commenoed  in  a  Court  of  equi^ 
ty^  and  that  the  submission  was  made  by  an  order  of  die 
Vice  Chancellor^  I  am  of  opinion  diat  the  arbitrator  bad  a 
jurisdiction  to  make  an  award  between  any  of  the  parties, 
even  between  two  of  the  plaintiffii  in  the  suit ;  and  as  tbe 
judgment  must  be  entered  up  de  bonis  testaiariSf  the  plains 
tiff  is  entitled  to  recover. 

Mr.  Justice  Gaselee.  —  I  perfecdy  concur  with  die 
Court,  that  the  plaintiff  is  entitled  to  judgment.  One  cf 
the  causes  of  demurrer  is,  that  it  is  not  alleged  in  the 
count  that  the  defendants  had  any  assets  of  their  testeftof, 
out  of  which  they  could  have  paid  the  sum  in  that  count 
mentioned ;  but  PaweU  v*  Graham^  is  an  express  authofi- 
ty,  to  shew  that  such  an  averment  is  unnecessary  in  tUs 
case,  as  it  was  there  decided,  that  if  a  testator  piomiie 
that  his  executor  shall  pay  a  certain  sum  of  money  aftor 
his  decease,  the  plaintiff  need  not  aver  in  his  declamtian 
that  the  defendant  had  assets,  or  that  he  promised  as  exe- 
cutor to  pay;  and  here  there  is  a  sufficient  consideration 
to  raise  such  a  promise,  as  the  testator  agreed  that  the  w- 
ference  should  not  abate  by  his  death,  and  that  hia  execni- 
tors  were  to  be  considered  and  taken  as  parties  to  the  or- 
der. Another  cause  of  demurrer  was,  that  it  did  not  ap- 
pear that  the  defendants  had  any  notice  of  the  submissioe; 
but  it  is  averred,  that  they  had  notice  of  the  awisrd,  whicfa 
is  quite  sufficient  to  raise  a  consideration  for  the  pronuet 
which  is  the  subject  of  this  action ;  and  the  liability  of  Ae 
defendants,  as  executors,  attached  on  an  express  engage* 
ment  made  by  the  testator,  which  was  to  continue  after 
his  death.  The  objections  raised  are  wholly  beside  the 
grounds  assigned  in  the  specif. demurrer^  and  were  UQt 
brought  to  the  notice  of  the  Court  in  the  margin  of  tbe 
Paper  Book,  where  they  should  always  be  stated. 

Judgment  for  the  plaintiff. 
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NoBRis  and  Others  v.  Poatb.  ai^s^ 

HIS  was  an  action  of  assumpsii  for  money  had  and  re-    By  a  turnpike 
hred.      The  declaration    contained    the  usual  money  acted  (inter 
unta ;  and  the  defendant  pleaded  the  general  issue.  ^'*u!p?n«  ^'*" 

At  the  trial,  before  Lord  Chief  Justice  Abbott,  at  the  should  be  de- 

manded  and 

it  Summer  Assises  for  Southampton,  a  verdict  was  found  taken/or  every 
r  the  plaintiffs, — damages,  SOiL,  subject  to  the  opinion  of  anysta^ oMch, 
e  Court  on  the  following  case :  '"*"  ^**  ^*^ 

°  or  penomt  at' 

By  an  act  of  Parliament,  passed  in  the  ISth  year  of  the  tendmg  the 
igii  of  Geo.  3(0)9  intituled,  *'  An  Act  for  Repairing  quentcUuie 
d  Widening  the  Roads  from  Sheet  Bridge  to  PdrtM-  T^^^nll 
mik^  and  from  Peterejield  to  the  Alton  turnpike  road  g^^"^*5J,'^f^i, 
■»JZ<;pfey,inthe  county  of  ^Otf/Aaffip^on."  Trustees  were  for  any  cattle  or 
fMited  for  the  purposes  of  the  Act,  with  power  to  erect  ^tiuough*' 
rniMkes  upon  the  said  roads ;  and  it  was  thereby  enacted,  |^®  ^'^'  ^ 
to  Ae  tolls,  as  follows :  '^  The  respective  tolls  following  pernms,  on  pro- 

n«<i  11         11  >.»  during  a  ticket, 

•11  be  demanded  and  taken  of  the  person  or  persona  at'-  should  be  per- 
mBmg  any  cattle  or  carriage  hereinafter  mentioned,  at  l^nd^^"* 
Sffj  turnpike,  by  such  person  as  shall  be  appointed  for  ihrough  the 
at  purpose,  before  any  cattle  or  carriage  shall  be  per-  theMomeeatiieor 
tied  to  pass  through  the  same ;  that  is  to  say,  for  every  l^^'l^j  time 
rsTj  mare,  gelding,  mule,  or  ass,  drawing  any  coach  or  ^^^f  A^ta^ 
her  pleasure-carriage,  the  sum  of  three-pence,  but  if  coach  drawn  by 

,  !_•         xL  r    •  fourhorset, 

wmmg  nskj  stage  coach  or  machuie,  the  sum  of  six-pence ;  pused  througii 
r  every  waggon,  wain,  cart,  or  other  carriage,  drawn  by  t"]f.^'^he^ 
ir  horses,  oxen,  or  other  beasts  of  draught,  the  sum  of  evening  of  the 
e  shilling ;  and  drawn  by  three  horses,  oxen,  or  other  /erent  coach, 
asta  of  draught,  the  sum  of  nine*pence;  and  drawn  by  ^  name,*be- 
o  horses,  oxen,  or  other  beasts  of  draught,  the  sum  of  ^o»«»"8  ^j^^ 

'  '  o     '  gf^ff^g  proprie- 

tors, and  drawn 
the  joaie  four  horses,  but  driven  by  a  different  coachman,  and  carrying  different  passengers  and 
OBli  for  hire,  passed  through  theMmc  gate:— Held,  (bataseooiid  toH  watf  not  payable  io  respect 
rcof. 

(fl)  Cap.  cfiii. 
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!^^       six-pence ;  and  drawn  by  one  horse,  ox,  or  other  beast  of 
draught,  the  sum  of  three-pence;  and  for  every  horsCf 
one  penny."    And  it  was  further  enacted  by  the  said  act, 
^  that  if  any  person  or  persons  should  have  paid  the  toDi} 
by  that  act  granted  and  ascertained,  for  the  passing  of  any 
cattle  or  carriage  through  any  turnpike  erected  by  idrtue 
of  the  act,  the  same  person  or  persons,  upon  producing  a 
note  or  ticket  of  the  day,  denoting  such  payment,  should 
be  permitted  to  pass  and  repass  through  the  same  gate  or 
turnpike,  taiih  the  same  cattle  or  carriage,  toll-free,  at 
any  time  or  times  during  tlie  same  day,  to  be  computed 
from  twelve  of  the  clock  in  one  night  to  twelve  of  the 
in  the  next  night,  which  said  note  or  ticket  the  collectoi 
or  receivers  of  the  said  tolls  were  thereby  required  to  givi 
gratis,  if  demanded,  on  payment  of  such  tolL" 

The  said  act  of  Parliament  was  ccmtinued  by  aDOtfaer--= 
act,  passed  in  the  36th  year  of  Geo.  S,  for  that  pui^r^ 
pose  (a),  and  again,  for  the  term  of  twenty-one  yean,  l^  -y 
another  act,  passed  in  the  1st  and  £nd  Geo.  4  (&)• 

The  defendant,  on  the  Btht/iv/y,  1821,  and  from  tbencc*, 
during  the  whole  of  the  year  1822,  was  a  toll-collector 
at,  and  keeper  of,  one  of  the  turnpike-gates  erected  upon 
the  road  from  Sheet  .Bridge  to  Portsmouth,  by  virtue  of 
the  said  acts.    The  plaintiffs,  during  the  same  time,  weie 
the  proprietors  of  two  stage-coaches,  each  called  thejBK^ 
which  travelled  daily  between  Pqgtsmouth  and  London^  and 
London  and  Portsmouth^  along  tne  said  road.     The  coadi 
which  left  Portsmouth  in  the  morning,  on  its  way  to  Loi^ 
don,  was  drawn  by  four  horses  through  the  gate  kept  by 
the  defendant,  to  a  place  about  two  miles  distant  from  the 
same,  where  the  horses  remained  until  the  arrival  of  the 
coach  which  left  London  the  same  morning,  on  its  way  to 
Portsmouth,  and  then  that  last-mentioned  coach,  vith 
different  passengers  and  parcels,  was  drawn  by  the  same 
four  horses,  in  the  evening  of  the  same  day,  through  the 

(o)  Cap.  cxxxv.  (6)  Cap.  Ivi. 
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gate>  to  PorUmauih.  In  the  morning  of  the  said  6th  ^  182i% 
htfyf  the  coaehman  who  drove  the  coach  from  Portsmouth 
o  IxmdoHi  paid  the  proper  toll  of  sixpence  for  each 
if  Ae  aaid  horses,  and  received  a  note  or  ticket  of  the  day» 
IjpDOtiDg  such  payment;  and  in  the  ev^iing  of  the  same 
lay^  the  other  coachman,  ^o  drove  the  coach  from  Lon* 
hm  to  Portsmouth^  drawn  on  its  return  by  the  same 
iorses  as  aforesaid,  produced  the  said  note  or  ticket  of  the 
fagr  to  the  defendant  at  the  said  gate;^  but  the  defendant 
ihrajB  demanded  a  further  toll  of  two  shillings,  at  the 
■ate  of  sixpence  for  each  of  the  horses  drawing  the  said 
■st-nientioned  coach;  and  the  last-mentioned  coachman 
wsm  obliged  to  pay  the  same  to  the  defendant,  in  order 
liat  the  horses  and  last-mentioned  coach  might -be  per- 
idtted,  by  him,  to  pass  through  the  gate.  The  coaches 
md  horses  belonged  to  the  plaintiffs,  and  the  coachmen 
beir  servants;  but  the  coachman  who  drov^  Ae 
in  the  evening,  was  not  the  coachman  who  drove 
liem  in  the  morning.  The  money  i>aid  in  the  evening  as 
liMMaid,  was  paid  by  the  coachman  as  the  servant,  and  on 
he  aecoont  of  the  plaintiffs,  and  amounted,  in  the  whole, 
otbesumof  I9/.I69. 

On  two  days,  namely,  on  the  1  Ith  and  15th  June,  18SS, 
William  Norris,  one  of  the  plaintiffs,  who  was  well  known 
o  the  defendant  to  be  one  of  the  proprietors  of  the 
XMiches  and  horses  aforteaid,  went  with  the  coach  and 
uwses  from  Portsmouth,  in  the  morning,  through  the  gate, 
md  pud  the  toll  of  six-pence  for  each  horse,  on  each  of  the 
aid  mornings,  and  received  the  notes  or  tickets  of  the 
lay,  denoting  such  payments,  and  returned  with  the 
XMich  from  London,  and  the  same  four  horses,  to  the  gate, 
H'  the  evening  of  each  of  those  days,  and  produced  the 
laid  respective  notes  or  tickets  of  the  day  to  the  defendant ; 
mt  the  defendant,  on  each  occasion,  demanded  of  the 
]]aintiff  the  further  toll  of  sixpence  for  each  of  the  horses, 
md  the  plaintiff  was,  consequently,  obliged  to  pay  the 
Mune,  and  did  pay  the  defendant  the  sum  of  two  shillings^ 
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2^^  on  each  of  those  evenings,  in  order  that  the  horses  and 
coach  might  be  permitted  by  him  to  pass  through  the  said 
gate.  On  the  two  last-mentioned  days,  Narris  (the  plain* 
tiff)  went  and  returned  with  the  coaches  on  the  business 
of  their  respective  joumies  on  those  days,  but  did  not  drive 
the  coach  either  from  Portsmouth  to  London,  or  firom  Ixm* 
dfm  to  Portsmouth,  the  coaches  being  driven,  as  usual,  by 
their  respective  coachmen,  his  servants  as  aforesaid* 

The  question  for  the  opinion  of  the  Court  was,  wheAer 
the  said  sum  of  19L  16#.  and  the  said  two  last-inentioned.^&id 
sums  of  two  shillings,  were  legally  payable  for  toIL 
Court  should  be  of  opinion  that  both  the  said  sums 
gaily  payable  for  toll,  a  verdict  was  to  be  entered  for  the 
fendant.    But  if  the  Court  should  be  of  opinion  that  the 
sum  of  19/.  I6s,  was  not  legally  payable  for  toll,  the  verdict^  — 
for  the  plaintiffs  was  to  stand,  and  the  defendant  to  accom^^ei 
fior  all  the  sums  received  by  him  for  toll,  on  the  return  aaa^i' 
the  same  horses  through  the  gate,  from  the  lOthJufy,  180k  ^ 
up  to  the  time  of  signing  judgment ;  and  if  the  Court  shoulc} 
be  of  opinion  that  the  sum  of  19/.  16^.  was  legally  payaUiv^     * 
but  that  the  said  two  sums  of  two  shillings  were  not  fe* 
gaily  payable  for  toll,  then  the  verdict  was  to  stand  for  the 
plaintiffs,  but  the  damages  were  to  be  reduced  to  the  sum 
of  four  shillings^ 


tj 


The  case  now  came  on  for  argiunent,  when — 

J 
Mr.  Serjeant  Wilde,  for  the  plaintiffs.— The  cmly  quei-        |y^ 

tion  is,  whether  the  four  horses  passing  through  the  gate  is 

the  morning,  are  subject  to  a  second  toll,  on  repassing  n 

the  evening,  and  drawing  a  different  coach;  and  this  wiU 

depend  on  whether  the  tolls  be  imposed  on  the  coach,  or 

on  the  horses  drawing  it.    As  the  same  horses  passed  vA 

repassed  through  the  gate,  on  their  respective  joumiess 

in  the  course  of  the  same  day,  the  payment  of  toll  in  tbe 

morning  exempted  them  on  their  return  in  the  ey^iDgi 

on  the  coachman's  producing  the  ticket  of  the  day.    Tbe 


r  € 
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liyment  by  the  tame  person,  in  the  exempting  clause  of  ^ia8g> 
he  aet,  applies  to  the  servant  or  agent  of  the  proprietor 
if  the  stage,  and  cannot  be  confined  to  the  identity  of  the 
nschnian.  The  object  of  the  statute  was,  not  that  the 
WMe  persam  should  pay  the  toll,  but  that,  if  it  had  been 
Mid  once  for  the  horses^  they  might  return  on  the  same 
bqTf  without  being  liable  to  a  further  charge;  but  it  could 
MTfer  have  been  contemplated  that  they  should  be  made 
idgect  to  a  second  tdl  if  driven  by  a  differemi  coachman* 

£a  Graff  v.  S/Ming  {ft),  where,  by  a  local  turnpike 
10I9  m  certain  toll  was  imposed  dn  carriages,  and  not  on 
lie  horses  drawing  them,  and  it  was  provided,  that  ^D  per- 
lOQi^  having  paid  such  toll,  and  producing  a  ticket,  should 
le egaki  liable  on  the  same  day;  and  by  a  subsequent  act, 
ke  old  tolls  were  taken  off,  and  others  imposed,  in  res- 
peq^  of  the  horses  drawing,  and  not  on  the  carriages: — it 
■M  hdd,  that  toll  having  been  paid  on  horses  passing  with 
I  eaniage,  no  new  toll  was  demandable  on  the  same  horeee 
Hrtrtming  on  the  same  day,  although  drawing  a  different 
avBviage*  So  here,  the  toll  was  imposed  on  the  horses, 
uodnot on  the  carriage,  and  therefi^re  the  mere  changing 
if  tbe  coach  and  coachman,  cannot  create  a  distinction  be- 
tween thai  case  and  the  present.  The  learned  Serjeant 
wwM  proceeding  with  his  argument,  when  the  Court  gall- 
ed on — 

Mr.  Serjeant  PeU,  for  the  defendant. — The  toll,  imposed 
by  the  act  in  question,  is  on  the  carriage,  and  not  on  the 
horaes  drawing  it.  The  horses  are  mentioned  and  enu- 
merated in  the  act,  merely  with  a  view  of  ascertaining  the 
smount  of  toll  to  be  demauded  for  the  particular  vehicle 
or  carriage,  they  might  he  drawing.  The  coach  belonging 
to  the  plaintiffs,  which  pasaed  through  the  gate  in  the 
mormng,  was  not  the  same  that  passed  through  in  the  eve- 

(a)  4  B.Moore, 371. 
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I8g&  ^      ning,  and  though  the  same  horses  drew  both  coaches,  the 
last  could  not  be  exempted  from  the  payment  of  the  ac- 
customed toll.     So,  the  horses  could  not  be  exempt,  un* 
less  the  ticket,  directed  by  the  act  to  be  given,  were 
duced  by  the  same  person  that  received  it.    The  9th 
tion  directs  the  tolls  to  be  "  demanded  and  taken  of  th^^ 
person  or  persons  attending  any  cattle  or  carriage  ;** 
the  subsequent  exempting  clause  enacts,  *^  that  if  any 
son  or  persons  should  have  paid  the  toUs,  by  the 
granted  and  ascertained,  for  the  passing  of  any  cattle 
carriage  through  any  turnpike  erected  by  virtue  of  tl 
act,  the  same  person  or  persons,  upon  producing  a  note  «c» 
ticket  of  the  day^  denoting  such  payment,  should  be  perw 
mitted  to  pass  and  repass  through  the  same  gate  or  tom* 
TpSke,  with  the  same  cattle  or  carriage,  toll  free,  at  any 
time  or  times  during  the  same  day.**    It  ia  quite  dew^ 
that  the  horses  are  cattle  within  the  meaning  of  Asl 
clause ;  but  the  toll  is  payable  according  to  the  descriptioi 
of  the  carriage  drawn  by  such  cattle;  rur.  for  a  ooadi  or 
pleasure-carriage,  three-pence;  and  for  a  stage-^coach  or 
machine,  sixpence.    Even  supposing  it  were  otherwise, 
in  order  to  bring  this  case  within  the  exemption  of  theact^ 
it  is  necessary  to  shew  that  the  horses  and  carriage  were 
driven  by  the  same  person,  both  in  passing  and  repass- 
ing; and  a  different  coachman  cannot  be  considered  as  the 
same  person,  though  both  were  the  servants  of  the  same 

•  ■  ... 

master  or  proprietor ;  and  although  it  may  be  said,  that 
the  toll  was  payable  by  the  proprietors,  and  was  paid  by 
their  servants,  and  on  their  account ;  yet  in  oider  to  bring 
them  within  the  exempting  clause,  the  second  toll  should 
be  paid,  on  repassing  in  the  evening,  by  the  same  coach- 
man who  received  the  ticket  in  the  morning.  In  fFUUams 
V.  Sangar  (a),  where  a  turnpike  act  imposed  a  toll  oa 
every  carriage  and  every  horse  passing  through  the  gate^ 

(a)  10£ait,G6. 
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■fld  exempted  any  pers<m  from  paying  more  than  once  in  I895. 
i  dsy»  ibr  passing  or  repassing  with  the  same  carriage  or 
bone,  and  exempted  the  trayeller  from  paying,  a  second 
jme  in  the  day,  for  the  passage  of  the  same  carriage, 
hoagli  drawn  by  different  horses,  being  the  same  in  num* 
ber ;  and  it  was  provided,  that  in  all  cases  of  carriages  tra* 
rdling  for  hire,  the  traveller  or  passenger  therein  should 
be  considered  as  the  person  paying,  the  toll,  and  that  such 
payment  should  not  exempt  such  carriages  repassing  with 
I  different  traveller  or  passenger; — ^it  was  held,  not  to  ex* 
taid  to  stage  coaches ; — ^the  carriage  itself  not  being  then 
hired  by  the  respective  passengers,  but  only  a  conveyance 
bj  it; — and  therefore,  that  such  stage-coaches  were  freed 
from  die  payment  of  a  second  toll  in  the  day,  although  re* 
tnraiiig  with  different  passengers  and  different  horses,  the 
being  the  same  in  number:  and  although  the  Court 
drew  a  distinction  between  carriages  of  a  public  na- 
tme^  and  those  used  for  private  purposes;  and  Mr.  Jus- 
tiee  GriMtf'said  (a),  *'  that  with  respect  to  a  stage-coach,  the 
Mvriage  itself  is  under  the  control  of  the  owner  or  his  ser* 
nmt,  who  pays  the  toll ;"  and  the  payment  by  the  servant 
mSffxt  be  considered  as  payment  by  the  master :  yet  that 
cme  is  distinguishable  from  the  present,  as  here  the  words, 
^Ae  same  person,**  must  be  understood  exclusively  to 
mean  the  i>erson  who  procured  the  ticket  in  the  morning. 
In  Harrison  v.  Brough  (6),  where  a  turnpike  act  imposing 
Cdb  on  horses,  &c«,  contained  exeniptions  in  favour  of 
**  catde  going  to  or  returning  from  jMisture,**  and  **  horses 
Bilen£ng  cattle  returning  from  pasture,**  it  was  held,  that 
a  horse,  ridden  by  the  owner  of  the  cattle  at  pasture,  in 
going  to  fetch  them  thence,  did  not  come  within  either 
of  the  exemptions ;  the  object  of  the  Legislature  being, 
that  when  cattle  were  going  to,  or  returning  from,  pasture, 
Ae  horse  of  the  person  attending  them  should  be  exempt- 

(a)  10  Eatt,  71.  (A)  6  Term  Rep.  706. 
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1825.^       ed  from  tdl;  and  Lord  Kenycn  there  said,  '*  tiie  qoatiM 

is,  whether  ahorse  going  to  fetch  cattle,  were  attending llw 

cattle  at  the  time.    Barely  stating  the  qnestioo,  is 

ing  it.    When  the  horse  is  attending  the  cattle,  the 

pike>man  can  see  what  is  passing,  and  of  course  can  jodgc 

whether  the  party  be  entitled  to  the  lienefit  of  tlie  eseBjp 

tion;  but  he  has  no  means  of  knowing  whether  a  hone  In 

going  to  fetch  cattle.    If  diis  were  allowed  to  be  aDC» 

emption,  it  would  open  a  great  door  to  firand  ob  the  tin* 

pike-men;  I  am,  dierefbre,  of  opinion,  Aat  die  pbnlVh 

neither  within  the  words  nor  the  spirit  of  either  of  thesi 

exemptions.'*    So  hore,  the  person  producing  the  ticket  ii 

the  evening,  must  be  the  snne  to  whom  it  was  defiveied 

in  the  morning.     And  in  die  late  case  of  Lomwg  % 

Siane  (a),  where  a  turnpike-act  imposed  a  aeak  of  tob 

upon  horses  only,  drawing  or  not  drawing  carriage^  iw 

pectively,  as  the  case  might  be;  andbyadauseof  ezonf^ 

tion,  it  was  provided,  that  no  person  should  be  fiaUrii 

pay  toll  more  than  once,  for  passing  aad  repaaaing  Ihi 

gates  On  the  same  trust,  at  any  time,  in  any  one  dagfij 

with  the  same  horses  and  carriages,  dirough  the  aame  tA 

gate,  but  that  every  person  having  paid  toll  once,  and  ffo* 

ducing  a  ticket,  denoting  the  pajrment  of  such  toll,  shoiiU 

afterwards  pass  and  repass,  with  the  same  hoorsea  and  ear* 

riages,  toll  free,  during  the  same  day,  through  the  sams 

gate  where  such  toll  was  paid;  and  a -stage-coach,  diavi 

by  four  horses,  having  passed  through  a  gate  on  the  trost) 

and  paid  the  toll  in  the  morning,  and  in  the  evening  of  the 

same  day,  the  same  horses,  drawing  a  diflerent  coadii 

called  by  the  same  name,  belonging  to  the  same  propria 

tors,  and  driven  by  the  same  coachman,  but  canning  dif^ 

ferent  passengers  and  parcels  for  hire,  passed  throoj^ 

the  same  gate : — ^it  was  held^  that  a  second  toll  was  payaUa 

in  respect  of  the  last-mendoned  carriage  and  horses,  sc 

(«)  2  Barn.  &  Cret.  515;  S.  C.  3  Dowl.  &  RyL  797- 


IN  THE  SIXTH  YEAR  OF  GEO.  IV.  ^l 

paniim  Uizough  the  gate.  Here^  therefore,  if  the  same  }^^ 
^omckamMkg  or  even  the  proprietor  himself  had  driven 
the  ooach  both  in  going  and  retumingi  as  it  was  a  differ- 
ent coach  froiD  that  for  which  toll  was  paid  in  the  momingf 
a  neir  and  distinct  toll  was  payable  on  its  return  in  the  ' 
evenings  as  the  horses  and  carriage  were  each  the  sub- 
ject of  a  spedfic  toll,  and  the  main  injury  done  to  a  turn- 
pike road,  arises  fircrni  the  wheels  of  the  different  carriages 
irhich  pass  over  it,  and  not  from  the  horses  drawing 
them.  The  case  of  Crray  v.  SAilling,  is  altogether  dis- 
^gniahftMA  from  the  present,  as  the  subsequent  act  im- 
posed tolb  in  respect  of  the  horses  drawing,  and  not  on 
the  carriages,  as  in  the  original  act 

Liord  Chief  Justice  Best. — It  has  frequently  been  de- 
dlared  fit>m  the  bench,  and  I  fully  concur,  that  those 
who  seek  to  exact  tolls^  through  the  medium  of  the  Le- 
j^Uatore,  can  only  be  entitled  to  vhem  when  the  statutes 
gvin^g  them  are  couched  in  plain  and  unequivocal  lan- 
guage; and  in  the  construction  of  these  acts  we  must  look 
to  the  strict  words,  and  construe  them  according  to  their 
pIMn  meaning,  with  reference  to  the  subject  matter.  The 
framen  of  the  acts  have  the  receivers  of  the  tolls  before 
tfaeiBf  and  not  the  payers ;  and  the  former  should  not  only 
iksw  an  express  right  to  demand  or  take  tolls,  but  the 
wocda  of  the  particular  statute  by  which  they  are  imposed, 
nuiitj  ill  themselves,  be  so  clear  and  express  as  to  render 
it  unnecessary  for  the  Court  to  look  into  any  decided  case 
on  the  subject.  At  all  events,*  it  is  incumbent  on  us  to 
protect  the  interests  of  the  parties  from  whpm  tolls  are  ex- 
acted. In  this  case,  it  appears  to  me,  that  the  defendant 
had  no  pretence  whatever  to  demand  the  tolls  in  question. 
I  was  at  first  not  aware  that  it  was  intended  to  be  argued 
that  the  toll  was  imposed  on  the  carriage  instead  of  the 
horses  drawing  it,  but  thought  that  the  only  question  to  . 
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'}^^.       be  raised  was,  whether,  injorder  to  daim  the  exemption  by 
the  production  of  the  ticket,  it  should  be  shewn  by  the  « 
same  person  in  the  evening,  to  whom  it  was  given,  on  pay-  — 
ment  of  toll,  in  the  morning.    Now,  there  can  be  no  doobt^ 
or  difficulty  as  to  that ;  for  although  the  coachmen  tender--w> 
ed  the  toll  to  ,the  defendant,  it  was  their  masters  who  paidS 
it,  and  if  it  had  been  paid  improperly,  they  alone,  and  no^ 
the  coachmen,  could  recover  it  back,  in  an  action  for  mone^:- 
had  and  received.    The  tolls,  therefore,  were  paid  by 
coachmen  on  account  of  the  plaintiffs,  as  proprietors  of 
coach,  by  whom  it  was  conducted  and  regulated  tiuxMig^^, 
out  the  whole  of  the  journey,  although  it  was  the  Anj^ 
of  their  servants  to  take  due  care  as  to  the  proper  convey, 
ance  of  the  passengers  and  luggage.    At  all  events,  ibe 
master  or  proprietor  of  a  coach  must  be  considered  is 
constructively  present,  for  several  purposes,  and  he  is  liable 
for  the  negligence  or  misconduct  of  his  servants  and  ooac^ 
men.    It  has  been  insisted,  however,  that  the  toll  is  ah 
posed  on  the  coach,  and  not  on  the  horses  drawing  it;  ai      j 
therefore,  as  two  different  coaches  passed  through  the  gate 
on  the  same  day,  the  defendant  was  justified  in  demisd- 
ing  double  toll.     But  I  am  clearly  of  opinion,  that  by  tbe 
terms  of  this  act,  the  toll  is  imposed  on  the  horses  and 
not  on  the  coach;  if  it  were  otherwbe,  the  argument  ibr 
the  defendant  must  have  prevailed.     Although  it  had  not 
been  expressly  laid  on  the  horses  drawing,  yet,  if  authority 
were  wanting,  the  judgment  of  the  Court  o{  King's  BenAf 
in  the  late  case  of  Loafing  v.  Stone,  appears  to  me  to  decide 
the  question.  Mr.  Justice  JBaifey  there  said,  "  the  enacting 
clause  imposes,  first,  a  toll  of4:^d,  upon  every  horse,  drawing 
in  any  coach,  chariot,  &c. ;  second,  a  similar  toll  upon  every 
horse,  drawing  singly  any  carriage  wliatever.     The  toIlis> 
therefore,  imposed  upon  the  horse,   and  not  upon  ^ 
carriage."    So,  here  the  words  of  the  acts  are,  •*  for  evenf 
horse f   drawing  any  coach  or   other    pleasure-carriage, 
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,  but  if  drawing  any  stage-coach  or  machine,  6cf.** —       ^j^L 
Me  words,  however,  were  introduced  in  that  act,  bat  they 
not  to  be  found  here ;  and  if  the  toll  had  there  been  im- 
ed  on  the  horses  only,  the  judgment  of  the  Court  would 
e  been  different.  And  the  1 8th  section  provided,  that  no 
ion  should  pay  toll  more  than  once,  at  any  one  gate,  for 
Baag  and  repassing,  in  any  one  day,  with  the  same 
•e,  or  horses,  and  carriages;  and  the  word  **  carriage" 
m  several  times  in  that  proviso,  accompanied  with 
h  other  words,  as  clearly  shewed  that  there  must  be  both 
same  horses  and  the  same  carriage,  to  entitle  a  party, 
sing  the  gate  a  second  time,  to  the  exemption.     Here, 
wmer,    the  exemption  extends  to  the  same  person 
■nig  and  repassing,  with  the  same  cattle  or  carriage ; 
I  toU  is  not  imposed   on  the   carriage,   but  on  the 
Qies  drawing  it ;  and  the  distinction  is  expressly  taken, 
tbis  7di  section,  with  respect  to  waggons,  wains,  and 
ti;  lor,  there,  the  toll  is  laid  on  the  vehicle,  and  not 
the  animals  drawing  it.     Although  it  has  been  said, 
it  tiie  effect  of  that  section  must  be  limited  in  its  oper- 
QD,  as  the  tolls  were  to  be  paid  by  the  person  attend- 
(  any  cattle  or  carriage,  and  that  the  exemption  only 
tandfl  to  the  same  person,  who  shall  have  paid  toll; 
ig  here,  the  person  attending  the  cattle  or  carriage  was 
B  coachman ;  and  as  the  toll  was  imposed  on  the  horses 
Inot  on  the  coach,  the  case  of  Gray  v.  ShilUng  is  decisive 
ahew,  that  the  toll  having  been  once  paid  for  the  horses, 
«ew  toll  could  be  demanded,  on  their  returning,  the  same 
y,  although  drawing  a  different  carriage ;  and  Lord 
li^  Justice  Dallas  there  said  (a),    "  even  if  the  case  of 
Wiams  v.  Sangar  had  not  been  decided,  I  should  have 
ought,  from  the  constructi(m  of  both  these  statutes,  that 
ones  having  drawn  a  carriage  through  the  gates  in  ques- 
in,  for  which  toll  had  been  paid,  would  not  be  liable  to 
ly  a  second  time  on  the  same  day,  although  they  repass* 

(a)  4  B.  Moore,  378. 
VOL.  X.  X 


ao8 


904 


CASES  IN  EASTER  TERM, 


ed  through  the  gate  with  a  difierent  carriage."  That 
pears  to  me  to  be  precisely  in  point ;  and  as  the^rest  of  the^ 
PoATB.  Court  concurred  with  his  Lordship^  I  am  of  opinion  thatt 
the  plaintifis  are  entitled  to  recover  to  the  extent  of  A^ 
▼erdict  found  for  them  at  the  trial. 

Mr.  Justice  Park. — I  concur  with  his  Lordship;  and  m^. 
opinion  is  founded  on  the  particular  constructicm  of  the 
tute  now  before  us.    Two  points  have  been  urged :  the  oi 
that  the  toll  is  imposed  on  the  carriage*  and  not  on  the  horgc?:^ 
and  the  other  that  the  exemption  extends  only  to  the 
person  who  paid  the  toll,  who  alone,  it  is  contended, 
repass  through  the  gate,  on  producing  the  ticket  of 
day.  But  it  is  quite  clear  that  the  toll,  in  this  case,  is  imjios^^ 
on  the  horses  drawing  any  pleasure-carriage  or  stage-oooeS^ 
and  in  the  case  of  a  waggon,  wain,  or  cart,  on  the  carriage 
itself,  and  not  on  the  animals  drawing  it.     The  Court  deebt 
ed  the  case  of  Harrison  v.  Brough  for  the  purpose  of 
preventing  a  fraud  on  the  toll-gate-keeper;  for,  if  the  hotm 
were  not  attending  the  cattle  at  the  time,  he  could  not  know 
whether  or  not  it  were  going  to  fetch  them.     The  case  of 
Loaring  v.  Stone  is  also  different  from  this*     Mr.  Justice 
Bayley  there  drew  the  distinction,  and  said  (a),  '*  as  no  toD 
was  imposed,  by  the  enacting  clause,  upon  the  ^  carriage/ 
there  could  be  no  reason  for  introducing  that  word  into  the 
proviso,  unless  it  were  intended  to  confine  the  exemption 
in  respect  of  horses  drawing  carriages,  to  the  same  horsei 
drawing  the  same  carriage :"   and'  Mr.  Justice  Hobrojli 
said (6),  ''  the  word  'carriage'  occurs  several  times  intbe 
proviso,  and  accompanied  with  such  other  words  as  Ihew 
clearly  that  there  must  be  both  the  same  horses  and  tbe^ 
same  carriage,  in  order  to  entitle  a  party,  passing  the  gste 
a  second  time,  to  the  exemption.*'    Here,  however,  the 
words  in  the  proviso,  containing  the  exemption,  are  "  with 
the  same  cattle  or  carriage ;"  and  the  case  of  Williams  ▼• 

(a)  2  Bam.  &  Cres.  619.  (&)  Ibid. 
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it  expressly  in  pointy  to  shew,  that,  if  the  owner 
of  a  stage-coach,  or  his  servant,  have  paid  the  toll  once  in  the 
^y,  he  is  thereby  exempted  from  paying  it  again,  although 
seCuming  with  different  passengers  and  different  horses, 
ihe  horses  being  the  same  in  number. 


18S5. 


Ifr.  Justice  Burrouoh.  -r-The  persons  who  framed  the 
m  question  must  be  taken  to  have  known  the  usage  of 
the  road;  and  if  an  additional  toll  might  be  imposed  on  a 
diflferent  carriage,  though  drawn  by  the  same  horses  and 
returning  on  the  same  day,  it  would  increase  the  sum 
nwed  by  the  tolls  to  so  enormous  an  amount,  that  I  should 
■nidi  doubt  whether  the  Legislature  would  have  aBow- 
ed  the  act,  so  framed,  to  pass«  All  that  was  intended  wa0» 
diet  a  party  should  only  pay  toll  once  in  the  same  day  for 
the  aaine  horses  drawing  a  stage-coach ;  and  although  the 
eoedi  vd^t  not  be  identically  the  same,  it  is  immaterial. 
The  coachmen  were  employed  by  the  same  proprietors, 
vho  were  responsible  for  their  acts,  and  by  whom  the 
lolla  were  paid. 

Bir.  Jostiee  Oasblbb  concurring —  , 

Pasiea  to  the  plaintiff. 


This 


Sir  John  Ttrrbll,  Bart.  v.  Marsh.  May  Srd, 

was  an  action  of  assumpsit,  to  recover  the  amount  By  a  marriage 

•*  ,       _       _      settlemeaty  an 

xf  nie  purchase-money  of  an  estate,  called  Comer  s  Hatch,  esute  was  limit- 
ed to  the  use  of 
hit  iMHbuid  for  life;  remainder  to  the  use  of  the  wife  for  Ufe;  remainder  to  the  children  of  the 
unlige;  and,  in  default  of  issue,  to  the  use  of  such  person  as  the  wife  should  appoint;  and  for  de- 
mit of  foch  appointment,  to  the  use  of  the  right  heirs  of  the  survivor  of  the  husband  and  wife, 
wmnxi  with  power  to  the  hushand  and  wife  to  charge  the  esUte;  and  a  power  to  trustees,  la 
tem  the  legal  estate  was  vested,  to  sell,  by  the  direction,  and  with  the  approbatbn,  of  the  husband 
ta  wife,  or  the  survivor.  The  husband  and  wife  borrowed  a  sum  of  money,  by  way  of  annuity; 
«aied  a  term  of  1000  years ;  and  levied  a  fine  to  (?.,  in  fee,  with  a  deed  declaring  the  uses  to  be 
In  trust  to  secure  the  regular  payment  of  the  annuity,  and  for  corroborating  and  strengthening 
m  flirid  ttrm:"T*-Held,  that  the  fine  did  not  operate  to  ezthiguish  the  power  of  the  wife  to  consent 
m  sale  <tf  the  settled  estates,  so  as  to  prevent  an  exercise  of  the  power  of  sale,  by  the  trustees. 

x2 
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1825-^       in  the  county  of  Essex,  which  the  defendant  had  bought^ 
of  the  plaintiff. 

At  the  trial,  before  Mr.  Baron  Crrahamj  at  the  last  Spru^^ 
Assizes,  at  Chelmsford^  a  verdict  was  found  for  the  phun-oi 
tiff,  subject  to  the  opinion  of  the  Court,  on  the  following 
case: — 

By  a  marriage  settlement,  dated  the  27th  May,  VH!^ 
the  estate  in  question,  subject  to  a  charge  of  15001^ 

secured  by  a  term  of  one  thousand  years,  was  limited 

the  use  oi  Francis  Stuart,  and  his  assigns,  for  li|k,  Si 
waste   (with  a  limitation  to   WilUam   Tod  and 
Cheap,  and  their  heirs,  during  the  life  of  the  said 
Stuart,  in  trust,  to  support  contingent  remainders); 
mainder  to  the  use  of  Mary  Stuart,  and  her  assigns,  Ar 
life,  sans  waste,  with  a  limitation  to  the  said  tmstees,  and 
their  heirs,  during  her  life,  in  trust,  to  support  contiqgeat 
remainders ;  remainder  to  the  children  of  the  marriage,  'm 
such  shares  as  Francis  Stuart,  and  Mary  his  wife,  should, 
by  deed  or  will,  appoint;  and  for  default  of  such  appoint- 
ment, to  the  use  of  the  children  of  the  marriage,  as  ten- 
ants in  common  in  tail,  with  cross-remainders;  and  for  de- 
fault of  such  issue,  to  the  use  of  such  person  as  Marf 
Stuart,  notwithstanding  her  coverture,  should,  by  deed, 
attested  by  two  witnesses,  or  by  will,  appoint;  and,  for  de- 
fault of  such  appointment,  to  the  use  of  the  right  heirs  of 
the  survivor  of  the  said  Francis  and  Mary  Stuart^  for 
ever.    'And  it  was  provided,  in  and  by  the  said  indenture, 
that  it  should  be  lawful  for  Francis  and  Mary  Stuart,  dll^ 
ing  their  joint  lives,  or  the  life  of  the  survivor  of  them,  to 
charge  the  estate  to  the  extent  of  SOOO/.     And  it  was  fil^ 
ther  provided,  that  it  should  be  lawful  for  the  said  WiMkam 
Tod  and  Thomas  Cheap,  and  the  survivor  of  them,  and 
the  heirs  of  such  survivor,  at  any  time  or  times  during  die 
joint  lives  of  the  said  Francis  Stuart,  and  Mary  his  wife, 
or  during  the  life  of  the  survivor  of  them,  by  the 
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and  with  the  approbation,  of  the  said  Francis  Stuart,  and  ^  Iggg* 
Mary  his  wife,  or  of  the  survivor  of  them,  to  be  testified 
by  any  writing  or  writings  under  their,  or  either  of  their, 
hands  and  seals,  to  be  attested  by  two  or  more  credible 
witnesses,  to  make  sale  of,  or  to  convey  in  exchange,  as 
therein  mentioned,  all  or  any  part  or  parts  of  the  mes- 
suages, farms,  lands,  tenements,  or  hereditaments,  which 
were  thereby  limited  to  such  uses  as  aforesaid,  with  their 
appurtenances,  to  any  person  or  persons  whomsoever,  for 
any  such  price  or  prices  in  money,  or  for  such  other  equi- 
valent in  lands  and  hereditaments,  as  to  the  said  Wiltiam 
Tod  and  Thomas  Cheap,  or  to  the  survivor  of  them  and 
his  heirs,  should  seem  reasonable;  with  full  power,  upon 
payment  of  the  money  which  should  arise  by  any  such  sale 
of.  the  said  premises,  or  of  any  part  or  parts  thereof,  to 
giro  and  sign  proper  receipts  for  the  same,  which  receipts 
siuyold  be  a  sufficient  discharge  to  purchasers. 

Firamcis  Stuart,  affd  Mary  his  wife,  had  one  child,  a 
daughter.  Mary  Stuart  sumved  her  husbandf  and  after- 
wards married  James  Stuart. 

By  an  indenture,  of  March,  1782,  creating  a  term  of 
one  thousand  years,  reciting  the  indenture  of  1775,  and 
dhe  death  o{  Francis  Stuart,  in  1777,  Mary  Stuart,  with 
the  'consent  of  her  husband,  James  Stuart,  charged  the  es- 
tate with  3000/.,  borrowed  of  one  Alexander  Wood,  to 
whom  the  term  was  granted  as  a  security,  with  a  proviso 
to  make  it  void,  in  case  of  the  repayment  of  that  sum  to 
hiniy  with  interest  By  an  indorsement,  on  the  back  of  this 
deed,  bearing  date  the  1st  April,  1788,  Wood  assigned 
diis  term  to  Elizabeth  Gordon,  of  whom  Stuart  and  his 
wife  had  then  borrowed  2000A  And  by  indentures  of 
lease  and  release,  of  five  parts,  of  the  same  date,  and  to 
which,  among  other  persons,  Stuart  and  his  vrife;  the  said 
EBxiibeth  Gordon,  and  one  James  Graham,  were  parties, 
itating  that  1000/.  only,  and  not  2000/.  had  been  paid  by 
ElsMobeth  Gordon;  and  that  she  had  paid  it  in  purchase 
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1825.^       of  an  annuity  of  95/.,  to  be  paid  by  Shutrt  and  his  wife^ 
and  reciting  that  Mary  Stuart  was  entitled  to  the  ie?cr-' 
sion  of  the  premises,  expectant  on  the  death  of  her  daiigliv« 
ter,  by  her  first  husband  Francis  Stuart,  under  uge, 
without  issue;  and  that,  for  better  securing  the  said 
nuity  of  95/.  to  Elizabeth  Gordon^  the  said  James 
and  his  wife  had  agreed  to  grant  this  reyersion  to 
and  his  heirs^  in  trust  for  EUxabeth  Gordon  and  her 
signs;  the  premises  were  conveyed  to  Chrakam  in  he, 
jeet  to  the  estate  of  Mary  Stuarfs  daughter  therraii 
to  the  original  charge  of  1500f«,  upon  trust  for 
Gordon  and  her 'assigns,  to  secure  the  regvdar  paymenlr  ^ 
the  annuity;  and  Siuart  and  his  wife  covtaanted  to  le^# 
fine  of  the  premises,  to  enure  to  the  use  of  Graham  in  the, 
for  corroborating  and  strengthening  the  said  term;  audi, 
subject  thereto,  to  Graham  and  his  heirs,  upon  the  tmib 
before  mentioned.    Stuart  and  his  wife  duly  levied  a  tat, 
$ur  conusance  de  droit,  %€,  to  Graham,  as  of  EasierTemf 
98  Geo.  8,  of  the  premises  in  question,  in  pursuance  (if 
the  covenant  contained  in  the  deed  of  1783.    -In  Mmd, 
1793,  by  inden  tores  of  lease  and  rdease  often  parts,  at- 
tested by  two  witoesses,  and  to  which  Tod  and  CS^t 
(the  two  trustees  for  sale,  .appointed  in  the  deed  of  177il^) 
EUxabeth  Gordon,  James  Grraham,  James  Stuart,  and  Vt^ 
vrife,  and  various  other  persons,  who  had  joined  in  ez^ 
cuting  the  before-mentioned  inden  tores,  were  parties;  vA 
reciting  the  indentores  of  1775,  1782,  and  1783,  andAe 
fine  levied  in  pursuance  thereof,  and  the  annuity  payaUe 
to  Elizabeth  Gordon;  it  was  witnessed,  that  in  connde^ 
ation  of  the  sum  of  3670/.,  paid  by  Sir  WilUam  Smyth,  mi 
by  virtue,  and  in  execution  of  the  power  reserved  to  Mrt* 
Stuart,  by  the  inden  tore  of  1775,  but  subject,  andwithoat 
prejudice  to  the  aforesaid  power  of  sale  and  conveyaneei 
limited  to  Tod  and  Cheap,  and  the  exercise  thereof,  and 
the  uses  thereby  created,  Mrs.  Stuart  directed  and  ap- 
pointed, that  if  her  daughter  should  die  without  leaving 
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ine  of  her  body,  then,  and  after  her  daugliter'a  decease,       ,  1^85. 
id  auch  fiulure  of  iasue,  the  premises  should  remam,  and 
m  indenture  of  1775  should  operate,  to  the  uses  there- 
pifter  Innited;   she  then  directed   Tad  and  Cheap  to 
fk  nd  coaYey  the  premises  to  the  uses  thereinafter  limit- 
\p  and  to  exercise  the  power  of  sale  given  them  by  the 
led  of  1775,  and  the  fine  levied  in  pursuance  thereof: 
|d  Tod  and  Cheap  did  thereby  sell  and  convey  the  pre- 
iaea  to  the  uses  thereinafter  limited;  and  Stuart  and  his 
Vei$  Tod  and  Cheap^  and  Graham,  with  the  consent  of 
'JSuM^h  Gordon,  according  to  their  respective  interests, 
mted,  bargained,  sold,  assigned>  released,  and  confirm- 
l  ijm  premises  in  question,  to  the  said  Sir  William  Smyth 
li  his  heirs,  to  hold  to  the  several  uses  thereinafter  men- 
09ed,  which  were  such  as  he,  the  said  Sir  William  Smyth, 
ignld  appoint,  with  the  usual  trusts  to  bar  dower;  and, 
HT  default  of  appointment,  to  the  heirs  and  assigns  of  the 
nd  3ir  William  Smyth,  to  whom  Elizabeth  Gordon  also 
lapgned  the  residue  of  her  term  of  1000  years,  and  remit- 
A  the  annuity  of  95/.     Sir  William  Smyth  devised  the 
leoo^aea,  by  will,  to  the  plaintiff  and  another,  in  fee,  in 
rofit  to  sell,  and  died  in  May,  1823 ;  and  shortly  after- 
mds  the  plaintiff  contracted  to  sell  them  to  the  defendant. 
.  The  question  for  the  opinion  of  the  Court  was,  whether 
he  %&ie  levied  by  James  Stuart,  and  Mary  his  wife,  in 
^ifBder  Term,  23  Geo.  3,  operated  to  extinguish  or  de- 
troy  the  right  or  power  of  the  said  Mary  Stuart,  to  con- 
ent  to  a  sale  of  the  settled  estates,  under  the  power  for 
bat  purpose,  contained  in  the  indenture  of  the  27th  May, 
77$9  so  as  to  prevent  an  exercbe  of  such  power  of  sale 
J  the  trustees  of  the  same  indenture.    If  the  Court  should 
«  of  opinion,  that  the  fine  did  not  so  operate,  then  the 
eidict  found  for  the  plaintiff  was  to  stand;  but  if  they 
hoold  be  of  opinion  that  the  fine  did  so  operate,  then  a 
erdict  was  to  be  entered  for  the  defendant. 
The  case  now  came  on  for  argument,  when — 
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1825^  Mr.  Serjeant  Bosanquet,  for  the  plaintiff,  contended 

that  the  fine  did  not  operate  to  extinguish  or  destroy 
power  of  Mary  Sluart^  to  consent  to  a  sale  of  the 
estates^  under  the  power  contained  in  the  indenture  oiMttf^ 
1775,  so  as  to  prevent  an  exercise  of  such  power  of 
hy  the  trustees;  and  he  relied  on  the  case  of  The 
and  Countess  of  Jersey  v.  Deane  (a),  as  b^ng  predad^  kS  ^ 
point; — where,  by  a  marriage  settlement,  dated D^cMtin^^^^ 
1806,  certain  manors  and  lands  were  limited  to  thtf  hrr^  ^^ 
band  for  life ;  remainder  to  the  wife  for  life ;  remainder  A-  ^ 
the  use  of  the  first  and  other,  sons  of  the  marriage 
sively  in  tail  male ;  remainder,  in  case  the  wife  should 
vive  the  husband,  to  her,  in  fee ;  but  if  she  should  die  ^ 
the  life-time  of  her  husband,  remainder  to  the  daughtc^aapt 
successively,  in  tail  male;  remainder  to  the  use  of  si^^s^ 
persons  related  by  blood  or  consanguinity,  and  in  such  ^bh. 
tates  or  interests,  and  in  such  manner,  and  charged  iritb 
such  sums  of  money,  in  favour  of  such  persons  so  relatei/,  m^ 
as  she  by  her  will  might  appoint;  and,  in  case  of  no  sucA  f 
appointment,  to  her  in  fee.  The  settlement  also  contained 
a  power  for  the  trustees  there  named,  at  the  request,  tnd 
by  the  direction,  of  the  husband  and  wife,  or  the  survivor,  to 
sell  or  exchange  the  settled  estates,  and,  for  that  purpoie^  I  ^  . 
to  revoke  all  and  any  of  the  uses  contained  in  the  8eCd^ 
ment;  and  also  a  covenant  by  the  husband,  for  further  as- 
surance on  his  part,  and  that  of  his  wife,  and  all  penov 
claiming  under  him.  In  pursuance  of  this  settlemoity  jDe^  ■  «i  i 
tain  fines  were  levied.  By  deed,  dated  March^  1807,  ttr 
citing  the  settlement,  and  the  fines  levied  in  purBUinee 
thereof,  and  the  limitations  therein  contained,  and  furthff  I  ^^ 
that  the  wife  was  desirous  of  acquiring  an  absolute  pov- 
er  of  appointment  over  the  manors,  &c.  comprised  in  the  I  i^fe 
.  settlement,  in  the  event  of  her  surviving,  or  dying  in  tbe  1^0, 
life-time  of  her  husband,  and  there  being  a  general  fSulofe       |  ^  , 

fit 
(•)  5  Barn.  &  Aid.  569.  ■  ^  ^j 
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of  iime  of  her  body,  inheritable  to  the  manorsi  &c.  under 
the  settlementi  the  husband  and  wife  covenanted  to  levy 
eertain  fines,  sur  conusance  de  droit  come  ceo,  with  pro- 
clwiMitions,  to  •/.  O.  and  his  heirs,  of  all  the  manors,  &c. 
eoBsprised  in  the  settlement :  which  fines  were  to  operate, 
and  to  be  taken  to  operate,  first,  for  corroborating  the  uses 
contained  in  the  settlement  antecedently  to  the  limitations  to 
fSbe  use  of  the  wife  in  fee  simple,  and,  subject  thereto,  to  the 
use  of  such  persons,  &c.,  as  the  wife  by  will  or  deed  might 
uffpcSnU  In  pursuance  of  thb  latter  deed,  several  fines  come 
e§o  were  levied  by  the  husband  and  wife : — It  was  held,  that 
under  these  circumstances,  these  latter  fines  did  not  operate 
to  extinguish,  destroy,  or  suspend  the  right  or  power  of 
the  husband  and  wife,  and  the  survivor  of  them,  to  request 
and  direct  a  sale  or  exchange  of  the  settled  estates,  under 
the  powers  for  that  purpose  contained  in  the  setdement, 
so  as  to  prevent  an  exercise  of  those  powers  by  the  trus- 
tees. In  that  case,  all  the  previous  authorities  on  the  sub- 
ject were  referred  to,  and  commented  on ;  and  the  Vice 
Ghanoellor  has  since  acted  on  the  above  decision  of  the  Court 
ot  King's  Bench,  The  powers,  both  in  that  case  and  in 
tile  present,  are  similar  in  their  nature;  and  here,  the  deed 
to  lead  the  uses,  of  the  lit  April,  1783,  was  executed  for  a 
specific  purpose,  vin.  to  secure  the  regular  payment  of  the 
anmity  to  Elizabeth  Gordon;  and  Stuart  and  his  wife 
oofenanted  to  levy  a  fine  accordingly,  and  the  interests  of 
aD  parties  were  provided  for,  whose  interests  it  was  mate- 
lial  to  preserve.  The  intention  of  the  parties,  must,  at  all 
events,  be  regarded,  in  order  to  ascertain  what  was  the 
olgect  of  levying  the  fine,  and  it  is  evident,  that  it  was 
done  in  pursuance  of  the  covenant  contained  in  the  deed 
to  lead  the  uses,  and  the  Court  will  modify  it  accordingly. 
It  isy  therefore,  clear  that  the  power  for  the  trustees  to 
sdl,  was  not  touched  by  the  fine,  and  that  the  only  effect 
of  it  was,  to  secure  the  annuity  to  Elizabeth  Gordon; 
and  that  having  been  satisfied  or  determined,  Mary  Stuart 
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1825.        was  to  be  placed  in  the  same  situation  in  which  she 
ttrrell      before  the  deed  was  executed  or  the  fine  levied. 

Ma&su. 

Mr.  Serjeant  TcMy,  for  the  defendant. — ^Although  i^ 
Herring  y.  Brown  (a\  it  was  established,  that  the 
tion  of  a  fine  was  to  be  controlled  by  the  agreement  of 
parties,  and  that  the  C!ourt  would  modify  its  effect,  so 
to  further  their  intent;  yet  a  fine  alone,  without  a 
tion  of  uses,  has  the  effect  of  extinguishing  or  destroy! 
ail  antecedent  powers,  except  those  expressly  reserved  "^  ;^ 
the  deed  to  lead  such  uses ;  and  as  Sir  Matthew  Hale 
senred  (6),  ''  fines  and  feoffments  do  ransack  the  whole 
tate,  and  pass,  or  extinguish,  &c.  allrights,  conditions,  pow^ 
ers,  &c.  belonging  to  the  land,  as  well  as  the  land  itsdf;  * 
and  in  the  deed  to  lead  the  uses  of  the  fine  in  question,  no 
intent  is  expressed,  to  preserve  the  power  of  the  trustees; 
they  were  not  the  conusors,  nor  was  it  material  that  duj 
should  be  so,  the  power  not  being  in  them  alone,  nor  to 
be  exercised  at  their  will,  nor  for  their  own  benefit;  bat  it 
was  to  be  put  in  motion  by  Stuart  and  his  wife,  or  the  iio> 
vivor,  who  alone  were  to  direct  the  uses,  and  the  particu- 
lar manner  in  which  the  power  was  to  be  exercised.    The 
objects  of  the  deed  to  lead  the  uses  were,  to  secureihe  pay- 
ment of  the  annuity  to  Elizabeth  Gordon^  and  to  limit  theutes 
to  GroAam  and  his  heirs,  soastoconveyafee  tohim;  andal- 
though  it  has  been  said,  that  it  was  merely  intended  to  opeitte 
as  a  further  security.for  the  annuity,  yet  the  Coult  camiok 
look  to  resulting  trusts.    Besides,  in  the  deed  no  aUiuios 
whatever  is  made  to  the  preservation  of  any  power,  which 
distinguishes  this  case  from  that  of  The  Earl  of  ^^jgf  v. 
Deanej  where  there  was  an  express  saving,  viz,  **  for  corro- 
borating the  several  uses,  trusts,  &c.,  limited  and  contained 
of  and  concerning  the  said  manors,  and  expressed  by  the  set- 
tlement, antecedently  to  the  several  limitations  therein  re- 

(a)  Carth.  22;  IS,  C.  2 Show.  185 ;  1  Vent.  371.        ih)  1  Vent. 228. 
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rely  contained/'  Here,  however,  no  sneh  objeet  is 
med :  and  it  would  be  contrary  to  the  eSBoet  of  the 
mre,  if  the  power  of  sale  should  be  outstanding  in 
itlees;  and  the  intention  to  give  GrahiWi  a  fise  would 
igedicr  frustratedi  as  they  might  have  executed  the 
under  the  direction  of  Stuart  and  his  wife  (the  con* 
notwithstanding  the  conveyance  to  him.  Thia  ia 
is  the  case  of  a  will,  which  must  be  construed  accord* 
the  apparent  intention  of  the  testator;  tot  here  the 
deed  must  be  taken  together,  and  the  nature  of  the  es* 
m  well  as  the  objects  the  parties  had  in  view,  and  their 
I  <»f effectuating  those  objects,  must  be  considered ;  and  * 
prnitipal  object  undoubtedly  was,  to  convey  a  fee  to 
jMi.  There  are  numerous  authorities  by  which  the 
pie  18  established,  that  a  fine,  uncontrolled  by  any 
lieni  of  the  parties,  or  an  intent  to  do  so,  has  the  ef- 
^  asitfaiguishing  all  antecedent  powers.  In  Herring  v. 
•^  where  a  party,  seised  in  fee  oflands^made  a  settlement 
•lete  and  their  heirs,  to  the  use  of  the  settlor  for  life, 
aider  to  his  brother  in  tail,  with  a  power  of  revocaticm, 
llerwards  levied  a  fine  without  any  declaration  of  the 
mcedent  to  the  levying  it;  it  was  at  first  held,  that, 
ymg  the  fine,  he  had  extinguished  the  power  of  revo- 
ii  «Dd  that  a  subsequent  deed,  containing  a  declaration 
m^  was  of  no  effect :  but  that  judgment  was  afterwards 
MSd,  on  the  ground  that  the  fine  and  the  deed  declaring 
lei  were  to  be  considered  as  one  and  the  same  convey- 
In  Wegt  V.  Berney  (a),  and  Smith  v.  Death  (i),  the 
etion  between  powers  simply  collateral,  and  powers  in 
,  was  completely  set  at  rest.  A  power  of  sale  may  be 
ted  to  a  power  of  revocation ;  and  in  DiggesU  case  (c), 
!  a  person,  seised  in  fee,  covenanted  to  stand  seised  to 
Be  of  himself  for  life,  remainder  over,  reserving  to 

MS.  H.  T.  1819.        (*)  MS.H.T.  1819.         (0  1  Rep.  173. 
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himself  a  power  of  revocation  by  deed  indented  and 
rolled; — the  first  deed  was  revokedi  but  before  the  deedcQ 
revocation  was  enrolled,  he  levied  a  fine  of  the  lands;— r^ 
was  held,  that  the  fine,  being  levied  before  the  enrolraec^ 
of  the  deed  of  revocation,  until  which  time  the 
was  imperfect,  had  extinguished  the  power.    And  in 
bany^t  case  (a),  where  a  feoffment  was  made  of  two 
to  the  use  of  A.  for  life,  remainder  to  C  in  tail, 
to  Z).  in  fee,  with  a  proviso  that  if  E.  should  die  wil 
issue,  then  A.  might  revoke,  &c.,  and  declare  new 
A.  made  a  feoffment  of  one  of  the  acres  to  JFl,  and    ^ 
terwards  revoked  the  first,  and  limited  new  uses;  itipit 
held,  that,  by  the  feoffment,  the  power  to  revoke  and  fo 
limit  new  uses  was  extinguished.    That  case,  therefim^ 
established  the  principle,  that  powers  relating  to  kuid, 
whether  appurtenant,  or  in  gross,  may  be  destroyed  bja 
release  to  any  person,  having  an  estate  of  freehold,  in  pot- 
session,  remainder,  or  reversion,  in  the  lands  to  which  die 
power  relates*  And  here,  as  the  object  was  to  convey  anei- 
tate  in  fee  to  Graham,  and,  as  no  intent  was  expressed  to 
preserve  the  power  of  sale  by  the  trustees,  the  fine  opc^ 
ated  so  as  to  extinguish  their  power  to  sell,  as  well  ti  to 
destroy  the  right  of  Mary  Stuart  to  consent  to  the  nk 
of  the  settled  estates,  under  the  power  in  question. 


Lord  Chief  Justice  Best. — The  question  in  this  cue 
arises  on  the  construction  of  certain  deeds,  and  other  in- 
struments, which  are  therein  recited  or  set  out ;  and  wheo 
their  substance  and  meaning  are  looked  at,  there  appein 
to  me,  to  be  no  difficulty  whatever.  The  action  wii 
brought  to  recover  the  amount  of  the  purchase  monej  of 
an  estatCf  which  the  defendant  had  bought  of  the  phis- 
tiff^:  or,  in  other  words,  the  latter  sought  to  recover  das- 


(a)  I  Rep.  nil  Sugden on  Powers,  3d.  Ed.  80, 81 . 


IK  THE  SIXTH  YEAR  OF  GEO.  IV.  S15 

es  for  a  breach  of  agreement^  by  tbe  defendant,  in  not       ^  182g» 

npleting  the  purchase  of  the  estate.     The  plaintiff 

oata  that  he  has  a  good  title;  and  that  depends  on 

i  question,  whether  the  power  of  the  trustees  to  sell  had 

en  destroyed  by  any  act  of  Mrs.  Stuart ^  or  her  husband. 

le  power  was  created  by  a  deed  of  1775,  on  the  first  mar* 

fgtot  Mary  Stuart;  and,by  thiit  indenture,  certain  powers 

(ve  Tested  in  her  and  her  husband,  one  of  which  was,  that 

D  trustees  might  sell  the  estate,  by  the  direction,  and  with 

I  approbation,  of  the  husband  and  wife,  or  the  surviTor  of 

em;  and,  as  she  survived  her  husband,  the  power  of  sale 

nld  only  be  executed  under  her  direction.  After  the  death 

lier  husband,  Mrs.  Stuart  intermarried,  and  she  and  her 

zooA  husband  raised  money,  by  way  of  annuity,  from  one 

Ibtabeth  Crordon,  subject  to  this  power;  and  to  secure 

e  repayment  of  the  principal  sum  advanced,  a  fine  was 

dad,  according  to  a  deed  drawn  up  to  lead  the  uses.    It 

mmecessary  to  consider  what  would  be  the  effect  of  a 

m  without  any  such  deed ;  if  it  were,  it  might  be  neces- 

ly  to  look  intoDigges's  case,  and  Albany's  case,  and  see 

wtlier  the  doctrine  therein  laid  down  can  now  be  support- 

«    But  all  that  those  eases  decide,  b,  that  if  a  fine  be  levi- 

.  without  a  deed  to  declare  the  uses,  it  operates  as  an  ex- 

^pnshment  of  all  antecedent  powers,  or  as  Sir  Matthew 

life  justly  observed,  *'  it  ransacks  the  whole  estate."  *But 

se,  there  was  a  deed  to  lead  the  uses,  and  we,  therefore, 

sed  not  refer  to  an  earlier  decision  than  Herring  v. 

roMM,  as  reported  in  Shower  and  Carthew,  which  must  be 

nsidered  as  of  the  highest  authority.    There,  a  tenant 

r  hStf  with  power  of  revocation,  levied  a  fine,  and  then, 

r  a  deed,  executed  a  short  time  after,  declared  the  uses  of 

;  and  the  deed  was  executed  in  the  manner  required  by 

e  power.    The  Jury  found  the  fine  to  have  been  levied 

itfa  an  intent  to  make  partition,  and  to  the  uses  declared 

the  deed ;  and  after  a  most  able  argument,  the  Court  of 

ing^s  Bench  determined,  that  the  fine  had  destroyed 
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iag5>^      the  power.  Fromthisjudgmenti  however,  there  was  in 
peal  to  the  Exchequer  Chamber,  where  it  was  reYersed. 
the  ground,  that  the  fine  and  deed  were  but  one  and 
same  conveyance,  and  that  both  together  were  an  executioi 
and  not  an  extinguishmentj  of  the  power.   That  decision 
not  only  consistent  with  sense  and  justice,  but  has  been 
firmed  bj  subsequent  cases,  and  particularly  by  Doe 
Odiame  v.  Whitehead  (a\  and  the  doctrine  established 
all  the  authorities  is,  that  although  the  levying  of  a 
displace  existing  interests ;  yet,  if  there  be  an  accompan^^- 
ing  deed,  shewing  the  intent  and  object  for  which  it  was  1^^- 
vied,  it  shall  not  operate  to  destroy  powers,  which  it  was  ol^' 
viously  the  intention  of  the  parties  to  retain ;  and  that  sevcriM  ■ 
-conveyances  may  be  considered  as  one  assurance,  for  th< 
purpose  of  carrying  such  intention  into  eflfect.    What 
was  the  intent  of  the  parties  in  levying  the  fine  in  thl^ 
case,  and  what    is  its   effect?    It  was  levied  by   Mrs^ 
Stuart  and  her  second  husband,  for  the  sole  purpose  of  se/^ 
curing  the  payment  of  the  annuity  to  EUxabeth  Gordom  ^^ 
and  although  it  has  been  said  that  it  conveyed  the  estate  t^ 
Graham  and  his  heirs ;.  yet  the  fee  was  not  conveyed  to  hincB- 
as  a  separate  and  independent  estate,  but  only  for  th^ 
subordinate  purpose  of  securing  the  payment  of  the  annu--' 
ity.     Grahanie  estate  was  only  to  exist  during  the  lifie  o^ 
the  grantee  of  the  annuity ;  and,  on  her  death,  it  was  to  re^ 
vert  to  Mrs.  Stuart  and  her  husband,  and  to  vest  in  theii»- 
accordingly,  subject  to  the  terms  of  the  original  settlement.^ 
It  has  been  fiirther  said,  that  the  parties  must  apply  to 
a  Court  of  Equity  for  relief,  as  we  cannot  take  notice  of  »- 
resulting  trust;  but,  where  an  estate  is  conveyed  by  ^  to 
B.  during  the  life  of  C,  it  is  not  necessary  for  A.^  on  th^ 
death  of  C,   to  apply  to  a  Court  of  Equity,   and  no 
conveyance  is  necessary,  as  the  resulting  trust  reverts  t9 
the  former  possessor.    So,  here,  on  the  death  of  Elma^ 

(a)  2  Burr.  713. 
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i  Gordon f  the  interest  of  Mrs.  Stuart  attached;  and       .  1885. 

estate  revested  in  her  and  her  husband,  under  the  opera- 

I  of  the  statute  of  uses.    Although  it  has  been  attempted 

iistiiiguish  this  case  from  that  of  The  Earl  of  Jersey  v. 

vmOf  a3  it  does  not  appear  by  the  deed  to  lead  the  uses^ 

tit  was  the  intention  of  the  parties  that  the  fine  should 

f  operate  as  a  security  for  the  annuity;  yet4||||ung  the 

de  of  the  instrument  together,  enough  appears  to  shew, 

t  it  was  not  the  intention  of  the  parties  that  the  fine 

old  operate  so  as  to  destroy  the  power;  and,  if  effect 

giveii  to  that  intent,  it  will  not  prevent  an  exercise  of 

power  of  sale,  by  the  trustees  appointed  under  the  ori- 

il  settlement. 

Ifr.  Justice  Park. — I  am  of  the  same  opinion.  The  only 
baity  has  arisen  from  the  number  and  length  of  the 
da  which  are  set  out  in  the  case ;  and  when  that  of  the  Ist 
rttf  1783,  by  which  the  uses  of  the  fine  were  declared,  is 
ked  at,  the  obscurity  in  which  the  case  seemed  to  be  en- 
iped  b  completely  removed.  The  intent  of  the  parties 
■t  be  first  considered ;  and  although  a  fine  alone,  and 
xmtrolled,  without  a  deed  declaring  the  uses,  will  ex- 
{oiah  a  power;  yet  it  is  not  so,  where  there  is  a  deed 
kxiiig  the  intention  of  the  parties.  That  principle 
ifiiBy  established  in  Herring  v.  Brown:  and  in  Doe  d. 
V.  Whitehead,  where  there  was  a  covenant,  in  a 
fifom  a  tenant  in  tail,  to  levy  a  fine  to  the  use  of  the 
,  the  fine  and  release  were  holden  to  be  but  one 
DiBiioe.  There  is  nothing  in  this  case  to  shew  that 
I  parties  had  any  other  object  or  intent  than  to  pro- 
t  or  secure  the  payment  of  the  annuity  to  EUxabeth 
nkm,  and  when  the  trust  in  her  favour  was  executed, 
•state  reverted  to  Mrs.  Stuart,  subject  to  the  provi- 
is  contained  in  the  original  settlement. 

tfr.  Justice  Burrough. — In  every  fine,  the  conusor 
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acknowledges  that  the  lands  therein  oompiiiei 
lands  of  the  conusee  by  the  gift  of  the  conosorj 
therefore,  sweeps  away  all  the  conusor's  title 
tate,  unless  there  be  a  deed  to  declare  or  lead 
But  when  there  b  such  a  deed,  it  b  the  same  as  { 
were  inserted  in  the  fine  itself.  The  two  com 
conveyaooe,  and  must  receive  one  and  the  same 

m 

tion.  Difficulties  have  sometimes  arisen,  where 
has  not  been  executed  immediately  on  the  levy 
fine;  yet  it  has  been  held,  that  it  would  be  uiu 
to  make  a  forfeiture  or  extingmshment  of  a  rigl 
by  relation,  which  b  but  Jictio  Juris.  HerCi 
the  deed  declares  the  intent  for  which  the  fine  i 
and  appears  to  have  been  executed  at  the  time. 


Mr.  Justice  Gaselee  concurred. 


Posiea  to  the  ] 


DORVILLE  V.  WhOMWELL. 


May  Sd, 

On  an  affidavit  X  HE  defendant  in  this  cause,  having  been  a 
tefo^!'an7med  *  ^^'P*^  ^  respondendum,  and  given  a  bai 
with,  the  filacer  Sheriff*  of  Yorkshire^  a  rule  was  obtained  by 

for  Middleiex,  tL  '  ^  ^ 

eapiasadrespom'  Bosonquct,  on  a  former  day  in  this  Term, 
to  theTheriff  of  pI^intifF  to  shew  cause  why  such  bond  might  r 
that  county,       up  to  be  Cancelled,  on  the  defendant's  ent€ 

against  the  de-        *^  ' 

fendant,  who      appearance.    He  founded  hb  motion  on  i 

not  being  fimnd       .    .    i    ^»  .  •  «       i 

there,  an  office  Stated,  that  a  cixptas  ad  respondendum^  i 
dS^Jt^^fiedT'  ^^^  d*y«  oi  Easter,  with  an  ac  etiam  to  I 
5^*1*5  ?!f**'      ant  to  bail,  for  100/.  and  upwards,  was 

for  Middlesex,        «  «         ,  r  » 

was  filed  with     dlesex,  founded  on  an  affidavit  of  debt, 

the  filacer  for 

Yorkshire;  on 

which,  another  capias  was  issued  into  the  latter  county,   instead  of  a 

defendant  wis  arrested:— Held,  that  this  was  irregular,  as  a  fresh  affldav 

before  the  filacer  for  Yorkshire, 


i 

I 

I! 
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deputy  filacer,  and  filed  in  the  filacer's  office  for  that  coun-         1825. 
Cy ;  that  the  defendant  not  being  found  there,  but  being      Dorville 
jnesident  in  Yprishiref  the  plaintiff  obtained  an  office  copy    whomwbll. 
of  the  affidavit  of  debt,  certified  by  the  filacer  for  MicUUe- 
^ex^  which  he  lodged  with  the  filacer  for  Yorkshire^  and 
thereupon  a  second  cmpiaswaa  issued  into  the  latter  county, 
npofn  fdiich  the  defendant  was  arrested,  and  gavaithe  bail- 
bond  in  question.     The  learned  Serjeant  contended,  that, 
imder  these  circumstances,  the  arrest  was  irregular,  as  the 
pbuatiff  ought  to  have  filed  a  new  affidavit  of  debt  with 
the  filacer  for  Yorkshire;  and  that  the  mere  office  copy  of 
&e  affidavit,  as  certified  by  the  filacer  for  Middlesex^  was 
iosiifficient  for  that  purpose;  and  he  cited  the  case  of 
Amdersmi  v.  HaytBon  (a),  where,  on  an  affidavit  of  debt, 
>^om  before,  and  filed  with,  the  filacer  for  Devottj  a  capi- 
^  €Md  respondendum  issued  to  the  sheriff  of  that  county, 
*ffiuittt  the  defendant,  who,  not  being  found  there,  an  of- 
^^^  copy  of  the  affidavit  was  filed  with  the  filacer  for 
^^^^'^don,  on  which  another  capicts  issued,  directed  to  the 
"^^i^ifiB  o{  London^  under  which  the  defendant  was  arrest- 
^% — ^it  was  held,  that  this  was  irregular,  and  that  an  affi- 
^"Wt  should  have  been  sworn  before  the  filacer  for  London  ; 
**  adso  that  of  Dalion  v.  Barnes  {b)^  where  it  was  held, 
"^^t  a  special  capias^  issued  upon  an  affidavit  sworn  at  the 
^Ul  of  Middlesex  office*  was  irregular. 

^r.  Serjeant  Vamghanj  now  shewed  cause,  and  relied  on 
"^  case  of  Boyd  v.  Durand  (c),  where  it  was  held,  that  if  a 
F^^inStiff  proceed  by  a  second  original  capias ^  instead  of  a 
^^^iiiwm  capias,  a  second  affidavit  to  hold  to  bail  was  not 
'^^^^usite ;  and  it  was  doubted,  whether,  in  such  a  case,  it 
*^^  necessary  to  file  an  office  copy  of  the  affidavit,  with 
^  filacer  for  the  second  county,  Mr.  Justice  Lawrence 

(«)  2  B.  Moore,  192.  (b)  1  M au.  &  Selw.  2d0. 

(c)  2  Taunt.  161. 
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1825.        saying,   ''as  to  the  practice  regarding  the 
DoRviLLE      testatum  capias,  the  act  of  Parliament  (a)  does 
Wno^ELL.     ^^^^  more  than  one  affidavit  shall  be  made;  and  tl 
tice  has  prevailed  of  sending  a  copy  to  the  filace 
other  comity,  who  thereupon  makes  out  a  capias.** 

Lord  Chief  Justice  Best.  —  The  original  affii 
debt  was  filed  with  the  filacer  for  the  county  of  j 
sex,  and  the  plaintiff,  instead  of  issuing  a  testatmm 
into  Yorkshire,  where  the  defendant  resided  (he  n 
ing  been  arrested  on  the  original  capias),  sued  otl 
capias  into  the  latter  county,  on  obtaining  an  ofRce 
the  affidavit,  certified  by  the  filacer  for  Middlesex 
he  lodged  with  the  filacer  for  Yorkshire.  This  was 
irregular,  according  to  the  late  case  of  Anderson  i 
man,  as  reported  by  Moore,  which  not  only  appeal 
to  be  founded  in  good  sense,  but  is  an  authority  ti 
we  are  bound  to  adhere.  The  report  of  that  case  ii 
ton  is  incorrect ;  for  the  Court  decided  on  the  { 
stated  by  Moore.  When  a  defendant  cannot  be  £ 
the  county  into  which  the  original  capias  issued^ 
be  intended  to  issue  a  new  capias  into  another 
a  second  affidavit  must  be  sworn  and  filed  befb 
filacer  for  the  county  into  which  the  new  capiaB  i 
issued. 

Mr.  Justice  Park. — The  case  of  Boyd  v.  Dm 
distinguishable  from  the  present,  for  there  the  same 
executed  the  office  of  deputy  filacer  for  both  the  a 
vix.  for  Middlesex  and  for  Surrey  ;  and  in  DaUon  ¥•  1 
it  was  contended,  that  the  practice  was,  for  the  filac 
on  either  the  original  affidavit,  or  an  office  copy  of  il 
transmitted  to  him,  to  issue  his  writ ;  but  the  Com 
said,  that  such  could  not  be  the  practice,  for  that  an  s 

(a)  12  Geo.  1,  c  29. 
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» 

for  one  specific  object,  conld  not  be  tranaferred  to         1825- 
asiotber,  and  that  perjury  could  not  be  assigned  on  the  of-       Dortillk 

ftceoopy.  I  perfectly  agree  with  the  reasoning  of  the  Coiirt  whomwell. 
in  .Andersen  v.  Hayman^  as  that  case  is  reported  in  Moore. 

BIr.  Justice  Burrouoh,  and  Mr.  Justice  Oaselee,  con- 
earring — 

Rule  absolute,  with  costs. 


Tue$day^ 

Williams  v.  Cooke.  May  Srd, 

InE  plaintiff  having  obtained  a  verdict  against  the  de-  Tht  plaintiff; 
fendant,  and  entered  up  judgment,  and  sued  out  execution  .'J^iSrt^mrt 
^*feon,  Mr.  Serjeant  Pell  applied  for  a  rule  calling  on  **»«  defimdant, 

i«     -  •*  ^'^  entered  up  judg- 

wfenner  to  shew  cause  why  the  stun  of  171/.  2s.,  the  ment,  a.:dtued 
<>ooiint  of  the  sum  levied,  should  not  be  impounded  in  the  a^ai^^fbli^" 
•>«*  of  the  sheriff,  until  an  action,  brought  by  the  defend-  g^;;^  ^ 
tt  against  the  plaintiff,  as  acceptor  of  a  bill  of  exchange  allow  the  «im 
^800/.,  and  of  which  the  defendant  was  the  holder,  had  pounded  in  the 
>eiidetennined.  The  learned  Serjeant  submitted,  that  the  Ih^tHdim 
^Wt  might,  in  the  exercise  of  their  equitable  jurisdiction,  ^^VjJ*** 
gnat  the  application  in  the  terms  as  prayed.  had  oommtoced 

againit  tho 
plaintiff,  ai  the 

Lord  Chief  Justice  Best. — This  is  a  motion  of  thexfirst  acceptor  ofa  Ml] 

ofezchangeihad 

ttpiession,  and,  I  do  not  think  that  we  have,  as  has  been  been  determia- 

lod,  a  diacretionary  power  to  accede  to  the  defendant's 

application.     The  plaintiff  has  obtained  a  verdict  against 

the  di^ndant,  on  which  judgment  has  been  entered  up, 

aad  execution  issued,  and  we  cannot  prevent  him  from 

oMittBiDg  the  fruits  of  his  execution;  we  might,  however, 

pvotact  the  sheriff^  if  he  felt  any  difficulty  as  to  paying 

Qfer  the  amount  of  the  levy.    It  has  been  argued,  that,  as 

the  plaintiff  is  indebted  to  the  defendant,  as  the  acceptor 

of  a  bill  of  exchange,  in  a  larger  sum  than  that  levied  and 

y2 
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I8i5'^  now  remaining  in  the  hands  of  the  sheriff,  that  sum  might 
be  impounded  until  the  action  pending  on  the  bill  has  been 
determined.  But  the  ground  of  the  motion  is  in  the  na- 
ture of  a  set  off,  and  although  mutual  judgments  may  be 
set  one  against  the  other,  yet  here  there  is  no  mutuality, 
the  defendant  not  having  even  obtained  a  verdict  in  the 
action  brought  by  him  against  the  plaintiff.  It  therefoi 
appears  to  me,  that  there  is  no  colour  for  this  application. 


The  rest  of  the  Court  concurring — 


Rule  refused. 


A  defendant  A  RULE  nisi  having,  on  a  former  day  in  this  Term,  been 
^l^b^r  obtained  by  Mr.  Serjeant  Wilde,  that  the  bail-bond,  givoi 
initiabof  hif       jjy  ^j^e  defendant,  on  his  being  arrested  at  the  suit  of  the 

Unnsbaii  nanae      * 

only,  and  haY-  plaintiff,  in  this  cause,  might  be  delivered  up  to  be  can- 

iM^-boodiniike  celled,  and  a  common  appearance  entered,  on  an  affidsTit 

cUlSrt^rdwd*  which  stated  that  he  was  described  in  the  eapuu  by  the 

the  ban-bond  to  name  of  N.  A.  SoUiers,  the  whole  of  his  Christian  oame 

be  delivered  up  ,  ,  . 

to  be  cancelled,   not  being  set  out,  and  that  he  had  signed  the  bail-bond  m 

and  a  common      a\^^  ««««^  ^^^w%w^^mm 

appearance  en-    the  Same  manner. 

teied; — but  said 

•ign  a  written  Mr.  Serjeant  Vaughan  now  shewed  cause,  on  an  ifi- 
^initi^oniy,  davit,  which  Stated,  that  the  action  was  brought  agsitft 
^e  Ma^^  the  defendant,  on  a  bill  of  lading,  which  he  had  signed  bj 
name  on  enter-  his  initials  Only;  and  he  relied  on  the  case  of  JEToiDieflT* 
bond,  the  Court  Coleman  (fl),  where  the  Court  refused  to  set  aside  prooeed- 
SJi^^^J*    ings,  and' order  the  bail-bond  to  be  deUvered  up,  beawse 

the  defendant  had  been  arrested  on  a  special  capioi^  in 

(a)2Bo8.  &Pul466. 
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^^irluch,  as  well  as  in  the  affidavit  to  hold  to  bail|  the  initials         18S5. 
only  of  his  Christian  name  were  inserted.  Fahebkodb 


£iOrd  Chief  Justice  Best. — In  Taylor  v.  Rutherman  {a\ 
^le  defendant  was  arrested  by  the  initials  of  his  Christian 
name  only,  and  signed  a  bail-bond  in  a  similar  manner; 
4Uid  the  Court  discharged  him  on  entering  a   common 
^Lppearance,  on  his  undertaking  to  bring  no  action.     In 
Aiturey  the  filacer  should  take  care  that  a  party  is  not  de- 
scribed by  the  mere  initials  of  his  Christian  name.     If 
tihe  drawer  or  acceptor  of  a  bill  of  exchange,  or  party  to  a 
'written  instrument  of  a  like  nature,  sign  by  his  initials 
onlyy  and  refuse  to  give  his  full  name,  on  being  required 
to  execute  a  bail-bond,  he  ought  not  to  be  relieved  on  an 
application  of  thb  description.    This  rule,  however,  must 
be  made — 

Absolute  (6). 

(•)  6  B.  Moore,  264.    (»)  See  Reynolds  v.  HmnktH,  4  Bam.  &  Aid.  636. 


V. 

SOLLIEES. 


Harmer  r.  AsuBY  and  Others.  A^w  rSf' 

1.  lIE  defendants  in  this  cause  having  been  held  to  bail,  An  affldavft  of 

on  the  foUowing  affidavit  of  debt : — vIm.  **  John  Harmer ^  tbat'jL  A, 

of,  &C.  maketh  oath  and  saith,  that  Roheri  Strafford,  f^a'i' A,  wire 

Howell  Ashby,  Richard  Rowland,  and  Benjamin  Shaw,  Jo>»^y  ^°^^ 

^  •'  to  the  pUiQtUr, 

are  jointly  indebted  to  this  deponent  in  the  sum  of  300/.  onmbuiofex- 

and  upwards,  upon,  and  by  virtue  of,  a  bill  of  exchange,  ^^^^(in  the 

drawn  by  one  James  Knox,  upon,  and  accepted,  in  the  ^^^^Cofu 

name  and  firm  of  Ashby  Sf  Co.,  by  the  said  Robert  Stnrf-  the  uia  it  iK, 

ford,  Howell  Ashby,  Richard  'Rowland,  and  Benjamin  and  b.  a,  or/ 

Show,  or  one  of  them,  payable  to  the  order  of  the  said  H^J^niufflr 

James  Knox,  and  by  him  indorsed  to  this  deponent,  and  ^^^^^ 
which  bin  was  due  at  a  day  now  past." — 


c^**^* 


\^ 


%hSt 


ff%^ 


tB»*' 


oa 


ijofi 


^,lde  obt^"*^  ^.^."^^  -« to 


^■ 


sene»*»'  i':;^M'^!T:tbeAc»''''!:;:w  ** 


j\aw 


tVff  to  * 


bff« 


c*o»® 


*t«^ 


*'*tiT>!°.*>>*" 


«^''  fit  tY.c  -i^*^"*  v.«»****^ 

.ted  t^^  ^t ooVA  Vva'*  'Titho^*^  ^.T^i^e*^  •* 


>td» 


it  «o' 
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Yietey 
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aji 
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of  replevin.    The  declaration  atatedy  that  the  plaintiflP,       ^  1895. 
cm  the  S2d  AmguMi,   1822,  at  the  parish  of  St.  Jame9, 
€3eriemBett,  in  the  county  of  Middlesex,  as  bailiff  to 
one  Jokm  Btackei,  and  by  his  command^  in  a  certain 
dwdling-hoose  there,  took  and  distrained  certain  goods 
snd  chattels  of  one  Henry  Bowman,  of  great  value,  to 
^mit,  of  the  value  of  50/.,  as  a  distress  for  certain  arrears 
of  rent,  to  wit,  for  the  sum  of  25L  lis.  4fd.,  then  due 
mod  owing  from  one  Elkanan  Wincke^er  Vidler  to  the 
said  Johm  Blaeket,  for  the  rent  of  the  said  premises, 
^th  the  appurtenances,  by  virtue  of  a  certain   demise 
thereof,  theretofore  made  to  the  said  E.  W,  Vidler,  ren- 
dering rent  for  the  same ; — that  the  plaintiff  then  and  there 
detained  the  goods  and  chattels,  so  taken  and  distrained 
dr  the  cause  aforesaid,  according  to  the  law  and  custom 
of  Ibis  realm,  until  the  defendants,  then  being  sheriff  of  the 
said  county  of  Middlesex,  afterwards,  to  wit,  on  the  ^th 
Amgtut,  18S2,  and  within  their  bailiwick,  as  such  sheriff, 
to  wit,  at,  &c.,  on  the  complaint  of  the  said  Henry  Bouh 
WHsm,  made  to  the  said  defendants,  so  then  being  such  she- 
riff as  aforesaid,  against  the  said  plaintiff,  in  that  behalf, 
and  under  colour  of  their  office  of  such  sheriff  as  afore- 
wd,  caused  the  said  goods  and  chattels  to  be  replevied 
and  delivered  to  the  said  Henry  Bowman;  and  then  and 
there  made  deliverance  of  the  said  distress  to  the  said 
Henry  Bowman,  to  wit,  at,  &c.,  aforesaid;  that  afterwards, 
to  wit,  at  the  then  next  county  court  for  the  said  county 
of  Middlesex,  to  wit,  at  the  county  court  of  the  said  she- 
riff, holden  on  the  19th  September,  18^^,  before,  &c., 
dien  suitors  of  the  said  court,  the  said  Henry  Bowman 
did  appear,  and  then  and  there,  in  the  said  court,  without 
the  writ  of  our  said  lord  the  King,  levied  his  plaint  against 
the  said  plaintiff,  for  the  taking  and  unjustly  detaining  of 
the  goods  and  chattels  of  the  said  Henry  Bowman,  and 
dien  and  there  found  pledges,  as  well  for  prosecuting  his 
said  plaint,  as  for  returning  the  said  goods  and  chattels. 
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if  return  liiereof  should  be  adjudged  by  law,  to  wit,  mae 
Josiak  Harding  and  one  WUUam  Adam»;  which  said 
GAftSATT.  plaint,  afterwards,  to  wit,  oa  the  dOth  September,  in  ^ 
year  aforesaid,  was  duly  remoTed,  at  the  instawyr  of  ^be 
plaintiff,  from  and  out  of  the  county  court  of  the  said  die* 
riff,  into  the  Court  of  our  said  lord  the  King  of  the  Bendr 
here,  to  wit,  at  WestnUnsier  aforesaid,  by  Tirtneof  lus  BlaF 
jesty's  writ  of  reeardari  facias  loquelanh  before  ihen  duly 
sued  and  prosecuted  out  of  the  Court  of  our  said  kvrd 
the  King  of  his  Chancery  at  WeBtminster  afiimaid,  lie* 
tumable  before  his  Majesty's  then  Justices  of  the  Beodi  at 
Westminster i  on  the  morrow  of  AH  Souls  then  next  mitnaag^ 
that  thereupon  die  plaintiff  was  sunmumed  befere  his  Mi* 
jesty's  said  Justices  at  Westminster^  to  answer  the  said 
Henry  Bowman,  of  a  plea,  wherefore  he  took  the  said 
goods  and  chattels  of  the  said  Henry  Bomnamj  and  un* 
justly  detained  the  same,  &c. ; — that  the  plaintiff,  in  lus 
proper  person,  offered  himself,  on  the  fourth  day, 
the  said  Henry  Bowman,  in  the  plea  aforesaid ;  but  that 
said  Henry  Bowman,  although  solemnly  called,  came 
but  made  default;  nor  did  he  further  prosecute  his 
against  the  plaintiff: — that  such  proceedings  were 
upon  had  in  the  said  plea,  in  the  Court  of  our  said  I 
the  King  of  the  Bench  here,  at  Westminster  afore»Md> 
that  afterwards,  to  wit,  in  Michaelmas  Term,  3  Geo.  4,  it 
was  considered  and  adjudged,  in  and  by  the  same  Court,diat 
the  said  Henry  Bowman  should  take  nothing  by  his  said 
writ,  but  that  he  and  his  pledges  to  prosecute  should  be 
in  mercy,  &c.,  and  that  the  plaintiff  should  go  thereof 
without  day,  and  have  restitution  of  the  said  goods  and 
chattels,  &c. ;  of  all  which  said  several  premises  the  said 
Henry  BotDman  afterwards,  to  wit,  on  the  \  5th  November, 
in  the  year  aforesaid,  at,  &c.  aforesaid,  had  notice: — ^that 
although  it  was  the  duty  of  the  defendants,  before  their 
making  deliverance  of  the  said  distress  to  the  said  Henry 
Bowman  as  aforesaid,  in  pursuance  of  the  statute  in  such 
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case  made  and  provided,  to  take  from  the  said  Henry      ^  ^^^ 
JBawmanf  and  two  responsible  persons,  as  sureties,  abond  in 
double  the  value  of  the  goods  and  chattels  so  distrained 
at  aforeaaid,  conditioned  for  the  prosecuting  the  suit  of 
replevin  of  the  said  Henry  Bawmanf  for  the  taking  of  the 
aaid  goods  and  chattels,  with  effect  and  without  delay,  and 
for  duly  returning  the  goods  and  chattels  so  distrained, 
in  case  a  return  be  awarded: — ^ihat  nevertheless  the  de- 
fendants, so  being  such  sheriff  as  aforesaid,  not  regarding 
their  duty  in  that  behalf,  but  contriving,  and  wrongfully 
and  unjustly  intending,  to  injure  the  said  John  Blaeket, 
and  to  deprive  him  of  the  benefit  of  his  said  distress,  and 
of  the  means  of  obtaining  satisfaction  for  the  said  arrears 
€f  rent  so  due  and  ovring  as  aforesaid,  did  not  nor  would, 
liefore  their  making  deliverance  of  the  said  distress  to  the 
aaid  Henry  Bowman  as  aforesaid,  take  from  the  said  Hen^ 
ry  Bowman  and  two  responsible  persons,  as  sureties,  such 
a  bond  as  aforesaid,  conditioned  as  aforesaid,  but  wrong- 
iblly  and  injuriously  omitted  and  neglected  so  to  do ;  and 
<m  die  contrary  thereof  they  (the  defendants)  wrongfully 
and  mijusdy,  before  the  replevying  and  delivery  of  the 
aaid  goods  and  chattels  as  aforesaid,  to  wit,  oh  the  S8th 
Amgmst  in  the  year  aforesaid,  did  take,  in  the  name  of 
them  (the  defendants),  as  such  sheriff  as  aforesaid,  of  the 
said  Henry  Bowman,  and  two  other  persons,  to  wit,  one 
Jasiak  Harding,  and  one  William  Adams,  a  certain  bond, 
conditioned  for  the  prosecuting  the  said  suit  of  the  said 
Henry  Bowman  with  effect,  and  without  delay,  and  for  du- 
ly returning  the  said  goods  and  chattels,  so  distrained  as 
afinreaaid,  in  case  a  return  thereof  should  be  awarded,  as  a 
bond  taken  in  pursuance  of  the  said  statute; — that,  neverthe- 
leas,  the  plaintiff  in  fact  said,  that  the  said  Jonah  Harding 
and  WUliam  Adams,  so  taken  as  sureties  as  aforesaid, 
at  the  time  of  their  becoming  pledges  and  sureties  in  that 
behalf,  as  aforesaid,  were  not  good,  able,  sufficient,  or 
responsible  sureties  for  prosecuting  the  said  suit  with  effect, 
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1^^,       and  without  delay,  or  for  duly  returning  the  said  goodi 
and  chatteb  so  distrained  as  aforesaid,  in  case  a  retam 
thereof  should  be  adjudged;  but  that  the  said  Jonah 
Harding  and  WilUam  Adams f  at  the  time  of  their  beccm* 
ing  such  sureties  as  aforesaid,  were,  and  ever  ainoe  had 
been,  and  still  were  wlu^y  insulBBlcient  for  that  povpose; 
nor  had  the  said  goods  and  chattels,  or  any  or  mAtst  of 
them,  or  any  part  thereof,  been  returned  to  the  plain* 
tiff,  or  to  the  said  John  Blacketf  nor  had  the  aaidar-   - 
rears  of  rent,  or  any  part  thereof,  b6en  paid  or  satisfied  to 
the  plaintiff;  nor  had  the  said  judgment  been  m  any  way 
eatisfied ;  nor  had  the  said  Henry  Bowman  answered  to     « 
the  plaintiff  for  the  value  of  the  goods  and  chattels  so  ^ 
distrained  as  aforesaid,  or  any  or  either  of  them,  or  any  ^ 
part  thereof;  by  means  of  which  said  several  prennses,  he„^ 
the' plaintiff,  had  been,  and  was  wholly  deprived  of 
said  goods  and  chattels,  and  of  the  benefit  of  the  said 
tress,  and  of  the  means  of  satisfying  the  said  armn 
rent,  and  die  costs  and  charges  by  him  in  (bat  behaiftJi 
expended,  in  and  about  his  suit,  and  in  and  about  tlie  en-*^ 
deavouring  to  obtain  a  return  of  the  said  goods  and  cl 
tols,  to  wit,  at,  &c.,  aforesaid,  and  had  also  been 


and  obliged  to  pay,  lay  out,  and  expend  a  large  tnm 
money,  to  wit,  the  sum  of  SOO/.  in  and  about  endeavouringgr 
to  compel  the  said  Josiah  Harding  and  WilUam  Ailmm  r 
to  pay  him  the  value  of  the  said  goods  so  distrained  a# 
aforesaid.    The  defendants  pleaded  not  guilty* 

At  the  trial,  before  Lord  Chief  Justice  Bestf  at  Gftntf* 
katt,  at  the  Sittings  after  the  last  Term,  it  appeared  tfait 
the  plaintiff,  having  signed  judgment  of  non  pros  i^afant 
Bowman,  and  taxed  the  costs,  ihe  latter  became  bankrupt, 
when  the  plaintiff  took  an  assignment  of  the  replevin  bond, 
and  afterwards  issued  writs  against  Bowman  as  the  prin- 
cipal, and  Harding  and  Adams,  as  die  sureties  on  the 
bond ;  but  that,  having  failed  in  his  attempt  to  serve  Bovh 
man  and  Harding,  he  was  obliged  to  proceed  against 
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Adams  alone;  against  whom  he  obtained  a  Terdicty  and 
entered  op  judgment,  for  the  damages  and  costs,  which 
amounted  to  9M.  9s.  Id,,  for  which  simi  a  Jl.  fa.  was  is- 
aoed^  to  which  the  sheriff  returned  nulla  bona.  That  the 
plaintiff  afterwards  proceeded  against  the  other  surety, 
Hardmg,  and  obtained  a  verdict,  and  entered  up  judgment, 
against  him,  for  9SU.  5s.  7d,  damages  and  costs,  on  which  a 
^.  /a.  was  issued,  and  to  which  there  was  also  a  return 
€i  nulla  bona.  It  also  appeared  that  both  the  sureties 
were,  at  the  time  the  bond  was  taken,  insufficient,  and  not 
responsible  persons;  that  there  had  been  several  writs  is- 
sued against  them,  and  that  they  had  both,  in  iSSO,  taken 
the  benefit  of  the  insolvent  debtor's  act;  and  on  their  sche- 
^nka-  being  produced,  it  appeared  that  they  had  little  or 
noproperty  to  satisfy  their  creditors.  It  was  also  proved, 
that  Adams  had  received  a  guinea  from  the  sheriff's  offi- 
cer to  become  one  of  the  sureties  in  the  bond« 

For  the  plaintiff,  it  was  insisted,  that  he  was  entitled  to 
veoover  the  costs  incurred  by  him  in  prosecuting  the  suite 
against  the  sureties,  independently  of  the  penalty  in  die 
xeplevin  bond,  (being  double  the  value  of  the  goods  dis- 
trained): and  it  was  submitted,  that  although  in  the  case  of 
Emms  V.  Brander  (a)  it  was  decided,  that,  in  an  action  of 
lliis  description,  the  sheriff  was  only  liable  in  damages  to 
die  extent  of  double  the  value  of  die  goods  distrained; 
yet  that  diat  case  differed  most  materially  from  the  pre- 
sent, as,  there,  the  plaintiff  merely  averred  that  he  had  lost 
the  benefit  of  die  distress,  and  he  only  sought  to  recover 
the  costs  of  the  replevin  suit  and  the  rent  in  arrear ;  where- 
SB^  here,  he  has  expressly  alleged  the  special  damage  that 
acerued  to  him  from  his  unsuccessful  endeavours  to  com- 
pel die  sureties  to  pay  him  the  double  value  of  the  goods 
diatrained* 

Hia  Lordship,  however,  being  of  opinion  that  the  case 

(a)  2  H.  fil.  547. 


980 
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.^v-*^  referred  to  was  decided  on  the  broad  principle,  dial.di 
sheriff  should  be  liable  no  farther  than  the  sureties  tlnn 
selves  would  have  been,  if  sufficient,  a  verdict  was  takb 
for  the  plaintiff,  for  52L  4^.,  being  double  the  vidue  of  di 
goods  distrained;  and  his  Lordship  reserved  leave  to  A 
plaintiff  to  move  to  increase  the  damages  from  that  sum  I 
119/.  9s.  7d.,  the  difference  being  theamount  of  the  cot' 
incurred  by  him  in  ineffectually  suing  the  sureties. 

Mr.  Serjeant  Wilde  having,  on  a  former  day  in  tb 
Term,  obtained  a  rule  nisi  to  the  above  effect, — 

Mr.  Serjeant  Vaughan  now  shewed  cause,  contend 
ing,  that  as  the  defendants,  as  sheriff,  could  not  be  Ii 
ble  beyond  double  the  value  of  the  goods  distrained 
(the  penalty  in  the  replevin  bond),  there  was  no  reason  ft 
increasing  the  damages  found  for  the  plaintiff  at  the  tiid 
Sureties  under  the  statute  1 1  Qeo,  2,  c.  19,  are  substitutai 
in  lieu  of  pledges  under  the  statute  of  Wesiminsierftdi}^ 
Edw.  1,  c.  2),  atid  the  former  statute  limits  their  responsfti 
lity  to  double  the  value  of  the  goods  distrained;  and  di 
plaintiff  cannot  be  put  in  a  better  situation  than  he  wool 
have  been  if  the  defendants  bad  taken  sufficient  pledgei 
In  Yea  v.  Lethbridge,  the  doctrine  laid  down  by  Lord  Km 
yon,  and  to  which  Mr.  Justice  Ashhurst  and  Mr.  Jm 
tice  BuUer  assented  {a),  is,  that^  in  an  action  of  this  di 
scription,  the  value  of  the  goods  distrained  or  taken  i 
the  true  measure  of  the  damages  to  be  given,  and  du 
the  plaintiff  cannot  recover  more.  And  although  it  wa 
after  great  doubt,  ruled,  in  Concanen  v.  Lethbridge{i 
that,  in  such  case,  the  plaintiff  might  recover  dunagi 
to  the  extent  of  the  injury  he  had  actually  sustainei 
even  if  it  exceeded  the  amount  of  the  penalty  in  tli 
bond,  i.  e.  double  the  value  of  the  goods  distrained;  y< 

(a)  4  Term  Rep.  435.  (6)  2  H,  BL  36. 
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in  the  subsequent  case  of  Epans  ▼•  Brander,  the  Court,  ^1825. 
being  referred  to  the  cases  of  Yea  v.  Leihbridge,  and 
Comeaiten  t.  Leihbridge,  said,  that  '^  notwithstanding  the 
late  determinations  on  the  subject,  the  good  sense  and  jus- 
tice of  the  case  seemed  to  be,  that  the  sheriff  should  be 
fiable  no  fiirther  than  the  sureties  would  have  been,  if  the 
former  had  done  his  duty,  and  taken  a  bond  under  the  sta- 
tute 11  Oeo.  2,  c.  19,  and  they  had  been  sufficient;  that 
tlieir  responsibility  was  limited,  by  that  statute,  to  double 
tiie  Talue  of  the  goods  distrained ;  which  sum  ought  to  be 
tiie  measure  of  damages  against  the  sheriff.** 

Bfr.  Serjeant  fFilde,  in  support  of  his  rule. — ^It  is  un- 
necessary to  impugn  the  principle  laid  down  in  Evans  v. 
Aramder,  as  this  case  is  altogether  distinguishable  from  it ; 
Afr  here  the  plaintiff  has  not  only  been  put  to  expence  in 
aamg  the  sureties,  in  order  to  obtain  from  them  the  amount 
at  the  penalty  in  the  bond,  but  he  has  averred  in  his 
dedaration,  by  way  of  special  damage,  that  he  was  obliged 
to  lay  out  a  large  sum  in  endeavouring  to  compel  them  to  pay 
liim  thedouble  value  of  the  goods  distrained.  If  those  sure- 
ties had  been  sufficient,  he  would  undoubtedly  have  been 
entitied  to  recover  from  them  the  costs  of  the  actions 
Immght  against  them;  and  he  must,  therefore,  be  equally 
entitled  to  recover  them  from  the  sheriff,  the  sureties  being 
insohrent,  and  unable  to  pay  either  debt  or  costs.  Although 
the  case  of  Evans  v.  Brander  seems  to  confirm  that  of  Yea 
T.  Letkbridge,  and  to  doubt  the  authority  of  Concanen  v. 
Leihbridge  s  yet  that  case  was,  in  fact,  disposed  of  without 
axgument ;  the  Court  recommending  to  the  counsel  on  both 
rides  to  agree  to  reduce  the  damages  found  by  the  Jury, 
(which  were  the  full  amount  of  the  rent,  and  of  the  costs  of 
die  replevin,  and  of  the  writ  otretomo  habendoj,  to  the 
amount  of  double  the  value  of  the  goods  distrained;  to 
which  they  assented.  The  authority,  therefore,  of  that 
case,  may  well  be  questioned.    In  Concamen  v«  Leih' 
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2^^       bridge,  the  reporter  noted,  that  it  was  not  stated  under  the 
per  quod,  m  the  declaration^  that  the  plaintiffhad  sustani- 
ed  damage  by  the  costs  of  the  replevin  suit;  nor  does  it, 
in  fact,  appear,  from  the  report  of  that  case,  that  the  sure- 
ties were  sued  at  alL     Here,  however,  the  plaintiff  has  un- 
avoidably incurred  considerable  expence   in  having  so 
done,  and  has  properly  alleged   it  in  his  declaration. 
The  sheriff  is  bound  to  put  the  plaintiff  in  the  situation 
he  would  have  been  in,  provided  the  sureties  had  been 
sufficient  and  responsible ;  and  as  they  were  clearly  not  so 
at  the  time  the  bond  was  taken,  and  the  plaintiff  has  Aere- 
by  sustained  special  damage,  he  is  entitled  to  call  on  the 
defendants  to  remunerate  him  to  the  ftill  extent  of  that  da< 
mage.    The  plaintiff,  when  he  proceeded  against  this 
ties,  had  no  knowledge  of  their  insufficiency.    The  oostB  6t^^^f 
proceeding  against  them  were  incurred  necessarily;  sral    ^^ 
as  it  was  the  duty  of  the  sheriff,  at  the  time  the  bond  wa.^^ 
executed,  to  have  ascertained  that  they  were  responnbl^sv 
he  must  be  held  liable  to  tiie  extent  to  which  the  sureties 
themselves  would  have  been  if  responsible. 

[Lord  Chief  Justice  Best. — The  plaintiff  ought  to  bare  Jr  ^ 
given  notice  to  the  defendants,  that  he  intended  to  pro- 
ceed against  the  sureties ;  and,  as  he  did  not  do  so,  I  sm 
of  opinion  that  he  is  not  entitled  to  recover,  as  speeiil 
damage,  the  expenses  incurred  by  him  in  suing  them.  If 
he  had  given  such  notice,  the  sheriff  might  have  psSd  his 
the  amount  of  the  penalty  in  the  bond,  without  ob^ing 
him  to  proceed  in  the  actions  against  the  sureties;  and  it 
is  not  alleged  in  the  declaration  that  the  sheriff  had  aay 
such  notice.  The  plaintiff,  too,  ought,  in  justice,  to  hKft 
sued  the  parties  to  the  bond  jointly,  instead  of  brmging 
separate  actions  against  them.] 

The  very  act  of  d^nanding  an  assignment  of  tibe  replevm 
bond,  was  equivalent  to  a  notice  that  the  pfauntiff  intended 
to  sue  on  it ;  and  the  sheriff,  knowing  the  insdveney  of  the 
sureties,  ought  then  to  have  paid  tiie  amount  of  the  pe- 
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uky,  to  which  they  would  have  been  liable  if  sufBcienty  18g5« 
inatead  of  treating  it  as  if  they  were  responsible  persons. 
The  plaintiff  was  fully  justified  in  taking  the  steps  he  did, 
without  giving  formal  notice  to  the  defendants;  and  under 
die  circumstancesy  he  was  forced  to  proceed  against  the 
parties  separately,  being  unable  to  serve  two  of  them  in  the 
Bnt  instance :  and^  therefore,  the  costs  incurred  were  such 
18  oould  not  be  avoided ;  and  he  is,  consequently,  entitled 
:o  recover  their  amount  in  this  action. 

Liord  Chief  Justice  Best. — The  only  point  on  which  I 
isre  entertained  any  doubt,  was  not  raised  at  Nisi  Prius; 
lor  was  it  even  adverted  to  when  the  rule  to  increase  the 
lamages  was  obtained.  The  only  question  then  was, 
blether  this  case  were  distinguishable  from  that  of  Evans 
r»  JBramder.  Here  the  plaintiff  has  averred  in  his  declar- 
itknuy  that  he  has  been  obliged  to  expend  a  large  sum  of 
aoney  in  endeavouring  to  compel  the  sureties  on  the  bond 
o  pay  him  the  value  of  the  goods  distrained.  But  the 
leoaion  of  the  Court  in  Evans  r.  Brander,  did  not  rest 
HI  the  ferm  of  the  declaration.  It  established  a  general 
irinciple;  rtv.  that  the  sheriff,  in  an  action  against  him 
or  taking  insufficient  pledges  in  replevin,  is  liable  in  dam- 
to  the  extent  of  double  the  value  of  the  goods  dis- 
I,  but  no  further ;  and  that  no  more  can  be  recovered 
igBinat  the  sheriff,  for  taking  insufficient  sureties,  than 
eonld  have  been  recovered  from  the  sureties  themselves, 
had  they  turned  out  to  be  respcmsible  and  sufficient.  With 
that  decision  I  fully  concur.  In  that  case,  however,  the 
question  arose  as  to  the  costs  in  the  action  of  replevin; 
whOst,  here,  the  subject  matter  is,  the  costs  incurred  by 
the  phdntiff  in  suing  the  insufficient  sureties,  on  the  bond. 
Ilie  reasoning  of  Lord  ZrOtf^A&orotijf  A,  in  Concoiieftv.  J>/A* 
hrit^f  does  not  appear  to  be  satisfactory,  as  he  seems  to  have 
conoeivedthattheplaintiff  mightrecover  damages  to  the  ex* 
bent  of  die  loss  whidi  he  had  actually  sustained,  although  it 
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IftM?.^       exceeded  double  the  value  of  the  goods  diBtramed. 

however,  is  inconsistent  with  Yea  v.  Lethbridge,  which 
tabUshed  the  same  principle  as  was  laid  down  in  Evans 
Brander.    Cases,  it  is  true,  may  occur,  where  the  plaint 
would  be  entitled  to  recover  all  the  costs  he  might  have 
put  to  in  consequence  ofthe  insufficiency  of  sureties;  but 
cannot  here.     It  is  not  necessary  for  me  to  consider 
form  of  the  declaration,  and  I  abstain  from  giving  any  op: 
ion  on  it,  as  the  ground  on  which  I  rest  is,  that  the 
tiff  cannot  recover  against  the  sheriff,  he  not  having,  p' 
viously  to  commencing  actions  against  the  sureties,  p\ 
him  notice  that  he  intended  so  to  do.     If  he  had,  the 
fendants  might  have  prevented  the  expence  of  those  actioi 
by  paying  the  amount  for  which  the  sureties  were  liable,  f  «- 
double  the  value  ofthe  goods  distrained.  It  has,  hower^* 
been  said,  that  the  assignment  ofthe  bond  to  the  plaiaC^i^ 
was  a  sufficient  notice,  and  that  the  defendants  must  hm:^'^ 
known  the  insolvency  of  the  sureties.     But  that  is  not  0^>  > 
for  they  might  have  been  solvent  when  they  executed  tJ^^ 
bond,  or  even  at  the  time  ofthe  assignment;  and  mi^b^ 
only  have  becomeinsolvent,  just  before  the  assignee  ibaag^^ 
proper  to  sue  them.    The  sheriff  ought,  therefore,'    ^^ 
justice,  to  have  had  due  notice  of  the  plaintiff's  into^^* 
tion  to  sue  the  sureties,  in  order  to  give  him  an  oppor^*^' 
nity  to  prevent  all  the  expences  which  are  now  strng^^ 
to  be  inflicted  upon  him.    If  a  person  become  surety  ^^ 
the  debt  of  another,   and  the  creditor  seek  to  iteof^^^ 
against  the  original  debtor,  he  may,  if  he  fail,  recover  <;b^ 
debt  from  the  surety;  but  unless  the  latter  had  notice  ^^ 
the  intention  of  the  creditor  to  sue  his  principal,  he  is  t^^ 
liable  for  the  costs   incurred  in   bringing  such   actio^ 
Here,  then,  the  sheriff  may,  in  principle,  be  considef^^^ 
as  surety  for  the  obligors  in  the  replevin  bond;  and  if,  ^^ 
a  case  as  between  debtor  or  creditor,  a  surety  be  entitJ^^ 
to  notice,  the  sheriff  is  equally  so;  or  if  any  distinctk^^^ 
can  be  drawn  between  the  two  cases,  it  is,  that  the  Istt^-^ 
is  entitled  to  a  larger  share  of  protection  and  indu^gwn^^ 
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than  aii  ordinary  individual^  standing,  as  he  does,  in  the  . ,  1825. 
situation  of  a  puhlic  oflScer,  whereby  he  is  frequently  ex- 
posed to  great  difficulty,  and  subjected  to  much  trouble 
and  inconvenience.  I  am,  therefore,  of  opinion,  that,  as  the 
requisite  notice  was  not  given  to  the  defendants,  and  no 
opportunity  was  afforded  them  to  pay  the  sum  for  which 
they  were  liable,  previously  to  the  commencement  of  the 
actions  against  the  sureties,  the  plaintiff  cannot  recover 
the  costs  incurred  by  those  fruitless  suits,  although  he  has 
alleged  the  loss,  by  way  of  special  damage,  in  his  declara- 
tion. 

Mr*  Justice  Park. — This  case  must  be  governed  by  that 
of  Evwu  V.  Brander,  which  has  established  a  true  princi- 
I^j  ocmfirming  the  decision  of  the  Court  o{  King's  Bench f 
i>^  Yea  v.  Lethbridge.     Although  Lord  Loughborough^  in 
CoHcanen  v.  Lethbridge^  decided  that  the  plaintiff,  in  a 
<^aae  of  this  description,  might  recover  damages  to  the  ex- 
tent of  the  injury  which  he  had  actually  sustained;  yet 
I^rd  Chief  Justice  Eyre,  who  succeeded  him,  assisted 
I7  Mr.  Justice  Butter,  (who  was  a  Judge  of  the  Court  of 
^ing*s  Benchf  when  Yea  v.  Lethbridge  was  decided),  and 
^b*  Justice  Rooke,  held,  in  Evans  v.  Brander,  that  the 
J^tlce  of  the  case  was,  that  the  sheriff  should  be  Uable  no 
^^iHher  than  the  sureties  would  have  been  if  he  had  done 
™  duty,  and  taken  a  bond  under  the  statute  1 1  Geo,  S, 
^  19^  and  they  had  been  sufficient;  and  that  their  re- 
^nsibility  was  limited  by  that  statute  to  double  the  value 
of  the  goods  distrained.     The  verdict  in  this  case  was  taken 
^c^rdingly.  It  has  been  said,  however,  that  this  case  is  dis- 
^guishable,  as  the  plaintiff  seeks  to  recover  the  expenses 
mearred  by  him  in  prosecuting  actions  agiunst  the  sureties, 
who  were  proved  to  be  insufficient,  and  not  the  costs  at- 
tending the  replevin  suit.   But  it  was,  surely,  unreasonable 
for  the  plaintiff  to  commence  three  actions  against  the  par- 
ije«  to  the  bond :  and  before  the  sheriff  can  be  liable  for 
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IB25*  the  costs  attending  those  suits,  he  should,  at  least,  hav^ 
had  notice  from  the  plaintiff,  that  he  meant  to  proceed 
against  the  sureties.  He  might  then  have  made  inquiries 
as  to  whether  or  not  they  were  sufficient,  in  order  that,  if  hat, 
should  ascertain  that  they  were  not  responsible,  he  migl^ 
have  been  relieved,  on  paying  the  amount  of  the  penalty  ^ 
the  bond.  But  here,  as  no  such  notice  was  proved  to  ha^ 
been  given,  I  think  there  is  no  ground  whatever  to  increi^^ 
the  damages  given  on  the  trial. 

Mr.  Justice  Burrough. — This  decision  will  not  in  any 
manner  interfere  with  any  previous  authorities :  and  I  am 
of  opinion,  that,  as  the  plaintiff  has  not  averred  that  tbe 
defendants  had  notice  of  his  intention  to  sue  the  sureties, 
the  declaration, is  insufficient;  for,  in  that  case,  they  migiit 
either  have  defended  the  actions  against  them,  or,  if  diej 
thought  proper,  by  paying  the  amount  of  the  penalty,  diej 
might  have  exoneirated  themselves. 

Mr.  Justice  Gaselee. — It  appears  to  me  to  beunneeei- 
sary  to  consider,  whether  or  not  it  were  requisite  for  tbe 
plaintiff  to  aver  that  the  defendants  had  notice  that  he  meant 
to  sue  the  sureties  on  the  bond;  as  the  absence  of  proof  of 
such  notice  was  sufficient  for  the  defendants.  This  isoe^ 
tainly  a  new  question,  and  is  of  great  importance  to  tho«e 
who  fill  the  office  of  sheriff.  The  plaintiff  was  not  bound lo 
take  an  assignment  of  the  replevin  bond,  but  had  an  iode* 
pendent  remedy  against  the  sheriff  for  taking  insufficient 
pledges.  At  all  events,  before  he  commenced  the  actions 
against  the  sureties,  he  should  have  inquired  whether 
they  were  then  responsible  or  not,  or  whether  or  not  they 
were  of  ability  to  pay  costs ;  and  as  it  does  not  appear  that 
he  did  so,  he  proceeded  at  his  own  peril.  Besides,  he 
should  have  given  the  defendants  notice  of  his  intention  to 
sue  the  sureties,  before  he  proceeded  in  the  actions  against 
them ;  and  if  he  had  done  so,  they  would,  in  all  probabilitr. 
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rre  paid  him  the  double  value  of  the  goods  distrained^  by  ^Ifigg* 
nch  the  bond  would  have  been  satisfied.  It  is  not  even 
egedy  in  the  declaration,  that  the  sheriff  had  taken  the 
reties^  knowing  them  to  be  insufficient  at  the  time  the 
od  waa  executed;  if  it  had  been  so  alleged,  the  necessity 
*  the  notice  might  perhaps  have  been  dispensed  with. 

Rule  discharged. 


SLUNGs,  Gent.,  One,  &c.,  r.  Gregory  the  Elder,  and       mZt^! 

Gregory  the  Younger. 
HIS  was  an  action  of  assumpsit,  brought  by  the  plain-      'n  an  acdon, 
9  an  attorney,  against  the  defendants,  to  recover  the  sum  attorney  against 
85/.  U.  7rf.,  being  the  amount  of  his  bill  of  costs.   It  ap-  ^  ,°e^'^^°^^' 
lied,  at  the  trial  before  Lord  Chief  Justice  Best,  at  West-  amount  of  Ws 
9§ier,  at  the  Sittings  after  the  last  Term,  that  the  defend-  appeared,  that 
8  went  together  to  the  office  of  the  plaintiff,  and  re-  pfoyedb^'botb, 
»ted  him  to  undertake  a  journey  to  Bridgewater,  to  in-  ^^^  ^b*t Sat 
€t  some  title-deeds  of  an  estate ;  and  that  he  refused  to  one  only  under- 
EMI  the  father's  account,  he  having  lately  taken  the  bene-  the  Jury,  haWng 
rf  the  insolvent  debtor's  act,  but  that  he  afterwards  con-  UttefSonfwai 
ted  to  go,  on  the  son's  saying  he  would  pay  him :  and  that  ^^^^f  .u><^  gi^en 

-  a  verdict  for  the 

h  the  defendants  were  afterwards  arrested,  the  one  as  defendants:— 
drawer,  and  the  other  as  the  acceptor,  of  a  bill  of  ex-  fuLd  tosetTt' ' 
age,  at  the  suit  of  one  ToggiU,  and  that  they  sent  for  "„^*;°Ji2^'°' 
plaintiff  to  procure  bail  for  them;  which  he  did,  the 
paying  the  fees  for  the  two  bail-bonds,  and  saying,  that 
irould  pay  the  plaintiff  whatever  charges  were  incurred 
be  business,  for  himself  and  his  father.  That  a  copy  of 
bill  was  delivered  to  each  of  the  defendants,  and  they 
rrwards  called  together  at  the  plaintiff's  office,  and,  ac- 
(wledging  the  receipt  of  the  bill,  requested  the  plaintiff 
(ive  them  time  to  pay  it,  the  son  saying,  in  the  presence 
he  fiither,  that  it  was  impossible  to  pay  it  at  once;  but 
t,  if  the  plaintiff  would  allow  it,  he  and  his  father 
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dent  to  the  arrest,  there  was  no  evidence  of  a  joint  pro-        J^^. 
e  to  the  plaintiff;  that^even  if  there  had  been,  it  would      HELLivaa 
have  been  sufRcient,  without  a  joint  retainer  or  employ-i      greooet. 
it  by  both ;  and  it  would  then  have  been  a  question  for 
Jury  to  detcrminej  whether  such  employment  had  been 
their  joint  benefit:  and  that,  the  Jury  having  expressly 
nd  that  there  was  a  separate  employment,  and  that 
t  defendant  only  had  made  himself  liable,  by  his  pro- 
se, there  was  no  reason  to  disturb  their  verdict. 

Ifr»  Serjeant  Pell,  in  support  of  his  rule. — If  the  busi- 
m  were  done  on  the  credit  of  both  the  defendants,  and 
liould  eventually  turn  out  to  be  for  the  benefit  of  one 
h^,  the  action  might  still  be  maintained  against  both. 
le  plaintiff,  knowing  that  one  of  the  defendants  (the  fa- 
ir,) had  been  insolvent,  would  not  have  made  him  a  co- 
fiendant  with  the  son,  unless  there  had  been  a  joint  un- 
rtaking.     Both  the  defendants  applied  to  the  plaintiff, 
len  they  were  arrested  on  the  bill  of  exchange,  to  ob- 
in  bail  for  them.     They  were,  therefore,  jointly  interest- 
in  the  business  done  for  them  on  that  occasion.    They 
lo  both  joined  in  the  request  to  the  plaintiff  to  go  to 
ridgewater,   to  examine  the   title-deeds  of  the  estate. 
here  was,  therefore,  sufficient  to  shew  that  they  were 
intly  liable  to  the  plaintiff  for  the  amount  of  his  bill;  and 
8O9  a  verdict  ought  to  be  entered  for  him,  and  that  for 
e  defendants  set  aside.     At  all  events  the  plaintiff  is  en- 
to  a  new  trial. 


Lord  Chief  Justice  Best. — It  is  unnecessary  to  say 
ly  thing  as  to  the  law  of  this  case;  and  I  now  entertain 
le  same  opinion  I  expressed  at  the  trial.  The  only  ques- 
on  is,  whether  or  not  the  defendants  were  jointly  liable; 
%  whether  there  had  been  a  joint,  or  merely  a  separ- 
te  undertaking  by  one  of  them,  to  pay  the  plaintiff  the 
mount  of  his  bill.     It  is  nece«sarv  to  observe,  that  the 
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1825*  bill  was  headed  as  making  the  son  alone  the  debtor;  and  I 
HBLLiNot  called  the  attention  of  the  Jury  to  the  different  items  oon^ 
Geegoet.  tained  in  the  bill,  and  to  all  the  recognitions  or  promiiefc 
made  by  the  defendants^  either  jointly  or  separately,  mm 
well  as  to  whether  or  not  the  costs  were  incurred  for  thd 
benefit  of  both.  They  stated,  that  they  considared  die 
whole  of  the  business  to  have  been  done  on  the  undei^ 
taking  of  the  son  alone ;  and  there  certainly  was  strong  evU- 
dence  to  shew  that  fact,  as  he  alone  had  paid  all  the  exL- 
penses  previously  incurred.  I  therefore  think  it  would  b^ 
too  much  to  say,  that,  under  the  circumstances^  the  Jurj 
have  drawn  a  wrong  conclusion. 

Mr.  Justice  Park. — It  must  be  considered  that  the 
plaintiff  was  an  attorney;  and  if  he  have  brought  this  action 
improperly,  he  can  have  no  reason  to  complain.    Thov 
was  strong  evidence  that  the  son  alone  gave  a  separate  on* 
dertaking  to  pay  the  amount  of  the  bill ;  and  it  also  q>- 
peared  that  the  plaintiff  refused  to  undertake  the  jounqr 
to  Bridgewater  on  the  father's  account,  as  he  had  reoentlj 
taken  the  benefit  of  the  insolvent  act;  and  that  he  only 
consented  to  go,  on  the  son's  saying  he  would  pay  him.  At 
all  events,  whether  the  undertaking  to  pay  were  joint  cf 
separate,  was  a  question  expressly  within  the  provinoe  of 
the  Jury  to  decide ;  and  their  verdict  appears  to  me  to  be 
conclusive. 

Mr.  Justice  Buurougii  and  Mr.  Justice  Gaselee  oob- 
curring — 

Rule  dischai^ed. 


in  the  sixth  ykar  of  g£0.  iv.  s41 

Thomas  Coffey  v.  Brian.  'S'"'"^S'' 

rf^  Mmjf  7th. 

X  HIS  was  an  action  of  <usump$ii.    The  first  count  of  The  pUinUff; 

the  declaration  stated,  that,  on  the  12th  November ,  1824,  iJ^d^^ol^jTc:', 
in  consideration  that  the  plaintiff,  at  the  request  of  the  being  jointly 

J    *•     ,  •        .11       /•  concerned  m 

uetendant,  had,  before  then,  accepted  certain  bills  of  ex-  trade,  J.  c.  con> 
change,  drawn  on  the  plaintiff  by  one  John  Coffey ^  the  the  defe^iant  to 
pUintirs  brother,  viz.  one  for  228/.,  and  another  for  300/.,  !!"^"  ^"'fj*^"* 

'  account,  tne 

Oil  account  of  butters  sold  in  London ^  on  the  joint  account  profits  being  to 

^    ,  ,  be  divided  equal- 

V  tie  dejendant  and  the  plaintiff's  brot/ier,  the  proceeds  ly  between 
of  which  butters  were  in  the  hands  of  the  defendant;  he,  ewhi^n^^w^ 
the  defendant,  undertook  and  promised   the  plaintiff  to  si^en  in  payment 

.  *  *  for  them  by /.C. 

pt'ovide  for   the  bills  when   at  maturity; — assigning  for  which  were 
*>reach,  the  not  providing  for  such  bills  as  they  respec-  tll^pJiin^tt  ThJ 
ttvely  became  due,  whereby  the  plaintiff  was  obliged  to,  and  latter  having  ex- 
wd,  pay  the  same,  to  certain  holders  thereof.    There  were  tance  to  accept 
three  other  counts,  which  were,  in  substance,  similar  to  security,  the  ^" 
Ae  first,  with  the  usual  money  counts.     The  defendant  J^^S^Tto"*  re- 
pleaded the  general  issue.  ^«de  for  them 

rni  .  •  •        VI  when  at  maturi- 

The  cause  was  tried  before  Lord  Chief  Justice  Best  at  ty,  out  of  the 
GuiUhaU,  at  the  Sittings  after  the  last  Term,  when  it  ap-  l^f-^^'' 
Peared  that  the.  plaintiff,  John  Coffey  his  brother,  and  ^j*^;"^**^ 
^««  defendant,  had  been  jointly  concerned  in  the  Irish  having  accepted 
^•^tter  trade ;  that  John  Coffey,  who  resided  in  Ireland,  bUis,  might  m- 
"^^e  consignments  of  the  butters  to  the  defendant,  in  JSelle^^Mt 
^^'^^ndon,  for  sale;  and  that  the  profits  were  to  be  divided  on  a  count  for 

U^ .  r»^i  11  .  money  had  and 

*^tween  the  three.  1  he  bills  in  question  were  given  m  pay-  received ;  ai- 

***eot,  on  the  purchase  of  some  of  the  butters  in  Ireland,  dedared^^siid^ 

"y  ^i^n  Cqffey,  and  were  drawn  by  him  on  the  plaintiff,  "f^^^^^^l 

'^^  latter,  however,  expressed  himself  unwilling  to  ac-  therewaiava- 

*^I^t  those   bills,   without  having  some   security  for  the  the  contract  al- 

he  would  thereby  incur ;  when  the  defendant,  who  JSJ^'f ^Jj^al. 


though  it  „-, 

J2^|cted  that  it  was  a  partnership  tramaction,  and  that  one  partner  could  not  maintain  an  action 
^*?*«»t  another; — the  money  in  the  defendant's  handi  becoming,  when  the  biUt  were  paid  by  the 
^***«»tiff,  sepiirated  from  the  partnership  account. 
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had  in  hand  the  proceeds  of  the  sales  of  certain  of  th 
butters,  engaged,  by  letter,  to  provide  for  the  bills, 
their  arrival  at  maturity,  out  of  such  proceeds;  whidc: 
letter,  signed  by  the  defendant,  and  addressed  to  the  plain-^j 
tiffin  Ireland i  was  in  the  following  terms: — 

London^  ISth  November^  1884. 

"  Sir, — ^Your  brother,  John  Coffey ^  Junr.,  having  draw:^ 
two  bills  on  you,  viz.  one  for  2S8/.,  due  the  28th  instaa.^ 
and  another  for  300/.,  due  on  the  4th  oi  January  nexij  C3»i 
account  of  butters  sold  here  for  our  joint  accouni,  the  pr«^i. 
ceeds  of  which  are  now  in  my  hands,  if  you  will  accept  tft^ 
biUs,  I  hereby  formally  engage  to  provide  for  them  when 
at  maturity," 

The  plaintiff,  in  consequence,  accepted,  and  was  subse- 
quently obliged  to  pay,  the  bills ;  and  accordingly  brougbt 
this  action  against  the  defendant  on  his  undertaking. 

The  bills  having,  in  the  special  counts,  been  stated  to 
have  been  accepted,  by  the  plaintiff,  for  the  joint  account 
of  the  defendant  and  the  plaintiff's  brother;  and  it  being 
proved  that  the  trading  was  on  the  joint  cu^count  of  the 
plaintiffs  his  brother,  and  the  dejendatit,  and  that  the  pio- 
fits  arising  from  the  sale  of  the  butters  were  to  be  divided 
equally  between  the  three,  it  was  insisted  that  this  was  a 
fatal  variance,  and  precluded  the  plaintiff  from  recovering  in 
this  action.     His  Lordship,  however,  was  inclined  to  think 
the  objection  immaterial,  as   the   defendant  engaged  to 
provide  for  the  bills  out  of  the  proceeds  of  the  buttersy 
which  were  sold  on  the  joint  account  of  himself,  the 
plaintiff,  and  the  plaintiff's  brother;  and  held,  that,  as  the 
plaintiff  had  paid  his  acceptances,  he  was  entitled  to  reco- 
ver on  the  count  for  money  had  and  received;  for  that,  tf 
the  defendant  had  undertaken  to  provide  for  such  accep- 
tances when  arrived  at  maturity,  out  of  the  proceeds  then 
in  his  hands,  it  must  be  considered  as  money  of  the  plain- 
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tiffin  the  possession  of  the  defendant,  or  as  money  had       ^  1885. 
■nd  received  by  the  latter  to  the  use  of  the  former. 

The  Jury  accordingly  found  a  verdict  for  the  plaintiff. 
Bat  his  Lordship  reserved  to  the  defendant  Uberty  to  move 
duU  it  might  be  set  aside,  and  a  nonsuit  entered,  if  the 
Court  should  be  of  opinion  that  the  plaintiff  was  not  enti- 
tled to  recover. 

A  rule  nisi  to  that  effect  having,  on  a  former  day  in 
dib  Term,  been  granted,  on  the  motion  of  Mr.  Serjeant 
Pett,— 

Mr.  Serjeant  Vaughan  now  shewed  cause.  — ^There  can- 
Dof  exist  a  doubt,  either  on  the  form  of  the  declaration, 
die  terms  of  the  defendant's  undertaking,  or  the  evidence 
idduced  at  the  trial,  of  the  plaintiff's  right  to  recover  as  for 
mofiey  had  and  received.  This  action  was  brought  by 
bim  as  the  acceptor  of  two  bills  of  exchange,  for  which  the 
defiendant  had,  by  letter,  expressly  undertaken  to  provide; 
Old  on  that  undertaking  alone  the  plaintiff  rests  his  claim. 
The  defendant  acknowledged,  at  the  time  of  his  entering 
into  the  engagement,  that  he  had  sufficient  funds  in  his 
bands,  arising  from  the  sales  of  the  butters,  which  the 
phiotiff 's  brother,  John  Coffey ^  had  previously  consigned 
to  him.  The  acknowledgment,  that  he  had  proceeds,  out 
of  which  he  engaged  to  provide  for  the  bills,  makes  it  mo- 
Doy  had  and  received  by  him  to  the  use  of  the  plain- 
tiff; and  the  latter  would  not  have  accepted  the  bills,  but 
br  the  express  undertaking  of  the  defendant  to  meet 
them.  That  undertaking  must  be  construed  according 
to  the  intent  of  the  parties,  which  was,  that  the  plain- 
jff*8  acceptances  were  to  be  paid,  by  the  defendant, 
yfodt  of  the  produce  of  the  butters  already  sold,  and 
dien  in  his  actual  possession.  Although  the  profits 
iriaing  from  the  joint  speculations  were  to  be  ultimately 
livided  between  the  three  parties,  viz.  the  plaintiff,  his 
toother,  and  the  defendant ;  and  although  the  butters  were 
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IS25'^  consigned  to  the  latter,  on  the  joint  account ;  yet  the  plain-, 
tiff  accepted  the  bills  in  question  on  the  separate  and  ex*^ 
press  undertaking  of  the  defendant  to  honor  them  wbeim 
due.  That,  therefore,  was  a  matter  wholly  distinct  from  an^ 
profits  which  might  eventually  accrue  to  the  parties  from  th^ 
sales  effected  by  the  defendant ;  and  it  is  clear,  that,  und^*^ 
all  the  circumstances,  the  plaintiff  was  entitled  to  consid^ 
the  proceeds,  acknowledged  by  the  defendant  to  be  in  1^ ; 
'  hands,  and  which  the  latter  expressly  undertook  to  a^ 
propriate  to  take  up  the  bills  when  they  should  arrive  ^ 
maturity,  as  money  had  and  received  to  his  use. 

Mr.  Serjeant  Pell,  in  support  of  the  rule. — The  count  for 
money  had  and  received  was  not  relied  on  for  the  plainti^ 
nor  was  it  even  adverted  to  at  the  trial;  but  he  having  to- 
tally failed  to  establish  the  defendant's  undertaking  as  aet 
out  in  the  special  counts,  an  attempt  was  made  to  rely  ca 
the  account  stated.  It  is  evident,  that,  without  thespedil 
counts,  this  action  cannot  be  maintained.  No  e?ideiioe 
was  produced,  on  the  part  of  the  plaintiff,  to  shew  that  be 
had  accepted  the  bills  for  the  consideration  set  out  in  those 
counts ;  nor  was  there  any  proof  that  they  were  drawn  on 
account  of  the  defendant  and  John  Coffey  alone.  The 
butters  in  question  were  consigned  to  the  defendant  on  the 
joint  account  of  the  three ;  they  were  to  be  sold  on  audi 
account;  and,  of  the  profits  to  arise  from  such  sales,  ctdi 
party  was  to  receive  one  third.  It  must,  therefore,  be  con- 
sidered as  a  partnership  transaction,  and  that  being  the 
case,  the  plaintiff,  as  one  of  the  partners,  cannot  maintain 
an  action  against  the  defendant,  another  partner,  no  ba- 
lance having  been  struck,  and  no  agreement  entered  into, 
by  which  the  one  partner  had  engaged  to  be  separately 
liable  to  the  others. 

Lord  Chief  Justice  Best.— I  abstain  from  giving  any 
opinion  as  to  the  question  of  variance,  which  was  raised 
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or  the  defendant  at  the  trial,  it  bemg  quite  clear,  that  ^  18g5» 
lie  pUuntiff  is  entitled  to  recover  on  the  count  for  money 
lad  and  received.  It  has  been  said,  that  the  present  ac- 
ion  cannot  be  maintained,  as  this  was  a  partnership 
nmsaction;  and  that  the  proceeds  of  the  butters  con- 
igaed,  were  received  by  the  defendant  on  account  of  all 
hree  of  the  parties.  I  agree  that  the  amount  received  by 
lie  defendant,  on  account  of  the  consignments,  must  be 
MNuidered  as  money  in  his  hands,  for  the  benefit  of,  and  to 
le  divided  among,  the  three ;  but  that  which  transpired 
letween  the  plaintiff  and  defendant  took  it  out  of  the 
pint  or  partnership  account,  and  placed  it  to  that  of  the 
jlaintiff.  What  are  the  facts?  The  plaintiff's  brother, 
laving  drawn  two  bills  on  him,  for  the  value  of  the  but- 
3en  consigned,  the  defendant,  previously  to  the  plain- 
tiff's accepting  them,  guaranteed  to  provide  for  them, 
irhen  they  arrived  at  maturity,  out  of  the  proceeds 
irhich  he  acknowledged  were  then  in  his  hands,  and 
he  must  therefore  be  considered  to  hold  on  the 
s  account.  It  was  no  longer  partnership  money, 
but  became  bound,  in  the  defendant's  hands,  for  and  on 
locount  of  the  plaintiff;  and  when  the  plaintiff  paid  his 
icceptances,  (which  he  proved  he  did),  the  money  the  de- 
GaBdant  held  as  the  proceeds  of  the  butters,  became  se- 
parated firom  the  partnership  account,  and  was  money  had 
iod  received  by  him  to  the  plaintiff's  use.  When  a  con- 
tfBCt  has  been  executed,  a  party  is  entitled  to  recover  on 
the  common  counts.  Here  the  defendant  was  respon- 
sible to  the  plaintiff,  to  a  given  amount;  and  although  the 
contract  was  executory  in  the  first  instance,  i.  e.  until  the 
lulls  became  due ;  yet,  when  the  plaintiff  took  them  up,  it 
must  be  considered  as  executed.  I  am,  therefore,  of  opin- 
ion that  the  plaintiff  was  entitled  to  recover  on  the  count 
for  money  had  and  received. 

Mr.  Justice  Park. — It  is  unnecessary  to  come  to  any  de- 
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1825.  termination  on  the  question  of  variance,  or  to  enter  into  t 
critical  discussion  respecting  it;  for  I  concur  with  my  Lore 
Chief  Justice  in  thinking  that  this  action  may  be  maintun 
ed  on  the  count  for  money  had  and  received;  or,  if  not|  oi 
the  account  stated.  In  Foster  v,  Allansan  (a),  where  tw- 
persons  entered  into  articles  of  partnership  for  seven  yean 
in  which  there  was  a  covenant  to  account  yearly,  and  t 
adjust  and  make  a  final  settlement  at  the  expiration  oftkr 
partnership;  and  they  dissolved  the  partnership  bef(»^ 
the  seven  years  were  expired,  and  accounted  together,  an 
struck  a  balance,  (which  was  in  favour  of  the  plaintiff),  in 
J  eluding  several  items  not  connected  with  the  partnership^ 

and  the  defendant  promised  to  pay  it; — it  was  held  that  ao 
action  o{  assumpsit  lay  on  such  express  promise;  Bs,hj 
the  stating  of  the  account  and  introducing  other  artieks 
not  relating  to  the  partnership,  the  nature  of  the  demaod 
was  changed,  and  a  new  cause  of  action  arose,  independendj 
of  the  articles  of  partnership.     So  here,  although  the  but- 
ters were,  in  the  first  instance,  consigned  to  the  defendant, 
on  the  joint  account  of  all  three,  viz.  himself,  the  jdua- 
tifi*,  and  his  brother;  yet  it  was  necessary  for  the  plaintif 
to  draw,  and  find  an  acceptor  to,  the  bills  in  quettiff 
which  were  drawn  for  the  amount  of  the  butters  fseai; 
which  the  plaintiff  said,  although  I  am  a  partner  in 
transaction,  yet  I  will  not  accept  the  bilL^,  unless  I  hf 
security ;  the  defendant  then  undertook  to  appropriat 
proceeds  of  the  butter  in  his  hands,  to  the  payment 
bills,  when  they  should  arrive  at  maturity ;  and  the 
tiff,  having  paid  their  amount  out  of  his  own  pof 
entitled  to  recover  it  from  the  defendant ;  as  the 
taking  given  by  him  was  not  only  fair,  but  disti 
unconnected  with  the  partnership. 

Mr.  Justice  Burrough.  —  My  Lord  Chief  Ji 
my  Brother  Park,  have  put  the  true  construe' 

(a)  2Terin  Rep.  479. 
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ansaction  which  took  place  between  the  plaintiff  and  de- 
ndant,  as  to  providing  for  the  bills  in  question.  The 
.tier  undertook  to  appropriate  a  sum,  then  in  his  hands^ 
>  ooeet  them^  when  they  should  become  due :  and,  although 
be  plaintiff  might  not  have  been  entitled  to  recover  on  the 
pedal  counts^  the  action  is  maintainable  on  that  for  money 
tad  and  received.    This  rule  therefore  must  be — 

Discharged  (a). 
(a)  Mr.  Justice  Gatelee  was  absent,  being  at  Chambers. 
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May  lOth. 

was  an  action  of  replevin.    The  plaintiff,  in  his  de-  in  an  action  of 
J«Tation,  alleged  that  the  defendant  took,  and  unjustly  de-  Sln^S^Wn- 
*>ned,  two  cows  of  the  plaintiff,  in  a  certain  common,  tir*  jatUe,  the 

^  ,  *^     ^  defendantavow- 

Vka  Alnwick  Moor,  otherwise  Ay  don  Forest,  ed  under  a  grant 

The  defendant  pleaded  several  avowries ;  in  one  of  pasture,  ftom 
^lich  he  justified  the  taking,  *'  because  the  town  or  bo-  ^l^^^^^l 
piigh  of  Alnwick,  in  the  county  of  Northumberland,  b,  burgesMs  oMhe 

ji»  •  1  *»i  '    p  -i-i-      borough  of  i#./ 

la,  irom  time  whereof  the  memory  of  man  is  not  to  the  and  the  plaintiff 
^ntrary,  hath  been,  an  ancient  town  or  borough,  in  which  ^"Jjlj  ^^J^l 
J^ere  is,  and,  for  all  the  time  aforesaid,  hath  been,  a  body  "tJon  ^^-  had 

,^  ,  ,  been  accuatom* 

^tic  and  corporate,  known  by  divers  names  of  mcorpo-  ed  to  appoint  a 
*tion,  and,  amongst  others,  by  the  name  of  *  The  Bur-  propernumber 
^»es  oi  Alnwick  i  and  the  said  town  or  borough  is,  and  of  herds,  for 

'  .      .  ( amongst  other 

^m  time  whereof,  &c.  hath  been,  situated  within  a  cer-  things)  taking 
**i  manor  or  barony  called  *  The  Manor  or  Barony  of  ue  put  upon  the 
'«Hwc?*/*  and  the  said  place  in  which,  &c.  is,  and,  at  the  S'JSTo  "ap^it, 
id  time  when,  &c.  was,  and  from  time  whereof,  &c.  hath  for  the  pains  of 
^^^,  a  large  tract  of  land,  common,  or  waste  ground;  and  a  reasonable  and 
^  same  lies  within,  and  from  time  whereof,  &c.  hath  been  ^^^achof 

such  herds,  to 
be  depastured 
*^*<m;— Held  sufficient,  after  verdict; — although  it  was  urged  that  the  number  of  herds  and 
**5*,  and  the  duties  required  from  the  herds,  should  hare  been  set  out,  with  certainty,  in  the  plea. 
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1S25.  ^       and  is  •  parcel  of,  the  said  manor  or  barony :  and  Williamt 
de  Vesci,  being  lord  of  the  said  manor  or  barony,  and  b^ 
ing  seised  of  the  said  place  in  which,  &c.  in  his  demean^ 
as  of  fee,  long  before  the  said  time  when,  &c.  to  wit,  ^ 
the  reign  of  Henry  the  Second,  gave  and  granted,  in  ac^, 
by  his  certain  instrument  in  writing  (the  date  whereof    j 
unknown  to  the  defendant),  to  the  burgesses  of  the  s^lt/ 
town  or  borough  of  Alnwick,  common  of  pasture  in  the 
said  place,  in  which,  &c« ;  and  by  subsequent  grants  of  cei^ 
tain  succeeding  lords  of  the  said  manor  or  biurony,  tbe 
said  grant  of  the  said  William  de  Vesci  was  confirmed  to 
the  said  burgesses,  for  ever;  to  wit,  by  a  certain  grant  in 
writing,  made  long  before  the  said  time  when,  &c.  (the 
date  whereof  is  unknown  to  the  defendant),  of  WilUamde 
Vesci f  son  and  heir  of  Lord  Eustace  de  Vesci,  and  grand- 
son of  the  first-named  William  de  Vesci:  and  by  a  oe^ 
tain  other  grant,  in  writing,  of  William  de  Vesci,  brother 
and  heir  of  John  de  Vesci,  and  son  of  the  last-named  WIr 
Ham  de  Vesci,  bearing  date  long  before  the  said  time  when, 
&c.  to  wit,  on  the  Sunday  after  tbe  feast  of  St.  Michad, 
in  the  year  of  our  Lord,  1290:  and  the  said  body  corpo* 
rate,  ever  since  the  making  of  the  said  first-mentioned 
grant,  and  at,  and  long  before,  the  said  time  when,  ftc 
have  had,  and  have  used  and  been  accustomed  to  hafe, 
and  of  right  ought  to  have  had,  and  still  of  right  ought  to 
have,  by  virtue  of  such  grants,  for  each  of  the  several  tm^ 
gesses  of  the  said  town  or  borough  of  Alnwick,  inhabitiDg 
therein,  common  of  pasture  in  and  upon  the  said  place  in 
which,  &c." — The  defendant  then  averred,  "  that  long  be- 
fore the  said  time  when,  &c.  to  wit,  on  the  24th  April,  183S, 
he  became,  and  continually  from  thence,  and  imtil,  and 
at,  and  after,  the  said  time  when,  &c.  was,  and  had  been, 
and  then  was,  one  of  the  burgesses  of  the  said  town  or  bo- 
rough of  ^/;iu;/er^;  and  at  the  said  time  when,  &c.  inhabit- 
ed, and  then  did  inhabit  therein;  and  was,  at  and  during 
all  the  time  aforesaid,  and  then  was,  entitled  to  conmion  of 
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pasture  as  aforesaid^  in  the  said  place  in  which^  &c. :  and  ^^^^, 
because  the  said  two  cows,  in  the  said  declaration  men- 
tioned, were,  at  the  said  time  when,  &c.  depasturing 
and  destroying  the  grass  there  then  growing  and  being, 
snd  doing  damage  to  the  defendant,  so  that  he  the  de- 
fendant could  not  have  and  enjoy  the  aforesaid  common 
ct  pasture  there,  in  so  large  and  ample  a  manner  as  he 
then  and  there  ought  to  have  had  and  enjoyed  the  same, 
he  well  avowed  the  taking  of  the  said  two  cows  in  the  said  ' 
place,  in  which,  &o.  and  justly,  &c.  as  and  for  a  distress 
fer  the  said  damage  so  by  them  there  done  and  doing,  as 
aforesaid." 

To  this  avowry  the  pkintiff  pleaded  in  bar,  among  other 
ideas,  the  following: — "  That  from  time  whereof  the  me- 
imryof  man  is  not  to  the  contrary,  hitherto,  the  said  body 
politic  and  corporate,  in  the  said  avowry  mentioned,  hath 
consisted  of,  amongst  other  persons,  divers,  to  wit,  four 
duonberlains,  and  twenty-four  common«councilmen,  being 
burgesses  of  the  said  town  or  borough,  in  the  said  avow- 
ry mentioned.  And  from  time  whereof,  &c.  hitherto,  such 
conmon-councilmen  and  chamberlains,  or  the  greater  part 
of  them,  being  in  common-council  assembled,  have  appoint- 
ed, and  have  been  used  and  accustomed  to  appoint,  and 
of  right  ought  to  have  appointed,  and  still  of  right  ought 
to  appoint,  a  reasonable  and  proper  number  of  herds,  for 
(amongst  other  things,)  the  herding,  tending,  and  taking 
care  of  the  cattle  put  upon  the  said  place,  in  which,  &c. 
under,  and  by  virtue,  and  in  exercise,  of  such  right  of  com- 
mon as  in  the  said  avowry  is  mentioned:  and  also,  for 
and  during  all  that  time,  have  appointed,  and  of  right 
ought  to  have  appointed,  and  still  of  right  ought  to  ap- 
point, for  the  pains  and  trouble  of  each  such  herd,  a  rea^ 
sanable  and  proper  number  of  stints  of  each  of  such  herds 
as  last  aforesaid,  to  be  depastured  in  and  upon  the  said 
place  in  which,  &c.  And  that,  for  and  during  all  the  time 
aforesaid,  the  said  last-mentioned  body  politic  and  corpo- 
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1825*  rate  hath  had  and  used,  and  been  accustomed  to  have  andk^ 
Elliott  use,  and  of  right  ought  to  have  had  and  used,  and  stil^ 
Hardt.  ^^  right  ought  to  have  and  use,  for  each  of  such  herds 
last  aforesaid,  common  of  pasture  in  and  upon  the 
place  in  which,  &c.  for  so  many  stints  as  were  so  appoin^p. 
ed  as  aforesaid,  of  each  of  such  herds  as  last  aforesaid^'^ 
It  was  then  averred,  that  the  plaintiff  was  duly  appoint^^ 
herd,  and  had  two  stints  appointed  to  be  depastured,  tk^^ 
same  being  a  reasonable  number. 

The  defendant,  in  his  repUcation  to  this  plea,  denied 
the  right  of  common  for  the  herd's  cattle,  and,  at  the  trials 
before  Mr.  Justice  Bayley,  at  Newcastle,  at  the  Summer 
Assizes,  1824,  it  appeared  that  there  were  sixty-five  m^ 
sues  on  the  record,  on  twelve  of  which  the  jury  found  m 
verdict  for  the  plaintiff,  and,  on  forty-two,  for  the  defend- 
ant; it  having  been  agreed  that  a  juror  should  be  widB- 
drawn,  as  to  the  remaining  eleven. 

A  rule  nisi  having  been  obtained  by  Mr.  Serjeant  Aii^ 
in  the  last  Michaelmas  Term,  to  enter  up  judgment  br 
the  defendant,  non  obstante  veredicto,  on  the  ground  tha^ 
the  plaintiff's  pleas  in  bar  were  not  suflScient  to  stutain 
such  verdict, — 

Mr.  Serjeant  Wilde  shewed  cause,  when  the  Court  or- 
dered the  entry  of  the  verdict  on  the  postea  to  be  con- 
fined to  the  avowry  and  plea  in  bar,  as  above  set  fbrdif 
in  order  to  raise  the  question  as  to  the  sufficiency  of  sudi 
plea,  which  was  now  argued  by 

Mr.  Serjeant  Taddy,  for  the  plaintiff;  and  by- 
Mr,  Serjeant  Cross,  for  the  defendant. 

For  the  plaintiff,  it  was  submitted,  that  the  main  objec- 
tion to  the  plea  was,  that  nothing  appeared  on  the  face  of 
it,  by  which  it  could  be  ascertained  what  might  be  a  r^ 
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able  and  proper  number  of  herds,  and  what  a  reasonable      ^}^f^ 
I  proper  number  otstintB  of  each  of  such  herds ;  but  that, 
n  supposing  such  an  objection  might  have  availed  on 
cial  demurrer,  still  it  was  too  late  after  verdict;  for  in 
ealdle  v.  Miller  (a),  where  a  plea  in  bar  to  an  avowry 
damage  feasant,  omitted  to  state  that  the  cattle  were 
mni  and  couchant,  the  Court  held,  that, .  although  bad 
special  demurrer,  still  it  was  cured  by  verdict.     In 
mer's  Abridgment  {h)^   it  is  laid  do¥m,  that  prescrip- 
D  for  common  sans  number,  appurtenant  to  land,  with- 
fc  saying  levant  and  couchant,   is  ill;    and  Miller   v. 
aples{c)  is  there  referred  to,  where  Mr.  Justice  Twisden 
dy ''  if  you  prescribe  for  common  without  number,  appur- 
uut  to  the  land,  you  can  put  in  no  more  cattle  than 
lat  is  proportionate  to  your  land;  for  the  law  stints  you 
that  case  to  a  reasonable  number.     But  if  you  prescribe 
r  common  without  number,  in  gross,  what  is  it  that  sets 
y  bounds  in  that  case  ?  There  was  a  case  in  GlyntCs  time 
JUasselden  v.  Stoneby,  where  Masselden  prescribed  for 
^Boaoaa  without  number,  without  saying  levant  et  couch' 
^9  and  that,  being  after  a  verdict,  was  held  good ;  but,  if 
huul  been  upon  a  demurrer,  it  would  have  been  other- 
ie,"    Here,  it  must  be  presumed,  that  the  Jury,  at  the 
b],  ascertained,  by  the  evidence  adduced,  what  was  a 
^ODable  and  proper  number  of  herds  and  stints. .  And 
iiioiigh  the  word  **  reasonable"  may  be. averred  in  plead- 
B  as  matter  of  law,  it  is  ultimately  a  fact  to  be  found 
^  the  Jury.     In  the  common  count  for  goods  sold  and 
^Itveredy  the  plaintiff  avers  that  the  defendant  is  tndebt- 
1  to  him  in  so  much  as  the  goods  are  reasonably  worth, 
od  that  is  a  sufficient  averment: — the  value  must  be 
icertained  by  evidence.     In  the  case,  too,  of  coparceners, 
'liere  one  claims  her  share  with  others,  the  writ  is  de  ra^ 

(n)  1  Lev.  196.  (c)  I  Mod.    7;   S.  C.  fumin§ 

ih)  Tit  *'  PreMriptioD,"  D  3.        StabUs  ▼.  MelUm,  2  Ler.  246. 

VOL.  X.  A  A       ^ 
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1825.^       HonabiU parte  (a),  and  what  that  part  may  be  is  mere  nut- 
ter of  evidence ;  as^  by  such  writ,  a  person  may  see  what  wbX 
and  services  all  the  land,  which  is  partible  betwixt  the  w- 
ters,  shall  yield  and  pay  unto  the  chief  lord,  and  accord* 
ingly  put  every  one  of  the  heirs  to  her  part.     It  has  invi- 
riably  been  held,  that  copyhold  fines  must  be  rea$onaNe, 
though  the  value  of  th6  lands  is  uncertain;  and  in  JZof- 
ialTs  Entries  (6),  there  is  the  form  of  a  writ  for  reasamik 
estovers,  as  well  as  for  repairing  or  building  a  new  home. 
What  is  reasonable  for  either  of  these  purposes  may  be 
claimed  as  such,  and  ascertained  by  a  Jury;  and,  thef^* 
fore,  it  is  too  late,  to  raise  such  an  objection  as  the  praart 
after  verdict.     In  Clarksan  r.Woodhouse{c)9  itwas^alfeg- 
ed,  that  there  was  a  custom,  that  the  owners  of  a  waste  or 
common  had  set  out  and  assigned  to  the  owners  and  oe? 
cupiers  of  lands,  upon  their  reasonable  request,  cerCiiB 
reasonable  parts  and  proportions  of  the  waste  or  eommon; 
and  it  was  objected,  that  it  was  too  indefinite,  rur.  tSkiffa% 
that  the  lord  should  set  out  a  reasonable  part,  irtdioat 
saying  what  part;  to  which  it  was  answered,  that  reaon* 
ableness  might  be  tried  by  a  Jury,  if  the  part  samgoiA 
did  not  appe^  to  the  commoners  bufiicient;  that  in  the 
case  of  estovers,  it  is  always  so  laid ;  and  Lord  Mansfdi 
said,  *'  as  to  the  point  of  unreasionableness  the  Jaw  Mh 
trols  any    arbitrary   conduct  of  the  lord.'*      In  AUd 
V.  Weekly  (d),    the  defendant  prescribed,    that  aD  Ae 
inhabitants  of  a  vill  had,  time  out  of  memory,  used  to 
dance  in  the  plaintifi*'s  close,  at  all  tnkies  of  the  year,  at  diair 
free  will,  for  their  recreation ;  and  so  justified  the  dance 
diere:  and  on  its  being  moved,  in  arrest  of  judgment,  tbit 
this  prei^cription  to  dance  in  the  freehold  of  anodier,  sad 
spoil  his  grass,  was  void,  especially  as  it  was  laid  at  A 
times  of  the  year,  and  not  at  seasonable  times ;  and  ths^ 


(a)  Fits.  Nat.  Brev.  19.  (c)  5  Tertt  Rep.  412,  a. 

(*)  P.  639.  (rf)  ILer.  176. 
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fit  were  good,  it  pught  to  have  been  laid  by  way  of  cut-  .j^^ 
Mtt  in  the  town,  and  not  by  prescription  in  the  persons; 
nd  a  case  was  cited,  where  it  was  so  adjudged  on  de^ 
mner:  yet  the  Court  said,  that  though,  perhaps,  it  had 
mm  ill  on  demurrer,  yet,  that  issue  having  been  taken 
Mreom,  and  found  for  the  defendant,  it  was  -good.  So, 
C^PSiek  V.  Rawling{a),  a  custom  for  all  the  inhabitants  of 
parish  to  play  at  all  kinds  of  lawful  games^  sports,  and 
,  in  the  close  of  A.,  at  all  seasonable  times  of  the 

f  at  their  free  will  and  pleasure,  was  held  good ;  and 
t  have  been  left  to  the  Jury  to  determine  what  such 
monable  times  were.  If,  however,  the  defendant  had, 
i  the  present  instance,  demurred  to  the  plaintiff's  plea, 
10  demurrer  could  not  have  availed ;  for  it  is  not  unoer- 
in  on  the  iace  of  it,  as  the  reasonable  and  proper  num« 
vof  cattle  to  be  depastured,  might  be  measured  or  asoer* 
inad  by  the  fact  of  levancy .  and  couchancy.  So,  the 
fmrnrd  to  the  herds  was  to  be  estimated  and  proportioned 
mmding  to  the  number  of  cattle  fed  on  the  common. 

mtaaure,  therefore,  £»r  the  commonable  cattle  of  the 
must  also  be  that  of  those  of  the  herds;  and 

»  reasonable  and  proper  as  to  the  former,  must  also 

pioportftonately,  as  to  the  latter.    But  the  avowant 

«vafl  himself  of  this  objection,  as  the  grant  was 

Id  the  corporation  of  die  town  and  borough  of  Alm^ 
mif  and  not  to  the  herds,  and  in  his  avowry  he  has  alleged 
■Mif  to  be  one  of  the  burgesses ;  and  the  grant  was  to 
n^^SQirponition  for  the  use  of  the  burgesses,  and  certain 
rmits  to  be  appointed  by  them.  The  burgesses  cannot, 
sncfcre^  contest  the  rights  of  their  servants,  which  grow 
i  <if  nnd  form  parcel  of  their  own ;  a3  the  grant  is  not  a 

povper  to  die  corporation  to  assign  over  a  right  of 
,  but  a  grant  to  the  corporation  and  their  servants; 
d  wluit  is  a  reasmiable  reward  for  the  services  of  the 

(a)  2  H.  Bl.  393. 
AA  2 
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25^       herds,  is  matter  of  fact,  to  be  ascertained  by  the  extent  ^ 
the  duties  required  from  them ;  that  is,  the  number  of  ti^e 
cattle  they  have  to  attend.     Where  a  copyholder  pre- 
scribes  for  common  in  the  manor  of  another,  he  prescribes 
in  the  lord,  who  claims  for  himself  and  his  tenants,  ifbo 
are  copyholders.    .This  is  not  a  question  as  between  the 
lord  and   the  corporation  and  burgesses,   but  between     • 
one  of  those  burgesses  and   the  servants  employed  bjr 
the  corporation.     If,  therefore,  the  avowant  contend  that 
the  original  grant  was  bad,  it  is  quite  clear  that  he  bid 
no  right  to  distrain ;  and  if  good,  the  plaintiff's  right  wis 
equivalent  to,  and  coeval  with,  that  of  the  defendant 

For  the  defendant,  it  was  insisted,  that  the  phdntiff's 
plea  in  bar  was  clearly  bad,  as  it  set  out  a  void  prescrip- 
tion ;  and  that  such  defect  could  not  be  cured  by  verdict 
It  is  merely  stated,  in  the  plea,  that  a  reasonable  and  proper 
number  of  herds  was  to  be  appointed,  for  {amongst  idher 
things)  herding  and  taking  care  of  the  cattle  put  on  die 
common;  and  it  does  not  appear  what  those  other  things 
were.    They  might  be  altogether  unconnected  with  the 
plaintiff's  right  of  common;  nor  was  the  precise  number 
of  cattle  or  herds,  or  the  duties  to  be  required  of  thoie 
herds,  set  out.     Their  functions  are  not  confined  to  die 
taking  care  of  the  land  and  cattle.     That  might  have 
formed  but  a  small  portion  of  them.     The  term  herd  is  of 
an  equivocal  meaning.     It  is  rather,  in  fact,  applicable  to 
the  cattle  themselves  than  to  their  keepers.   The  Jury  han 
not  found  what  was  a  reasonable  number  of  stints;  9L.reth 
sonable  number  is  indefinite  and  uncertain,  and  it  does 
not  follow  that  they  should  be  .confined  to  two*    The  ver- 
diet  merely  found  the  existence  of  a  right  to  appoint  herds; 
and  the  right  claimed  is  of  a  new  species,  being  a  right  of 
conunon  in  gross  for  an  indefinite  number  of  herds,  and 
stints  for  an  indefinite  number  of  cattle,  without  any  al- 
legation as  to  whose  cattle  they  are  to  be,  or  whether  com- 
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HDOliable,  or  of  the  times  of  the  year  at  which  they  are  to  \}^^ 
be  turned  on :  and  in  MeUar  v«  Spateman  (a)  it  was  held, 
liat  a  corporation  might  prescribe  for  common  in  gtoss, 
lor  cattle  lepant  and  couchant  within  the  town,  but  that 
hey  could  not  do  so  for  common  in  gross  without  number. 
Ind  Lord  Chief  Justice  Kelynge  there  said  (fr),  *'  there 
snmot  be  any  common  in  gross,  without  number:*'  and 
lie  Court  heldj  that  the  plea  was  bad  for  want  of  the 
irords  levant  and  couchant  within  the  town.  So,  here,  the 
ilea  is  equally  uncertain ;  and  though  it  do  not  in  terms 
daim  a  right  so  extensivei  yet  it  does  so  in  effect,  as  the 
corporation  are  stated  to  have  been  accustomed  to  appoint 
i  reasonable  and  proper  number  of  herds,  to  whom  a  rea- 
KNiable  md  proper  number  of  stints  was  to  be  appointed 
or  their  trouble ;  and  such  cattle  are  not  stated  to  be  con- 
ined  to  commonable  cattle,  or  to  those  that  might  be  levant 
md  couchant  within  the  borough,  but  may  apply  to  any 
leacription  of  cattle  whatever.  The  plea  is,  therefore, 
mcertain  and  bad  upon  the  face  of  it;  and  as  the  Jury 
lave  not  found  the  number  or  description  of  the  common- 
ible  cattle,  or  the  number  of  herds  or  stints,  it  must  be 
sonsidered  in  the  same  light  as  if  the  defendant  had  rais- 
ed his  objection  to  it  by  special  demurrer.  In  Greene  v. 
Berry  (c),  a  prescription  for  copyholders  to  pay,  for  a  fine, 
ipon  a  renewal,  not  more  than  two  years'  rent,  but  to  pay 
wo  years'  rent,  or  less,  was  held  void  for  uncertainty. 
Ijid  in  Da  Costa  v.  Clarke  (cf),  a  plea  in  bar  to  an 
LVowry  damage  feasant,  claiming  that  the  locus  in  quo 
lught  to  be  open  and  common  on  or  before  a  particular 
lay,  and  from  thence  for  three  weeks  and  upwards,  and 
hat  the  cattle  were  upon  the  land  when  it  ought  to  be 
ipen  and  common  as  aforesaid,  such  plea  was  held  bad 
or  uncertainty,  even  after  verdict,  the  right  of  common 

(•)  I  S^und.  343.  (c)  2  Roue's  Abr.  264;  S.  C. 

(5)  P.  346  c.  Vm.  Abr.  tit.  "  Prescription  *  D. 

(J)  2  Bos.  &  Pul.  257. 
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-j^?^"  being  too  generally  described,  both  in  its  oonunen^ement 
Elliott  and  conclusion.  So  here  the  right  is  not  only  too  general- 
hardt.       ly  described,  but  the  claim  is  indefinite  and  uncertaiiu 

Lord  Chief  Justice  Best. — ^This  case  has  been  ei- 
tremely  well  argued,  both  for  the  plaintiff  and  defendant. 
It  is  unnecessary  to  decide  whether,  as  the  right  of  cob* 
mon  was  granted  to  th6  corporation,  they  could  asriga 
oyer  ot  delegate  such  right  to  another.    That  would  de* 
pend  on  the  question,  whether  it  were  conunon  in  grou, 
appendant,  or  appurtenant.    But  the  first  and  main  qoei- 
tion  is,  whether  the  right  and  duties  of  the  herds  have  beea 
alleged,  with  a  sufficient  degree  of  certainty^  in  the  pliiiH 
tiff's  plea  in  bar.  It  is  not  necessary  for  us  to  determine  tiiit 
point  as  if  it  had  come  before  us  on  special  demurrer,  die 
objection  not  having  been  taken  until  after  verdict.    Isiiie 
might  have  been  taken  on  the  prescription.    Although  ns 
question  was  raised  for  the  Jury  to  determine  what  w« 
a  reasonable  number  of  herds  or  stints ;  yet  it  was  unneoe^ 
sary,  as  it  was  admitted  on  the  face  of  the  pleadings  that 
the  corporation  had  a  right  to  appoint  a  reasonable  and 
proper  number  of  herds  for  taking  care  of  the  cattk,  as 
well  as  a  reasonable  and  proper  nimiber  of  stints  to  be  de- 
pastured on  the  common,  for  the  pains  and  trouble  of  eadi 
such  herd :  and  it  appears  to  me  that  it  has  been  set  out 
with  sufficient  certainty.    The  reasonableness  of  the  num- 
ber of  herds,  must  depend  on  the  number  of  cattle  the 
common  can  bear  in  any  one  year.     The  cases  which  bate 
been  cited  for  the  plaintiff,  as  well  as  the  instances  put» 
as  bearing  an  analogy  to  the  present  question,  appear  to 
me  to  be  decisive,  to  shew  that  no  greater  degree  of  cer- 
tainty can  be  required  than  has  been  alleged  in  the  plea  in 
bar;  as,  for  instance,  in  the  case  of  a  claim  by  one  of  t|iiee 
coparceners,  although  she  be  entitled  to  claim  one  tbirdi 
yet  she  is  not  bound  to  demand  it ;  but  may  demand  a  ret^ 
sonable  part  of  the  property  to  which  she  is  entitled  as  jomi- 
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heiresfl :  fw  which  purpose  a  writ  de  roHomabiU  parie  may  1^25. 
be  sued  out.  If  that  mode  of  proceeding  mdy  be  adopted  in 
the  case  of  coparceners,  it  is  surely  enough  for  the  plain- 
tiff to  shew  that  the  corporation  had  been  accustomed  to 
ippoint  a  reasonable  number  of  herds,  each  of  whom  was 
BPlitled  to  a  reasonable  number  of  stints  for  their  pains  or 
luty,  in  taking  care  of  the  cattle  put  and  depastured  on 
kha  common.  So,  if  a  custom  be  pleaded  for  all  the  inha* 
bitants  of  a  parish,  to  play  at  games  at  all  seasonable  times 
>f  the  year,  it  may,  and  ought  to  be  left  to  the  Jury  to 
mf»  what  such  seasonable  times  are.  It  therefore  appears 
,  that  even  if  this  objection  had  been  raised  on  de* 

,  it  would  not  have  availed.  With  respect  to  the 
ion  as  to  the  validity  of  the  custom  itself,  I  am  bound 
»  speak  with  caution,  as  it  is  a  most  important  point;  but 
W  order  to  ascertain  this,  it  is  necessary  to  connect  the 
ivowry  with  the  plea  in  bar,  and  see  whether  they  state  a 
inniy  which  can  be  supported  in  point  of  law;  and  if  the 
sastom,  as  it  appears  on  the  face  of  both,  is  consistent  with 
«aaoD  and  justice,  and  has  subsisted  from  time  whereof  the 
■emory  of  man  is  not  to  the  contrary,  it  is  a  good  custom, 
nd  cannot  be  impugned.  The  defendant,  in  his  avowry, 
tales,  that  the  corporation  of  Alnwick  ^  under  and  by  virtue 
iTa  grant  from  the  lord  of  the  manor,  had  an  immemorial 
of  common  of  pasture  for  the  cattle  of  each  of  the  bur- 

inhabidng  within  the  town  or  borough  pi  Alnwick. 
inch  cattle  must  be  confined  to  those  which  are  levant  and 
tmekant  within  the  borough.  The  plaintiff,  in  his  plea 
a  bar,  admits  the  existence  of  the  grant,  but  says  in  effect, 
rhen  the  grant  was  proposed,  the  burgesses  of  Alnwick 
light  have  said  to  the  lord, ''  it  will  be  useless  to  us,  un- 
BM  we  are  allowed  to  appoint  herds  to  superintend  or 
ike  care  of  our  cattle ;  and  as  we  cannot  pay  them  for 
beir  services,  we  will  give  them,  in  Ueu  of  wages,  certain 
tints,  s.  e.  a  right  to  feed  and  depasture  a  certain  num* 
er  of  cattle  on  the  same  commonaUe  land.'     There  is 
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1825*^       nothing  unreasonable  in  such  a  supposition;  and  such  s 
.  grant  appears  not  only  to  be  intelligible,  but  consistent 
with  reason  and  justice ;  and  if  so,  it  may  be  pleaded  as  s 
custom  antecedent  to  the  memory  of  man,  and  it  is  so  stat- 
^  ed  on  the  face  of  the  record.     The  right  of  the  burgesses 
has  not  been  dbputed,  but  the  plaintiff  alleges  that  they 
have  a  still  further  right  than  that  of  connnon  of  pasturei 
via.  the  right  of  appointing  herds,  (of  which  the  defendant 
was  one),  and  allowing  them  a  certain  number  of  stints,  bj 
way  of  compeilsation  for  their  trouble,  in  taking  care  of 
the  cattle  of  the  burgesses,  depastured  on  the  common; 
and  if  this  formed  part  of  the  original  grant,  as  is  now 
determined  by  the  verdict  of  the  Jury,  which  appears 
to  me  to  be  just,  equitable  and  reasonable,  it  removes  sD 
doubt,  and  is  an  answer  to  the  objection  that  has  bea 
raised  to  the  title  of  the  plaintiff,  as  one  of  the  burgesses, 
to  an  absolute  right  of  common.     Although  such  a  right 
cannot  be  assigned,  it  may  be  pleaded  by  way  of  prescript 
tion,  or  as  a  grant ;  and,  as  it  is  a  reasonable  grant,  it  msy 
well  be  the  foundation  of  a  prescription;  and  if  so,  the  cus- 
tom, as  pleaded  by  the  plaintiff,  is  a  good  and  valid  cus- 
torn. 

Mr.  Justice  Park. — I  think  this  case  is  concluded  bj 
the  verdict.  I  do  not  say,  that  the  plea  in  bar  would  have 
stood  the  test  of  a  special  demurrer;  but  the  custom,  as 
therein  stated,  does  not  only  appear  to  be  reasonable,  but 
is  perfectly  consistent  with  good  sense. 

Mr.  Justice  Buurough.  —  We  may  assume  that  the 
grants  to  the  burgesses  and  their  herds,  were  coeval,  and 
consistent.  That  De  Vesci,  the  original  lord  of  the  mar 
nor,  granted  a  right  of  common  of  pasture  to  all  the  bur- 
gesses o{  Alnwick,  and,  at  the  same  time,  allowed  them  to 
appoint  herds  to  superintend  and  take  care  of  the  cattle  de- 
pastured on  the  common,  and  also  to  appoint  certain  stints  to 
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etdi  of  such  herds,  by  way  of  remuneration  for  their  ser- 

rioes  or  trouble.    It  b  quite  clear,  that  such  a  grant  would 

not  be  illegal ;  and  although  it  has  been  said,  that  the  word        Hardv. 

''  reasonable,*'  as  to  the  number  of  herds  and  stints  to 

be  appointed,  is  indefinite  and  uncertain,  still  it  could  not 

be  stated  otheiwise  in  the  plea,  as  the  numbers  must  vary 

leeording  to  times  and  <^cufiistances,  and  the  quantity  of 

eaitle  depastured  on  the  common ;  and  the  remuneration  to 

die  herds,  for  their  services,  must  also  vary  accordingly*  It 

AKrefore  appears  to  me,  that  the  finding  of  the  Jury  is  con- 

dnsive,  and  that  this  rule  must  consequently  be  discharged; 

Mr.  Justice  Gaselee. — At  the  time  of  the  first  argu- 
meat  we  felt  a  difficulty  as  to  the  finding  of  the  Jury, 
Kymeofthe  issues  being  inconsistent  with  others,  and  we 
fterefore  directed  the  postea  to  be  amended,  so  as  to  con- 
be  the  point  to  the  avowry  and  plea  now  before  us.  The 
r^t  of  the  burgesses  to  claim  common  of  pasture  on  the 
locus  in  quo,  is  founded  on  prescription,  and  the  defendant 
has  so  treated  it  in  his  avowry ;  and  there  is  nothing  on 
die  &ce  of  the  pleadings,  to  shew  that  the  grants  to  the 
burgesses  and  to  the  herds  were  not  one  and  the  same  grant, 
and  made  at  the  same  time.  Whether  the  plea  in  bar 
would  have  been  good  or  sufficient,  on  special  demurrer, 
it  18  unnecessary  now  to  consider ;  neither  is  it  necessary 
to  decide  the  times  at  which  the  right  was  to  be  exercised, 
as  the  defendant,  by  the  terms  of  his  avowry,  claims  a 
right  at  all  times  of  the  year: — the  plaintifi^,  therefore,  need 
not  set  out  what  those  precise  times  were ;  at  all  events,  it 
was  a  question  which  the  Jury  were  competent  to  ascertain. 
Taking,  therefore,  the  whole  of  the  avowry  and  plea  toge- 
ther, it  appears  that  there  was  a  grant  of  common  of  pas- 
ture to  the  burgesses  for  their  cattle  levant  and  couchani, 
and  also  a  concurrent  right  for  them  to  appoint  or  employ 
herds,  who  were  to  superintend  or  take  care  of  such  cat- 
tle:  there  is  nothing  illegal  in   such   a  grant;   and  al- 
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though  it  has  been  contended  that  it  is  bad,  becauas  it 
amounts  to  a  grant  Mcms  nombre;  still  the  number  of  the 
herds  is  to  be  specified,  and  they  are  to  be  nominated  and 
appointed  by  a  select  body  of  the  corporation ;  and  we  caB- 
not  assume  that  such  body  would  appoint  more  than  a  res- 
sonable  number;  or,  if  they  had  in  &ct  done  so,  it  might 
have  been  pleaded.  So,  if  any  of  the  allegations  in  the  plaia- 
tiff's  plea  were  untrue,  the  defendant  might  haye  traveis- 
ed  them ;  and  as  he  has  not  done  so,  the  contrary  must  be 
presumed.  Besides,  this  is  not  a  question  between  the  laid 
of  the  manor  and  his  tenants,  or  between  the  grantor  a&d 
grantees,  but  between  the  burgesses  and  their  herds;  they 
stand  upon  the  same  ground :  and  as  the  Jury  have  found  that 
the  latter  were  entitled  to  certain  stints,  they  have  virtual- 
ly established  all  the  other  allegations  in  the  plea;  and  al- 
though it  may  be  uncertain  in  terms,  still  there  ia  no  ground 
to  arrest  the  judgment,  or  induce  the  Court  to  interfere 
after  verdict.    This  rule,  therefore,  must  be 


Discharged. 


Wednesday, 
May  111  A. 

The  defend- 
ant's attorney 
entered  into  the 
usual  undertak- 
ing»  under  a 
Judge's  order, 
to  pay  the  plain- 
tiff the  amount 
of  his  debt  and 
costs,  on  the 
proceedings 
being  stayed ; 
and  the  defend- 
ant died  before 
taxation :— • 
Held,  that  the 
attorney  was 
itill  bound  to 
perform  his  en« 
gagcment* 


Hellings,  Gent.,  One  &c.  v.  Jones. 

A  RULE  was,  on  a  former  day  in  this  Term,  obtained  bf 
Mr.  Serjeant  PeU^  calling  on  the  defendant's  attorney  ft) 
shew  cause  why  he  should  not  pay  the  plaintiff  the  sum  of 
27^,  being  the  amount  of  the  debt  and  costs  in  theniiti 
according  to  bis  undertaking. 

Mr.  Serjeant  Wilder  afterwards  shewed  cause,  od  an 
affidavit  stating,  that,  shortly  after  the  writ  was  sued  ont, 
vtM.  m  May 9  18^,  the  defendant's  attorney  applied  to  the 
plaintilF  to  stay  the  proceedings  in  the  action ;  which  wtf 
done,  under  a  Judge's  order,  in  the  usual  form,  on  the  at- 
torney's entering  into  an  undertaking  to  pay  the  debt  and 
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costs;  bat  that  previously  to  the  taxation,  and  before  the         1825- 
t'me  for  putting  in  bail  bad  expired,  the  defendant  died 
insolvent;  and  it  was  contended,  that  his  death  discharged 
the  attorney  from  his  undertaking. 


Mr.  Serjeant  Pellf  in  support  of  his  rule,  submitted, 
tlut,  as  the  defendant's  attorney  had  undertaken  to  pay 
the  jdaintiff  his  debt  and  costs,  and  had  entered  into  the 
nsoal  engagement  to  that  effect,  he  was  bound  to  abide  by 
his  undertaking;  particularly  as  the  rule  to  stay  the  pro- 
ceedings would  not  have  been  made  absolute,  had  not  the 
andertaking  been  given. 

The  Court  having  inquired  of  the  Prothonotary,  as  to 
what  was  the  usual  practice  in  such  cases,  and  he  not 
being  aware  of  any  such  having  ever  occurred,  said,  that 
they  would  confer  with  the  Judges  of  the  Court  of  King^s 
Bench  on  the  subject,  and  ascertain,  if  possible,  whether 
such  an  instance  had  ever  happened  there;  as  it  was  fit  that 
the  {Nractice  of  both  Courts  should  be  conformable. 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Best  now  observed,  that,  on  inquiry, 
it  had  been  ascertained,  that  there  was  no  settled 
practice  on  this  point  in  the  Court  of  King's  Benehf  nor 
could  the  officers  of  that  Court  recollect  that  such  a  case 
had  ever  occurred  there.  But  (said  his  Lordship)  we  are 
of  opinion,  that,  notwithstanding  the  death  of  the  defend- 
snt,  his  attorney  was  bound  to  perform  his  engagement,  as, 
by  his  undertaking  to  pay  the  plaintiff  the  debt  and  costs, 
he  admitted  the  justice  of  his  claim;  and  such  admission 
of  the  attorney  is  equivalent  to  a  judgment  by  default. 
This  rule  therefore  must  be  made 

Absolute,  but  without  costs. 
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18S5. 

K?fe'  Williams  and  Others  r.  Rawlinson. 

ii^,!:S:^e  '''*«»  was  an  action  of  debt,  brought  by  the  plaintifft, 

plaintiffs,  bank-  bankers  in  London,  against  the  defendant^  one  of  the  suie- 

^"^  indebted  uT  ^^^^>  ^^  ^  bond^  dated  the  7th  January,  18^^  in  the  penal 


^Ti"  Ihifdl-^  sum  of  10,000t     The  defendant  having  craved  oyer  of 
fendant,  in         the  bond  and  condition,  the  latter  was  recited  as  follows:— 
lor/.'iS'.,  eze-         "Whereas  one  John  Threlfall  had  for  some  time  past 
Mcore u^pay-    had  a  banking  account  with  the  plaintiffs,  carrying  on  bu- 
"^^.IP  ^5       siness  under  the  name  and  firm  of  Williams,  Burgess  A  Co,f 

plaintiffk^ofany  .  >  o        7>        ^ 

sums,  which,  ibr  and  the  defendant  and  others  (naming  them)  having  agreed 
Uiey  mightad- '  to  join  Threlfall ui  the  bond,  for  the  purposes  and  with  such 
▼anceto/.^.,     conditions  as  there  under-written;  and  it  havinir  beenex- 

not  exceeding  ^ 

m  the  whole  pressly  asTeed  between  the  above  parties,  that  such  bond 

was  agreed  that  should  not  in  any  wise  prejudice  or  affect  a  certain  bond,  bear- 

SS^tSlone  ^S  <late  the  29th  day  of  November,  1817,  which  wasexe- 

which  had  been  cuted  and  given  by  the  said  John  Threlfall  and  others  to  . 

to  the  plaintiffs  the  above  plaintiffs,  and  their  late  partner,  William  Mqf' 
defendant  had  ^  /^^^9  ^^^  younger,  but  that  all  rights  and  remedies  under  or 

nonoUceofthe  |jy  yirtuc  thereof  should  remain  in  full  force,  virtue  and 

existence  of  the       •' 

debt  already         effect." 

U& from/f^.—  The  condition  of  the  above  obligation  was,  that  if  Thrdr 
b  ^mf  bank-^'  f'^^^'  ^^^  heirs,  executors,  or  administrators,  did  and  should, 
nipt,  and  was,    from  time  to  time,  and  at  all  times  thereafter,  reimburse 

at  that  time,  m-  ,   «  „  ,         .   «      ,         i   .     ./«  t 

debted  to  the  and  lully  pay  and  satisfy  the  plamtins,  or  the  survivor  or 
Sid  and  ne°w  ac-  survivors  of  them,  and  every  other  person  or  persons  who 
counts  general-    should  or  might  becomc  partner  or  partners  with  them,  or 

ly,  in  the  «um  of     ^  o  *^  '^  ^ 

10,732/.  12#.  either  of  them,  in  the  banking  business,  their  and  each  ot 

nieshehadpaid  their  executors  or  administrators,  all  and  every  sum  and 

a^''bank*8ub-  ^^^^  ^^  money,  which  the  plaintiffs,  or  the  survivor  or  sur- 

aequentiy  to  the  yivors  of  them,  or  any  partner  or  partners  in  their  said 

execution  of  the  ,  i        i  i        .  i  -  /•  i      i  ♦« 

first  mentioned    banking  busmcss,  sliould.  Within  ten  years  from  toe  uaie 

bond,  exceeded 

50002.;  but,  at 

the  time  of  paying  those  sums,  it  was  not  agreed  that  they  should  be  placed  to  his  credit*  on 

either  the  old  or  the  new  account  exclusively ;  and  /.  S.  saw  the  accounts  every  fiirtnigfat,  teeti^' 

ing  the  vouchers  half-yearly : — Held,  that  the  defendant  was  liable,  to  the  extent  of  his  secuitfJ 

on  the  bond;  and  that  the  instrument  was  properly  stamped  with  a  9/.  stamp. 
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thereof,  advance  or  pay,  or  be  liable  to  advance  or  pay,         i8S5. 
for  or  on  account  of  their  accepting,  indorsing,  discount-      Williams 
iDg,  paying,  or  satisfying  any  bill  or  bills  of  exchange, 
drafts,  notes,  orders,  or  other  engagements  whatsoever, 
Irhich  be,  the  said  John.  Threlfall,  should,  from  time  to 
tfane,  draw,  or  cause  to  be  drawn  upon  them,  or  make  payable 
at  their  said  banking  house ;  and  also  all  an^  every  other 
Bum  and  sums  of  money  which  the  plaintiffs,  or  the  sur- 
vivor  or  survivors  of  them,  or  any  partner  in  their  banking 
bunness  should,  within  the  period  aforesaid,  otherwise  lay 
oat  or  advance,  or  become  in  any  wise  liable  to  pay  on  the 
credit  of  the  said  John  Threlfall^  or  on  his  account,  to  any 
person  or  persons  whomsoever ;  and  also  all  such  charges 
lad  allowances  for  advancing  and  paying  such  bill  of  bills, 
drmfb,  notes,  acceptances,  advances,  payments,  engage- 
ments, and  accommodations,  not  exceeding  the  sum  of  50001. 
m  the  whole,  together  with  interest  for  such  sum  and  sums 
of  money,  as  they,  or  any  of  them,  should  at  any  time 
wilhin  the  period  aforesaid  be  in  advance  on  account  of 
the  said  John  ThrelfaU,  as  is  usually  charged  by  bankers 
in  8u^  and  the  like  cases;  and  should,  from  time  to  time, 
and  at  all  times  within  the  time  or  ])eriod,  and  to  the 
amount,  aforesaid,  indemnify  the  plaintiffs,  or  the  survivor 
or.  survivors  of  them,  or  any  partner  in  their  said  banking 
.busmess,  from  all  and  every  action  or  actions,  suit  or  suits, 
losses,  costs,  charges,  expenses,  and  demands  which  should 
be  occasioned  by  their  accepting,  indorsing,  discounting, 
peying,  or  satisfying  any  bills  of  exchange,  drafts,  notes,  or 
orders  as  aforesaid,  for  the  said  John  ThrelfcUl  as  afore* 
said;  then  the  bond  was  to  be  void  and  of  no  effect,  other- 
wise  to  remain  in  full  force  and  virtue.*' 
:    The  plaintiffs,  in  their  replication,  assigned  for  breaches 
of  the  condition  of  the  bond,  under  the  statute  8  &  9  Wil- 
Uam  3,  c.  11,  s.  8,  that,  after  the  making  of  the  bond,  and 
.before  the  commencement  of  the  suit,  to  wit,  on  &c.,  the 
plaintiffs  had  advanced  and  paid,  and  were  liable  to  ad- 
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IB^S*        vance  and  pay^  a  large  sum  of  moneyi  to  wit,  the  sum  of 
WiLLiAui      ^,0001.  for  acceptingi  indorsing,  discounting,  paying,  and 
satisfying  bilk  of  exchange,  drafts,  notes,  and  orders,  whidi 
Threlfall,  during  the  time  last  aforesaid,  had  drawn  upon, 
and  made  payable  at,  theur  banking-house;  and  also  that 
they  had  otherwise  laid  out  or  advanced,  and  were  UaUe 
to  pay,  on  the  credit  of  ThrelfaU,  other  sums  of  money,  to 
a  large  amount,  to  wit,  the  sum  of  10,000/.  /  and  that  the 
charges  and  allowances  upon  such  advances,  payments  and 
engagements,  together  with  interest  thereon  at  the  rait 
usually  charged  by  bankers,  amounted  to  a  further  large 
of  money,  to  wit,  the  sum  of  5000/*;  and  that  the  aev^ral 
so  advanced  and  paid,  and  the  charges  upon  them,  amoiBil* 
ed  to  a  large  sum,  exceeding  the  sum  of  BOOOLf  to  wit| 
35,000/.,  of  all  which  said  several  premises  Threff'aUbBdm» 
tice;  and  yet  that  neither  he,  the  defendant,  nor  any  oftht 
other  obligors  named  in  the  bond,  had  reimbursed  tht 
plaintiffs  the  said  last  mentioned  sum  of  5000JL 

At  the  trial,  before  Lord  Chief  Justice  Besif  at  QwUd 
haUy  at  the  Sittings  after  the  last  Term,  the  bond  vai 
produced,  stamped  with  a  9/.  stamp.  It  was  proved,  diit 
the  defendant  and  others  executed  the  b<md  in  questiHi 
in  January f  1822,  as  sureties  for  Threlfattf  a  banker  ia 
the  country ;  that  he  had  a  previous  banking  account  witk 
the  plaintiffs,  and  was  indebted  to  them,  on  that  aocomC^ 
in  the  sum  of  10,247/.  9s.  Id. ;  and  that  a  balance  was  ae- 
cordingly  struck  for  that  sum  at  the  time  of  the  execu- 
tion of  the  bond :  but  it  did  not  appear  that  the  defiendant 
had  any  notice  that  I%relfall  owed  the  plaintiflb  that  sua, 
when  the  bond  was  entered  into.  It  also  appeared^  tha^ 
after  the  execution  of  the  bond,  the  plaintiffs  continued  to 
make  advances  to  Threlfatt; — that  he  afterwards  became 
bankrupt ;  and  that,  on  the  final  close  of  the  accounts,  he 
was  indebted  to  them  m  the  sum  of  10,732/.  l&w  1  Id.  Tbsft 
ThrelfaU  had,  subsequently  to  the  execution  of  the  bond, 
paid  into  the  pluntiff's  banking-house  sums  considerably 
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ling  5000A;  but  that  he  saw  the  accounts  every  fbrt- 
and  received  vouchers  half-yearly,  and  also  knew 
\e  different  payments  were  applied,  but  never  raised  RAwiwioif. 
ijection,  or  gave  directions  as  to  the  mode  of  their 
ation.  Another  action  having  been  brought  against 
sr  of  the  sureties  on  the  bond,  and  the  plaintiffs  hav-> 
covered  from  him  the  sum  of  1,0SS/.,  the  Jury  found 
liet  for  the  plaintiffs,  which  was  assessed  at  3,978/., 
the  difference  between  the  sum  so  recovered,  and 
mi  of  5000/.  mentioned  in  the  condition  of  the  bond. 
Oftve  was  given  to  the  defendant  to  move  that  the 
^  might  be  reduced  to  485/.  8#.  lOd.,  being  the 
snce  between  the  balance  of  10,247/.  9s.  Ic/.,  due 
Tkrelfall  to  the  plaintiffs  at  the  time  of  the  execu- 
f  the  bond,  and  the  balance  of  10,732/.  12#.  lldl, 
I  tiumi  from  him  at  the  time  of  his  bankruptcy. 

•  Serjeant  Cross  accordingly,  on  a  former  day  in  this 
,  moved  to  that  effect,  and  submitted,  Jirsif  That 
md  was  on  a  wrong  stamp ;  as,  if  it  were  intended  to 
)  miecessive  advances  of  5000/.  each,  or  extend  to 
Ig  balances  during  the  whole  ten  years,  it  should  have 
£5I.  stamp,  according  to  the  statute  55  Gito.  8  (o),  in- 
ih  as  the  sums  secured  would  be  indefinite  and  unli- 
,  the  9/.  stamp  being  only  applicable  to  a  security  for  a 

Bhip.  164»  Schedule*  Pari  ready  tdnMicedordae,orwidioiit, 

*  Bond."  By  which  there  is  as  the  case  might  be^  where  the 
mI  on  a  bond  given  as^  se-  total  amount  of  the  money  secur- 
ftrthe  payAieut  of  any  cle-  ed^  or  to  be  ultimately  recover- 
y^iD4  oehtaln  sum  of  money  able  thereapon,  should  be  tfttcer- 
ing  4000/.,  and  not  exceed-  tain  and  without  any  limit,  a  stamp 
001.,  a  stamp  of  9L ;  and  of  25/.  And  where  the  money 
md,  given  as  a  security  for  secured,  or  to  be  ultimately  re- 
l^yment  of  any  sum  or  sums  coverable  thereupon,  shall '  be  lir 
■cy  to  be  thereafter  lent,  mited  nd  to  exceed  a  given  sum, 
ed,  or  paid,  or  which  might  the  same  duty  as  on  a  bond  for 
e  doe  upon  an  account  cur-  such  limited  sum,'* 
4)gether  wiih  any  sum  al- 
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^^1^^       certain  sum  of  money,  not  exceeding  5000Z.  (a).  Secondly, 
Williams      That,  according  to  the  terms  of  the  bond,  the  sums  paid 
Rawlimson.    in  to  the  plaintiffs'  banking-house   by  ThrelfaU,  subse- 
quently to  its  execution,  ought  to  have  been  applied,  in 
the  first  place,  towards  the  liquidation  of  the  advances  also 
made  subsequently,  and  not  in  payment  of  the  debt  whidi 
had  been  previously  due  from  him  to  them,  and  of  whidi 
the  defendant  and  his  co-sureties  were  wholly  ignorant  at 
the  time  they  became  bound ;  as,  although  the  object  of 
the  parties  might  have  been,  that  the  bond  should  operate 
as  a  floating  guarantie,  to  cover  a  current  account  be- 
tween  the  plaintiffs  and  Threlfall,  still  the  condition  of  the 
bond  only  guarantied  dealings  to  the  amount  of  dOOQt, 
and  therefore  the  bond  was  satisfied  by  the  payment  of  die 
first  5000/.  by  Threlfall;  and  it  was  never  intended  that 
it  should  extend  to  running  dealings  beyond  that  sum. 
At  all  events,  it  is  clear,  that  it  can  be  applicable  to  future 
advances  only ;  and  it  could  never  be  intended  that  the  de* 
fendant  was  to  make  himself  liable  to  the  payment  of  an 
old  balance,  of  the  existence  of  which  he  was  not  even 
aware.      And  although  it  is   an  established  principle, 
that  general  payments  may  be  applied  to  the  first  item  in 
an  account  between  the  original  parties;  yet  that  principle 
has  never  been  enforced  against  sureties ;  and  the  plain- 
tiffs were  bound,  as  against  the  defendant  and  the  oAer 
sureties  on  the  bond,  to  have  applied  all  the  paymenti 
made  by  Threlfall  subsequent  to  its  execution,  to  the  net 
account,  and  not  to  the  credit  of  the  previous  balanoei 
which,  as  between  the  plaintiffs  and  thejsureties,  mmtbe 
considered  as  still  remaining  open* 

The  Court,  being  of  opinion  that  the  bond  was  pio- 
perly  stamped,  the  money  secured  thereby,  or  to  be  ulti- 
mately recoverable  thereon,  being  limited  to  5000/.  ,* — a  role 
was  granted  on  the  last  ground  only. 

(a)  See  Scott  v.  Alltopp,  2  Price,  20. 
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Mr.  Serjeant  Wilde  now  shewed  cause,  and,  referring  to  .j^. 
Clayton* 8  case  (a),  and  the  cases  of  Brooke  y.  Enderbyiji)^  Williaiii 
md  AMfeftAom  V.  Purchas  (c),  submitted,  that,  according  to  rawlimboh. 
the  principles  established  by  those  cases,  and  there  having 
been  no  specific  appropriation,  either  by  the  plaintiffs,  or  by 
Threlfali^  of  the  several  sums  of  money  paid  by  the  latter 
into  the  banking-house  of  the  former,  in  liquidation  of  the 
flums  subsequently  advanced,  such  payments  must  be 
taken  to  apply  to  the  whole  of  the  account  generally.  That 
h  did  not  appear  that  there  had  been  any  express  pay- 
ments made  in  liquidation  of  the  old  account,  or  in  reduc- 
tion of  the  balance  due  at  the  time  of  the  execution  of  the 
bond ;  nor  could  it  be  implied,  for  the  defendant,  as  sure- 
ty, that  the  sums  remitted  by  ThrelfaU  to  the  plaintiffs 
were  to^be  applied  by  them  towards  the  payment  of  the 
after  advances,  in  preference  to  that  of  those  made  prior 
to  the  date  of  the  bond ;  and  that  the  defendant  was,  there- 
fore, liable  to  the  amount  of  the  verdict  found  by  the  Jury, 
that  being  the  extent  of  his  responsibility  on  the  bond;  as 
the  |daintiffs  had  an  election,  at  all  events,  to  place  the 
aoms  remitted  by  ThrelfaU  to  his  account  generally,  or  to  ei- 
ther the  old  or  the  new  account.  The  learned  Serjeant  was 
proceeding  with  his  argument,  when  the  Court  called  on — 

Bfr.  Serjeant  Cross  to  support  his  rule. — He  insisted, 
that  the  principles  respecting  the  appropriation  of  monies, 
as  between  debtor  and  creditor,  were  inapplicable  to  the 
present  case,  as  it  depended  on  the  intention  of  the  plain* 
tiflBb,  as  obligees  of  the  bond,  and  of  the  defendant,  as  stand- 
ing in  the  mere  character  of  surety  for  ThrelfaU;  which 
intention  was  to  be  collected  firom  the  whole  of  the  instru- 
aent,  it  being  evident  that  the  defendant  did  not  mean  to 
become  security  for  past,  but  only  for  future  advances  to 

(«)  1  McriT.  572,  605.  (b)  4  B.  Moore,  501. 

(c)  2  Bam.  &  Aid.  39. 
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be  made  by  the  plaintiffii  to  Threffatt;  and  tUa  eyidendy 
appears  from  the  recital  to  the  condition^  which  not  only 
Rawli'm8oh.    refers  to  iuture  advances  alond,  but  also  expressly  stately 
that  the  new  security,  that  is,  the  bond,  should  not  preju- 
dice another  bond  which  had  been  previously  given  bj 
Threlfall  to  the  plaintiflb;  whence,  it  must  naiturallybe 
inferred,  that  the  old  debt  was  supposed  to  have  been  » 
vered  by  the  old  security.     And  if  it  had  not  been  ao  in- 
tended, it  should  have  been  so  expressed  in  the  condidoD, 
as  was  done  in  the  case  of  Bodenbam  v.  Purchas^  viz,  tint 
the  bond  was  given  for  the  repayment  of  the  balance  of  n 
old  account,  and  of  such  further  sums  as  the  bankers  migbt 
advance  to  the  obligor.      A  surety  may  be  looked  upon  in 
the  light  of  an  insurer,  and  the  principles  applicable  to  case* 
as  between  the  assurer  and  the  assured,  may  be  made  aviS- 
able  for  the  defendant;  and  if  any  material  fact  were  mil- 
represented  or  concealed  from  him  at  the  time  of  execut- 
ing  the  bond,  the  plaintiffs  could  not  be  entitled  to  reoovef 
as  against  him.     So,  the  same  good  faith  which  is  req1li^ 
ed  towards  an  underwriter,  must  also  be  observed  widi  re- 
gard to  a  surety ;  for  either  a  suppressio  veri,  or  a  suggei* 
tiojalsif  will  avoid  a  policy. 

In  Pidcock  V.  Bisfiop  (a),  it  was  agreed  between  Ae  , 
vendors  and  vendee  of  goods,  that  the  latter  should  pay 
ten  shillings  per  ton  beyond  the  market-price,  which  sun 
was  to  be  applied  in  liquidation  of  an  old  debt  due  to  coe 
of  the  vendors ;  and  the  payment  of  the  goods  was  gtt»* 
rantied  by  a  third  person ;  but  the  previous  bargain  between 
the  parties  was  not  communicated  to  him  as  such  sme* 
ty :  and  it  was  held,  that  this  was  a  fraud  on  him,  and  ren- 
dered the  guarantie  void.  And  Lord  Chief  Justice  AbM 
there  said,  *^  that  a  party  giving  a  guarantie,  ought  to  be 
informed  of  any  private  bargain  between  the  vendor  and 
vendee  of  goods,  which  may  have  the  effect  of  varying  the 

(a)  3  Bam.  &  Cres.  605;  ^S".  C.  5  Dow.  &  Ryl.  505. 
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degree  of  his  responsibiUty.**  So  h^re,  had  the  defekidalit  ,il^ 
been  fairly  made  acquainted  with  the  fact  of  TkrelfalTi  Williams 
being  indebted  to  the  plaintiffs  in  so  large  a  sum  as  RAWLiiitoic 
10Jt4f7L  9s.  Id.,  at  the  time  the  bond  was  entered  into,  he, 
in  all  probability,  would  not  hare  consented  to  have  be- 
come his  surety;  and  it  is,  at  all  events,  but  fair  and  rea- 
scmable  to  presume,  that  he  never  would  have  been  in- 
dnced  to  do  so,  had  he  known  that  payments  made  by 
TkrelfaUi  after  the  execution  of  the  bond,  were  to  be  ap- 
plied, in  die  first  instance,  towards  the  liquidation  of  the 
pie-existing  debt,  instead  of  towards  that  of  the  subsequent 
advances,  which  were  to  be  made,  in  part,  on  the  faith  of 
llie  defendant's  responsibility.  As  well,  therefore,  from  the 
whole  course  of  the  transactions  between  the  plaintiffs  as 
obligees  of  the  bond,  and  Threffall  as  the  principal,  as  con« 
ndering  the  intention  of  the  parties,  the  defendant,  as 
■oety,  cannot  m  law  or  justice  be  held  liable  to  the  amount 
of  the  verdict  found  against  him. 

Lord  Chief  Justice  Best. — This  case  has  been  most 
ably  and  ingeniously  argued  by  my  brother  Cross,  for 
Ifae  defendant,  upon  the  only  ground  on  which  it  could 
possibly  be  supported;  and  I  agree  with  him,  that  if  I  could 
collect,  on  the  face  of  the  bond,  that  it  was  the  intention 
of  the  parties  that  the  sums  paid  by  Threffall  into  the 
plaintiff's  banking-house,  subsequently  to  the  execution  of 
that  instrument,  should  be  applied  to  the  new  account, 
and  no  part  of  it  appropriated  in  liquidation  of  the  old  ba- 
lance, the  rule  for  reducing  the  verdict  must  be  made 
absolute.  No  such  agreement,  however,  appears  oh  the 
Imidj  but  the  contrary ;  and  it  is  not  reasonable  to  sup- 
pose, that  the  plaintiffs  intended  to  have  entered  into  6uch 
an  agreement,  or  to  accept  of  the  defendant  as  a  surety 
for  TAreffall  on  any  such  terms ;  for  if  they  had  done  so, 
the  sum  of  10,247/.  9/.  Id.,  being  the  amount  of  the  ba»  - 
lance  struck  and  due  from  Threlfall  to  the  plaintiffs,  pre- 
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-}^f^'       vioiwly  to  the  execution  of  the  bond,  might  never  hare 
WiLLUMt      been  paid  off,  as  that  instrument  nmst  be  taken  to  apply, 
RAWLIN50N.    and  be  confined,  to  all  monies  received  by  the  plaintiffi 
on  account  of  the  new  debt,  without  any  reference  to  die 
old.    And  in  the  absence  of  any  agreement  as  to  the  ap- 
propriation of  subsequent  payments  by  Threlfall,  as  the 
principal,  it  is  quite  clear  that  the  plaintiffs  had  a  right  to 
apply  them,  in  the  first  instance,  in  discharge  or  liquida- 
tion of  the  old  balance,  and  not  carry  them  to  the  new  ac- 
count; and  if  so,  there  is  an  end  of  the  question.    The 
condition  of  the  bond  recites,  that  TkrelfaUhtJL  a  premm 
banking  account  with  the  plaintiffs,  the  obligees ;  and  that 
the  defendant  and  others  had  agreed  to  jcnn  him  in  the 
bond,  for  the  purposes,  and  on  the  conditions  thereunder 
written.    And  it  was  further  excited,  that  it  had  bees  ex- 
pressly agreed  between  the  parties,  that  such  bond  should 
not,  in  any  wise,  prejudice  or  affect  a  certain  bond  which 
had  been  previously  executed,  and  given  by  Thre^aUuni 
others  to  the  plaintiffs,  as  obligees,  and  their  late  partner, 
but  that  all  rights  and  remedies,  under  and  by  virtue  there- 
of, should  remain  in  full  force  and  effect.    Expresm  ttm- 
us  est  exclusio  alierius;  and  it  is  evident  that  the  bond  in 
question  was  not  intended  to  prejudice  the  bond  which 
was  given  in  November,  1817.     And  although  it  is  not 
quite  clear,  from  these  words,  that  that  instrument  was  stiB 
to  stand  in  full  force,  so  as  to  entitle  the  plaintiffs  to  me 
on  it,  yet  I  cannot  collect  that  there  was  any  agreemeDt, 
that  monies  subsequently  received  by  the  pluntifis,  or 
paid  into  their  banking-house  by  ThrelfaU,  should  not  be 
applied  in   paying  off  the  balance  of  the  old  account 
It  also  appears,  that  when  these  payments  were  made  bj 
ThrelfaU,  nothing  was  said  as  to  which  account  they  weie 
to  be  applied  to ;  and  if  both  the  accounts  were  blended  to- 
gether, it  is  evident  that  the  plaintiffs  had  a  right,  accord- 
'  ing  to  the  course  of  business,  to  apply  them  to  the  earlier 
items,  or  balance  struck  before  the  bond  in  question  wtf 
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entered  into.    The  only  difficulty  then  is  as  to  the  liabili-      ^J^^ 
tj  of  the  defendant -as  surety;  for,  if  this  were  a  case  be-      Williams 
tween  debtor  and  creditor,  there  could  be  no  doubt  as  to     RAWLinaoN. 
the  plaintiffs'  right  to  apply  the  subsequent  pajrments  to  the 
old  balance;  and  it  is  now  too  late  to  shake  the  authorities 
on  which  that  principle  has  been. established;  which  was 
most  clearly  laid  down  in  Cla^on*s  case,  and  recognised  and 
eonfirmed  by  theCourt  of  Kimg*s  Bench,  as  well  as  by  this 
Court,  in  the  subsequent  cases  oiBodenham  t.  PurehaM, 
and  BrwAe  v.  Enderby,    Here,  too,  the  plaintiffs  were 
bankers,  and  had  a  right,  according  to  the  recognized  and 
uniform  course  of  trade,  to  apply  payments  made  by  a 
customer  to  an  old  debt,  if  no  specific  appropriation  were 
made  by  the  party  remitting;  and  it  appears  to  me  that 
the  accounts  between  the  plaintiffs  and  Threlfall  must  ne- 
cessarily have  been  blended.    One  fact  is  extremely  strong 
i^gainst  the  defendant,  viz.  that  his  principal  agreed  to  the 
^iplication  of  the  payments  by  the  plaintiffs  to  the  old  ba- 
lance, as  he  saw  the  accounts  every  fortnight,  and  receiv- 
ed vouchers  half-yearly;  and  he  must  consequently  have 
seen,  when  the  first  half-year's  vouchers  were  sent  in,  that 
the  sums  remitted  by  him,  subsequently  to  the  giving  of 
the  bond,  had  been  applied  by  the  plaintiffs  in  liquidation 
of  the  old  balance.    If,  therefore,  the  principal  consented 
to  such  an  appropriation,  there  is  an  end  of  the  question ; 
fer  he  had  clearly  an  option  as  to  which  account  the  pay- 
ments should  be  applied  to,  and  he  alone  had  an  unfetter- 
ed right  in  this  respect,  and  over  which  the  defendant,  as 
surety,  could  have  no  control ;  unless  there  were  an  ex- 
press or  distinct  agreement  entered  into  at  the  time  of  the 
execution  of  the  bond,    which  cannot  be  collected,  or 
even  inferred,  from  any  thing  that  appears  on  the  face  of 
diat  instrument.    The  case  of  Pidcock  v.  Bishop  does 
not  appear  to  me  to  be  at  all  applicable  to  the  present,  as 
the  bargain  there  was  altogether  of  a  different  nature,  and 
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Ifigg.^       the  whole  c^  the  transaction  between  the  debtor  and  ere- 
WiLLiAMB      ditor  was  a  direct  fraud  on  the  surety ;  as  they  entered  into 
Rawumsok.    ^  secret  agreement,  by  which  the  debtor  consented  to  pay 
a  considerable  sum  beyond  the  market-price  of  the  goods 
furnished,  in  satisfaction  of  an  old-standing  debt  due  to 
bis  creditor ;  and  it  was  most  rightly  decided  that  such 
agreement  was  a  fraud  on  the  surety,  and  discharged  his 
liability.    Here,  however,  there  is  no  pretence  to  impnCe 
any  fraud  to  the  plaintiffs  at  the  time  the  bond  was  gifen, 
either  on  the  face  of  that  instrument,  or  irom  the  facts  pror- 
ed  at  the  trial.  It  has  been  said,  however,  that  as  the  delieiHt 
ant  is  a  mere  surety,  he  must  be  considered  as  standing  ia 
the  same  situation  as  an  underwriter,  or  that  his  undsv* 
taking  may  be  considered  as  analogous  to  a  easQ  of  in- 
surance, in  which,   according  to  the  doctrine  of  Loid 
Mansfieldf  the  transaction  must  always  be  uberrima  ^fidet: 
yet,  when  his  Lordship  laid  down  that  as  a  governing  pm* 
dple  (a),  he  referred  to  Cicero^  who  says,  **  aliudetteekure, 
aRudtacere  (6).  ^  That,  however,  cannot  apply  to  the  pre> 
sent  case,  as  here  there  was  neither  fraud  nor  an  improper 
concealment ;  and  if  there  had  been,  the  defendant  might 
have  pleaded  it,  and,  if  established,  we  should,  of  course, 
have  relieved  him.     But,  on  the  contrary,  it  appears  to  me, 
that  the  bond  in  question  was  given  expressly  to  secure  the 
payment  of  an  old  banking  account.     The  plaintiffs  had 
a  debt   outstanding  against  TlwelfaU  the  principal,  ai 
their  customer;  and, according  to  the  well-known  practioe 
existing  between  bankers  and  their  customers,  paymeiiti 
are  not  carried  on  to  a  new  account  until  the  old  balance 
has  been  either  liquidated  or  secured.    No  injustice  wili 
be  done  by  our  holding  the  defendant  liable  to  the  amount 
of  the  verdict  found  by  the  Jury,  which  is  in  strict  confo^ 
mity  with  the  terms  of  the  condition  of  tlie  bond. 

(a)  See  Carttr  v.  Boehm,  3  Burr.  1910. 

(b)  Cic.  de  Officiis,  Ub.  3,  c.  12, 13. 
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Mr«  JuBlioe  Park.— There  appears  to  me  to  be  no  oo-  viS^ 
lour  wlutever  to  reduce  the  verdict  found  by  the  Jury.  Williams 
The  merits  of  the  case  have  been  so  fiiUy  gone  into  by  my  RAwuvtow. 
Lord  Chief  Justice,  that  I  need  only  make  a  few  obser- 
vstions.  If  there  had  been  any  fraud,  or  undue  conceabnent, 
tt  the  time  the  bond  was'entered  into,  the  question  would 
have  been  wholly  different ;  and  the  case  of  Pidcock  v. 
BM€p  might  have  applied,  which  was  decided  on  the 
ground,  that  the  withholding  the  knowledge  of  a  bargain, 
secretly  entered  into  between  the  debtor  and  creditor, 
t»i»vionsly  to  obtaining  the  guarantie  of  a^third  party,  was 
a-firaud  on  him,  and  rendered  his  guarantie  void,  as  such 
bargBiB  might  have  the  effect  of  varying  the  degree  of  his 
reqKmsibility.  Here,  however,  all  the  plaintiffs  did,  when 
they  required  the  bond  in  question,  was  warranted  by  the 
usual  course  of  trade ;  and  unless  there  were  an  express 
•giieement  between  the  parties,  the  plaintiffs  had  a  right 
to  apply  the  pa3fments  made  by  ThrelfaU,  after  the  exe* 
cutioa  of  that  instrument,  to  the  old  account. 

Mr.  Justice  Burrouoh  concurred. 

Mr*  Justice  Gasbleb. — I  feel  great  diiBSculty  in  this 
case,  and  am  not  prepared  to  say,  that  the  judgment  of  the 
Court  is  altogether  satisfactory,  and  I  cannot  fully  ae- 
qnieaee;  but,  at  there  is  no  authority  the  other  way,  I 
atn  net,  in  strictness,  authorized  to  entertain  a  different 
opinion.  By  the  terms  of  tihe  condition  of  the  bond,  it 
appear^  to  me,  that  it  was  the  intention  of  the  sureties, 
Aiat  they  should  only  be  liable  for  future  advances  made 
tfy  the  plaintiffs  to  ThrelfaU;  and  these  having  been  con- 
fined to  a  sum  not  exceeding  5000/.,  there  can  be  no  doubt 
but  that  their  liability  was  intended  to  be  confined  to  that 
amount,  for  monies  to  be  advanced  on  ThrelfalVs  ac- 
count, within  ten  years  from  the  day  of  the  date  of  the  bond ; 
and  if  all  the  sums  subsequently  paid  by  ThrelfaU  were 
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-J^-       ^  be  applied  to  the  new  account,  they  far  exceeded  the 
Williams      gum  of  5000/.,  for  which  the  defendant,  as  surety,  couU 
Rawlutsok.     only  be  Uable#  It  is  recited,  that  a  previous  Ixmd  was  giveD 
by  ThrelfaU  and  others  to  the  plaintiffi,  and  their  Isfte 
partner,  and  that  the  bond  executed  by  the  defendant 
should  not  prejudice  or  affect  that  security.    It  thefefbie 
does  not  appear  to  me  to  be  clear,  that  it  was  not  the  in- 
tention of  the  parties  to  the  latter  bcHid,  that  all  sums  paid 
in  by  ThrelfaU^  subsequent  to  its  execution,  should  fM 
be  carried  to  the  new  account;  or  that  the  plaintiA  shooM 
not  rely  on  their  former  bond  for  the  payment  of  die  old 
balance,  as  the  obligors  might  be  called  on  ihdindually  st 
any  time  to  pay  such  balance,  according  to  the  tenns  of 
that  security.     Although  the  subsequent  pa3rmehts  migfa^ 
according  to  the  usual  course  of  business,  have  been  a^ 
plied  by  the  plaintifis  in  liquidation  of  the  old  aocoont^ 
yet  the  question  is,  whether,  by  taking  the  new  bond,  tbej 
did  not  intend  to  adopt  this  course,  vix.  that,  in  considers* 
tion  of  the  defendant's  becoming  surety  to  the  amount  of 
5000/.,  they  would  not  apply  to  ThrelfcM  for  the  payment 
of  the  old  balance,  until  ten  years  had  expired  from  the 
day  of  executing  the  new  bond.   Nothing  was  proved  at  the 
trial  to  shew  the  terms  or  nature  of  the  outstanding  security; 
or  to  raise  a  presumption  that  there  had  been  any  impnqper 
concealment,  by  the  plaintiffs,  of  the  balance  then  due  to 
them  from  ThrelfaU;  indeed  such  could  not  have  been  die 
case,  as  it  expressly  appeared  by  the  recital  to  the  condi- 
tion.   Had  the  bond  stated  the  existence  or  amount  of  tlie 
former  balance,  there  would  have  been  no  difficulty  wfast* 
ever;  and  although  I  am  not  perfectly  satisfied,  yet,  ssl 
have  no  sufficient  authority  to  guide  me,  I  concur  with 
the  Court  in  thinking,  that,  under  all  the  circiunstances, 

this  rule  must  be 

Discharged  (a). 

(a)  See  Simson  v.   Inghamy  2      Cooke,  8  B.  Moore,  588;  S,  C.  I 
Bam.  &  Cres.  65 ;    Simson  v.      Bing.  462. 
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Mr.  Seijeant  Crois  then  applied  for  a  rule,  calling  on  .j^^. 
tbe  plaintiffs  to  shew  cause  why  the  judgment  should  not  Williams 
be  arrested,  on  the  ground,  that  ThrelfaU  ought  not  to  have  luwLi'iisoir. 
been  allowed  by  the  plaintiff  to  be  in  their  debt,  at  any 
one  time,  in  a  sum  exceeding  5000/. ;  as  the  terms  of  the 
condition  were,  that  if  he  should  reimburse  the  plaintifEa 
all  sums  which  they  should  advance,  not  exceeding  5000/. 
In  ike  whole,  the  bond  was  to  be  void;  whilst  the  replica- 
tion, in  which  the  breach  of  the  condition  was  assigned, 
alleged  that  the  advances  made  by  the  plaintiffs,  after  the 
making  of  the  bond,  and  before  the  commencement  of  the 
action,  exceeded  5000A,  to  wit,  S5,000/.;  and,  if  such  advan- 
ces had  been  limited  to  5000/.,  ThrelfaU  might  never  have 
been  involved  in  difficulty,  and  the  defendant  never  called 
on  to  pay  the  amount  for  which  he  had  become  surety ;  for 
though  the  latter  might  have  known  enough  of  ThrelfaU  to 
be  induced  to  incur  a  limited  responsibility  for  him ;  yet  he, 
of  course,  would  not  have  signed  the  bond,  had  he  ima- 
gined that  the  advances  were  not  to  be  restricted  to  the 
som  of  5000&  in  the  whole. 

The  Coort,  however,  held  that  there  was  nothing  in  the 
objection;  the  condition  of  the  bond  clearly  meaning,  that 
the  defendant  should  guaranty  the  plaintiffit,  as  bankers, 
to  the  extent  of  5000/.,  although  they  might  think  proper 
to  make  advances  to  ThrelfaU  beyond  that  amount,  as  it 
was  in  the  nature  of  a  continuing  guarantie,  to  secure  the 
pajrment  of  that  sum  at  all  events. 

Rule  refused. 
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M^^k.  P.KB  r.  Caeter. 

Trespass  does  ThIS  was  an  action  of  trespass,  for  taking  the  money  rf 

l^^agbtrate  for  ^  the  plaintiff|  to  which  the  defendant  pleaded  the  general 

any  thing  done  ^^^      • 

by  him  in  the  ^BSXiB» 

discharge  of  his       ^(;  the  trial,  before  Lord  Chief  Justice  Abbott,  at  the 

duty,  unless  he  n  a       i 

be  made  ac-  last  Stimv^er  Assizcs  for  the  county  of  Southampton^  a  Ter- 

every  fact^ne-  dict,  by  consent,  was  found  for  the  plaintiff,  daimages,  6L 

STwi^t^  de-  !*«•  ^'»  subject  to  the  opinion  of  the  Court  upon  the  fot 

termine,  when  lowitMT  Oase : — 

called  on  to  act  ___         _   ,     ,_,  i        .  /•    t  t  • 

Where,  there-         **  The  plai|it)ff  was,  at  the  tune  of  the  trespass  complaiD- 

w«r  ofVb^c-  ed  of,  and  still  is,  the  treasurer  of  a  friendly  society  cdkd 

broThuuch  "'^**®  General  Union  Benefit  Society,"  holding  its  mee^ 

action  against  ings  at  Portsea^  within  the  borough  of  Portsmoutkm  Tho 

foHMu'ing  a'  defendant  was  a  justice  of  the  peace  for  the  borosj^  of 

::::^Xf"  portmouti. 

him,  upon  a  .  «  The  General  Union  Benefit  Society  was  instituted  k 

previous  order 

of  two  magu-  the  ye^Lr'  1818;  and  the  rules  of  the  society  (which  were  to 

liefofamemWi  ^c  Considered  as  part  of  the  C£^se,  and  referred  to,  if  n^ 

in  pursuance  of  cessarv.)    Were   allowed  and  confirmed   at  the   Greneral 

the  statute  33  . 

Geo,  3,  c  54,  Quarte?  Sessions  of  the  peace,  holden,  in  and  for  the 

5^  J  5 . Held 

that  the  action  couuty  o!  Southampton^  at  Winchester^  on  the  S5th  Odo- 

n^mSned^  it  *^*  ^  ^^^^  year.  Among  these  rules  was  the  followhig:— 
appearing  on  the      <  Jn  order  to  scttfe  any  case  in  dispute  betwe^i  this  lo- 

face  of  the  order,  .  i  «. 

that  the  trea-  cicty  and  any  of  its  members,  their  executors,  administn- 

surer  made  no  .      ■  .  i  i    •     •  « 

defence,  the  toTS^  ot  Other  person  or  persons  clainung  under  any  men* 

defendant's  ju-  jjg^  qj.  members,  relating  to  the  breach  of  any  dauses  of 

nsdiction  not  .  . 

having  been  thesc  regulations,  or  the  withholding  of  the  benefit,  or  ex- 
questioned  at  the       11*.  1       n         t  •  .  1 

time,  and  the  pciling  any  member  from  the  society,  or  on  any  other  ac* 

ni^SJople?  count;— it  is  hereby  finally  agreed,  that  the  dissatisfied 

sent  to  his  no-  party  or  parties  shall  have  such  case  fairly  arbitrated, 

tice  a  rule  of  the  ,         .  .  .  , 

society,  which  upoH  leaving  notice  at  the  society -house,  within  two  months 

puTes  between  ^^^^r  sucli  dispute  or  notice  of  expulsion,  if  such  dissatis- 

its  members  to 

be  referred  to  arbitration ;  and  which  rule  was  confirmed  by  sect  1 6  of  the  statute,  whereby  the 

award  was  made  conclusive,  without  being  subject  to  the  control  of  the  magistratea. 
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fied'  party  or  parties  live  within  three'  miles  from  the  so-  IMS. 
dety-house;  but  if  such  dissatisfied  party  or  parties  live 
more  than  three  miles  from  the  society-house,  then  within 
three  months  after  such  dispute  or  notice  of  expulsion; 
and  for  that  purpose  such  dissatisfied  party  or  parties  shall 
choose  three  persons,  who  are  members  of  this  society, 
and  the  audit  or  general  committee  shall  choose  three 
other  members  of  this  society :  and  the  six  members  so 
Aoaen,  or  the  majority  of  them,  shall  appoint  three  more 
members  of  this  society ;  which  nine  members,  so  appoint- 
ed, shall  act  as  arbitrators,  and  meet  and  consider  the  case 
in  dispute,  within  t)ne  month  from  the  time  the  notice  of 
nich  arbitration  was  so  left  at  the  society-house.  And 
whatever  award,  order,  or  determination  shall  be  made  by 
the  said  arbitrators,  or  the  major  part  of  them,  shall  be 
binding  and  conclusive  on  all  parties,  and  shall  be  final  to 
all  intents  and  purposes,  without  appeal,  or  being  subject 
to  the  control  of  two  or  more  justices  of  the  peace;  pro- 
vided such  an  award  be  made  in  writing  by  the  said  arbi- 
trators, or  the  major  part  of  them,  within  one  hour  next 
after  such  case  shall  be  determined.  Any  person  desiring 
his  case  to  be  arbitrated,  shall  deposit  in  the  hands  of  the 
treasiirer,  10^.  6d. ;  and,  in  case  such  arbitration  shall  be 
given  in  hb  favour,  the  10#.  6c/.  shall  be  returned,  and  the 
expenoes  paid  by  the  society :  but  if  the  case  be  decided 
against  him,  the  expence  shall  be  paid  from  the  deposit** 

"  In  1818,  one  TAornds  Spraggs.  waa  admitted  a  member 
nithiB  9odety  i  and  in  September f  1828,  he,  having  then 
been  for  some  months  in  the  receipt  of  relief  from  the  so- 
4aety,  applied  for  further  relief,  which  was  refused,  on  the 
grooiid  of  an  alleged  violation  by  him  of  one  of  the  rules  of 
the  society.  In  consequence  of  this  refusal,  he,  upon  two 
several  occasions,  applied  to  the  magistrates  of  Ports'- 
mamih,  who,  having  duly  summoned  the  officers  of  the  so- 
ciety, made  two  several  orders  for  his  relief,  (which  orders 
were  to  be  referred  to,  if  necessary,  as  part  of  the  case). 
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1890.        and  which  not  having  been  complied  mth,  the  defendaidt, 
as  a  magistrate,  signed  two  several  warrants  of  distresi^ 
under  which  money  collected  from  the  society,  and  vesteA. 
in  the  plaintiff,  as  treasurer,  was,  oa  the  6ih  Decembdr^ 
1823,  and  on  the  27th  February,  18S4,  forcibly  taken  bom 
a  box  in  the  custody  of  the  plaintiff,  as  such  treasurer  of 
the  society.    On  the  10th  April,  1824,  the  plamtiff,  I7 
his  attorney,  gave  the  defendant  a  notice,  duly  signed  snd 
indorsed,  according  to  the  statute  in  that  behalf  (a);  and  on 
the  12th  May,  1824,  the  present  action  was  commenoed 
by  suing  out  a  writ  in  this  Court. 

*^  At  the  trial,  no  evidence  was  offered  on  either  side;  bit 
it  was  agreed  between  counsel,  that  the  admissibility  of  soj 
of  the  evidence  should  be  open  to  argument  on  the  casa 

**  The  question  for  the  opinion  of  the  Court  was,  wbetber 
this  action  could  be  maintained.    K  they  should  be  of 
^opinion  that  it  could,  then  the  verdict  was  to  stand;  if  not, 
a  verdict  was  to  be  entered  for  the  defendant." 

The  case  came  on  for  argument  on  a  former  day  in  tUi 
Term. 

Mr.  Serjeant  Bosanquet,  for  the  plaintiff.:— By  the 
terms  of  the  rule  of  the  society  set  forth  in  the  case,  and 
according  to  the  statute  33  Geo.  3,  c.  54,  (which  mn 
passed  for  the  encouragement  and  relief  of  friendly  soci- 
eties, and  by  which  any  number  of  persons  might  fins 
themselves  into  a  society,  and  raise  among  themsdfOi  s 
fimd  for  their  mutual  benefit,  and  make  rules,  and  mipoie 
fines,  on  the  several  members  of  such  society),  thedeftnd- 
ant,  as  magistrate,  had  no  jurisdiction  to  issue  the  wamnts 
of  dbtress  under  which  monies,  vested  in  the  plaintiff,  ti 
treasurer,  were  taken,  and  for  which  this  action  is  brou^; 
as  some  of  the  members  of  the  society,  on  being  duly  choien 
and  appointed,  were  authorized,  in  cases  of  complaint  by 


(a)  24  Geo.  2,  c.  44,  b.  1. 
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any  of  its  memben,  to  act  as  arbitrators^  and  proceed 
to  the  settlement  of  all  disputes  in  a  summary  way;  and 
their  award  was  to  be  conclusive  on  all  parties^  and  finali 
without  being  subject  to  the  control  of  justices  of  the 
peace.  The  15th  section  of  that  statute  (a),  gives  a 
jurisdiction  to  magistrates,  in  case  any  member  of  a  be- 
nefit society  shall  consider  himself  aggrieved  by  any 
act  done  or  omitted  to  be  done  by  the  society;  yet  by 
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(«)  By  which  it  iBenacted,  that 
**!£ any  penon,  having  been  admit- 
ted a  member  of  any  society  estab- 
Ikhed  by  ^rtue  of  the  act,  shall 
Aink  himself  aggrieved  by  anyact, 
matter,  or  thing  done,  or  omitted 
to  be  done  by  any  such  society,  or 
toy  person  or  persons  acting  un- 
der diem,  it  sludl  and  may  be  law- 
fid  lor  any  two  or  more  justices 
of  tbe  peace  of  the  county,  riding, 
£nnon,  or  shire,  where,  or  near 
mto  the  pUice  where,  such  so- 
defy  shall  be  established,  on  com- 
plnnt  made  upon  oath,  or  affirma- 
tiooy  by  or  on  the  behalf  of  such 
person,   (wluch  oath  or  affirma- 
tion such  justices  of  the  peace  are 
thsreby  empowered  and  required 
to  adniiutter),  to  issue  their  sum- 
moDi  to  the  presidents,  wardens, 
■leintfds,  or  other  principal  offi- 
oen  of  such  sodety,  by  whatever 
name  such  principal  officers  shall 
be  respectively  named  or  called, 
or  one  of  them,  in  case  such  com- 
phdnt  shall  be  made  against  such 
society  collectively,  and  in  case 
such  complaint   shall  be  made 
agunst  any  person  or  persons  ap- 
p<^ted  to  such  office  or  offices,then 
to  smnmon  such  person  or  persons 
to  appear  before  such  justices,  at  a 
convenient  time  and  place,  to  be  re- 


spectively named  in  such  summons^ 
and  also  to  summon,  at  ihe  same 
time  and  place,  if  there  shall  be 
occanon,  all  such  persons  as  shall 
^pear  to'  such  justices  to  have 
the  custody  of  the  rules,  orders, 
and  regulations  of  such  society  i 
and  such  justices,  at  the  time  and 
place  named  in  such  summons, 
whether  the  person  or  persons  so 
summoned  shall  or  shall  not  i^- 
pear  according  to  such  summons, 
nevertheless,  on  proof,  upon  oath 
or  affirmation,  of  such  summons 
bdng  duly  served,  or  left  at  his, 
her,  or  their  usual  place  or  placet 
of  abode,  shall  proceed  peremp- 
torily to  hear  and  determine,  in  a 
summary  way,  the  matter  of  such 
complaint,  according  to  the  true 
purport  and  meaning  of  the  rules, 
orders,  and  regulations  of  such 
society,  confirmed  by  the  justices 
according  to  the  directions  of  the 
act,  and  shall  make  such  order 
therein  as  to  them  shall  seem  just; 
and  every  such  order  of  such  jus- 
tices shall  be  complied  with,  and 
to  all  intents  and  purposes  shall 
be  final,  and  shall  not  be  subject 
to  appeal,  or  to  be  removed  or 
removeable  into  any  of  his  Majes- 
ty's Courts  of  Record  at  Weit- 
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J8fl»,  the  16th  section  (a)y  this  case  is  expressly  provided  for^ 
and  the  rule,  directing  all  disputes  to  be  referred  to  arbi--. 
tration,  confirmed. 

It  is  highly  important  to  all  societies  of  this  description, 
that  litigation  should  be  avoided;  and  rales  are  according- 
ly framed,  and  provisions  made,  under  the  sanction  of  the 
Legislature,  giving  the  members  a  jurisdiction  within 
themselves,  to  vrhich  all  are  bound  to  submit,  and  whicbis 
unknown  to  the  rules  of  the  common  law.  In  passing  the 
statute  in  question,  the  Legislature  did  not  contemplate, 
that  disputes  arising  between  members  of  a  society  of  thv 
description  should  be  settled  as  in  other  cases ;  and  although 
the  15th  section  of  that  statute  contains  a  general  provisioi^ 
giving  to  magistrates  a  summary  jurisdiction  in  some  casei, 
yet  the  16th  section  provides,  that  a  domes ticybrum  shall 
be  established,  by  which  all  matters  in  dispute,  between 
the  society  and  any  individual  members  thereof,  may  he 
adjusted,  vnthout  a  reference  to  any  extrinsic  authoritj, 
by  expressly  enacting,  that  if  provision  be  made  by  the 
general  rules  of  the  society  for  a  reference  by  arbitratifla 
(as  in  this  case),  the  matter  in  dispute  shall  be  referred  to 
arbitrators,  according  to  the  manner  prescribed  by  sndi 
general  rules,  whose  award  shall  be  binding  and  conckh 

(a)  By  wluch  it  is  provided,  **  that      ders ;  and  whatever  award,  order, 
if  provision  shall  be  made  by  one      or  determination,  shall  be  made 


or  more  of  the  general  rules  or  by  the  said  arbitrators,  or  flie 

orders  of  any  such  society,  and  jor  part  of  thetDt  according  to 

confirmed  as  required  by  the  act,  the  true  purport  and  meaoiflf  ef 

for  a  reference  by  arbitration,  of  the  rule«  and  orders  of  sudi  mop 

any  matter  in  dispute  between  ety,  confirmed  by  the  justices  k- 

any  such  society,  or  any  person  or  cording  to  the  directions  of  the 

persons  acting  under  them,  and  act,  shall  be  binding  and  condii- 

auy  individual  members  thereof,  sive  on  all  parties,  and  shall  be 

the  matter  so  in  dispute  shall  be  final,  to  all  intents  and  purposes, 

referred  to  such    arbitrators  as  without  appeal,  or  being  sufajert 

shall  be  named  and  elected,  in  to  the  control  of  two  or  more  ju- 

such  manner  as  shall  be  prcscrib-  tices  of  the  peace,  in  the  manner 

ed  by  such  general  rules  or  or-  thereinbefore  prescribed." 


IN  THB  SIXTH  TSAR  OF  GEO.  IT. 


asi 


sire  cm  all  pnrtini,  and  finals  to  all  ihtehto  and  pmrpoaes,  nJ!^^ 
without  being  suliject  to  the  control  of  two  or  more  ma- 
gistEates.  The  enactment  is  peremptory  in  its  terms,  and, 
comequentljry  Idtogether  takes  altray  the  jurisdiction  of  the 
magiatimtes;  for  the  award  of  the  arbitrators  is  to  be  final 
to  all  intents,  -and  is  not  eren  subject  to  appeal.  It  muat, 
therefbre>  be  taken  in  this  case  as  if  the  15th  section  had 
not  been  introduced  into  the  statute,  or  as  though  it  had 
nerer  existed,  the  rule  of  the  society  haTing  been  made  for 
die  specific  purpoae  of  adopting  the  plan  pointed  out  by 
Ae  16th  sectioii.  The  prudence  or  beneficial. effects  of 
■Dch  a  rule  cannot  now  be  questioned.  Whep  an  indivi* 
dnai  becomes  a  member  of  such  a  society,  he  subjects  hinif- 
■elf  to  all  its  rules,  if  they  be,  as  the  rules  here  were,  duly 
dkiwed  and  confirmed  by  the  magistrates,  according  to 
die  directions  of  the  statute ;  and  those  rules  cannot  be 
dispensed  with,  but  are  conclusive  and  binding  on  aH 
parties.  By  the  rule  in  question,  if  a  persoUi  desiring  his 
ease  to  be  submitted  to  arbitraticm,  neglect  or  refiise  to 
deposit  10#.  6cf.  in  the  hands  of  the  treasurer,  it  is  clear 
liiat  he  cannot  afterwards  apply  to  a  magistrate,  as  the 
node  of  adjustment  is  pointed  out  by  the  rule,  which  ad- 
mits of  no  application  to  a  magistrate,  and  no  appeaL 
There  is  nothing  in  the  regulation  at  all  illegaL  or  unrea*- 
sonaUe.  Two  persona  may  agree  to  refer  matters  m  dif- 
lereDoe  between  them  to  a  third;  and  that,  submission 
would  not  only  be  legal,  but  would  also  be  binding  on  both. 
So  here,  where  a  person  voluntarily  becomes  a  member  of 
the  aociety,  he  virtually  consents  to  submit  himself  to,  and 
engages  to  observe,  all  the  rules  add  regulations  which 
Biay  be  legally  imposed  on  the  members  collectively,  for 
their  internal  management  hhd  regulation. 

Mr.  Serjeant  Wilde,  for  the  defendant— The  16th 
section  of  the  statute  does  not  take  away  the  jurisdiction 
of  the  magutrates,  unless  the  award  be  duly  made  and 
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confirmed.    And  although  it  has  been  said,  that  the  ob- 
ject of  the  Legislature  in  passing  the   SS  Geo.  8,  was 
to  prevent  litigation,  still  the  statute  must  receive  a  genenl 
construction.    It  cannot  be  doubtedi  but  that  magistrates 
would  better  protect  the  rights  of  each  individual  member, 
than  those  persons  who  are  interested  and  form  part  of  As 
body  of  the  society.    Persons  who  become  members  of 
societies  of  this  description  seek,  by  that  means,  to  pro- 
vide themselves  with  those  necessaries  in  times  of  sidmev 
and  distress,  which  they  are  unable  to  procure  thronj^ 
their  own  exertions:  and  the  relief  to  be  afforded  them 
should  be  promptly  enforced ;  otherwise,  if  they  be  ob- 
liged to  wait  until  the  arbitrators  have  made  their  awaid, 
according  to  the  terms  of  the  rule  in  question,  that  as- 
sistance  might   come  too   late :  and  although,  by  diet 
regulation,  the  award  must  be  considered  conduaive  sad 
final,  still  it  will  not  prevent  the  party  firom  applying  to  s 
magistrate,  particularly  as  the  half-guinea  required  to  k 
deposited  by  him,  previously  to  his  case  being  subddtled 
to  the  arbitrators,  might  often  prove  more  than  the  uaaittA 
claimed  from  the  society  for  his  immediate  wants.    He  bait 
therefore,  a  right  to  elect  whether  or  not  he  would  go  be- 
fore the  arbitrators ;  and  it  would  be  too  much  to  ssy, 

I 

that  he  should  be  compelled  toxlo  so,  when  such  referenee 
is  to  be  made  to  persons  who  are  themselvea  members  of 
the  society,  and,  consequently,  in  some  degree  interested 
in  the  result.  Besides,  in  the  regulation,  it  is  not  stated 
how  the  performance  of  the  award  is  to  be  enforced,  <v 
at  what  time  the  whole  of  the  nine  members  are  to  make 
their  award,  or  whether  they  may  examine  the  parties  be- 
fore them  or  not.  It  is  evident,  that,  by  delay,  a  member 
would  be  denied  that  justice  which  ought  to  be  affinrdedbim: 
and  in  the  case  of  Sharp  v.  Warren  {a),  it  was  held,  tbat 
the  statute  33  Geo.  3,  c.  54,  s.  8,  giving  a  summary  remedyi 

(«)  6  P^e,  131. 
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though  in  terms  apparently  prescribing  such  remedy,  is  ^  1825.^ 
enmidative,  and  does  not  take  away  the  previous  right  to 
sue  by  action  at  law.  So  here>  although  some  of  the 
members  of  the  society,  duly  chosen  and  appointed,  might 
arbitrate,  in  cases  of  dispute  between  the  society  and 
any  of  its  members,  in  certain  respects,  still,  if  such  re- 
ftrence  be  not  made  and  acted  on,  it  does  not  oust  the 
jurisdiction  of  the  magistrates  under  the  15th  section  of 
^^  "tatute.  Cur.  adv.  wit. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court;*  and,  after  reading  the  whole  of  the  case, 
which  he  stated  to  be  necessary,  in  order  to  render  the 
eonduaion  to  which  they  had  arrived  intelligible;  and,  ad- 
verting to  the  orders  of  the  magistrates  for  the  relief  of 
JSpraggs,  appended  to  the  case,  which  were  to  be  re* 
/erred  to,  ^f  necessary,  as  forming  part  of  it,  said: — It  is 
dnly  requisite  to  advert  to  one  fact,  which  appears  on  the 
bee  of  these  orders,  vix.  that,  when  the  parties  were  first 
•ommoned  before  the  magistrates  to  shew  cause  why  the 
two  orders  relating  to  Spraggs  should  not  be  made,  (the 
first,  that  he  might  be  re-instated  as  a  member  of  the  sod- 
ety,  aud  the  second,  that  he  might  be  paid  a  weekly  al- 
lowance by  way  of  relief),  it  was  stated  on  the  first  of 
them>  that  two  of  the  officers  of  the  society  attended  on 
its  bdudf,  the  one  in  person,  and  the  other  by  attor- 
ney,  and  made  no  defence;  although  it  is  stated  on  the 
fiice  of  that  order  that  the  magistrates  heard  the  informal 
tion  on  oath:  and,  on  the  second^  that,  although  the  same 
officers  were  summoned,  they  did  not  attend,  nor  did  any 
one  attend  on  behalf  of  the  society;  but  that  the  charge 
was  again  proved  oi!  oath.    Under  these  circumstances, 
it  is  hot  necessary  for  the  Court  now  to  decide,  whether 
Spraggs  wdre  bound  to  ap|«ly  for  an  arbitration,  accord- 
ing to  the  rule  of  the  society  referred  to,  or  whether  it 
were  imperative  on  him  to  do  so  or  not;  for  this  action 

yoh.  X.  cc 
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<8^v,  cannot  be  maintained,  on  the  grounds,  that  tHespass  wiB 
not  lie  against  a  public  officer  for  any  thing  done  in  tke 
discharge  of  his  duty,  unless  the  facts  necessary  to  ensMe 
him  to  forth  a  correct  judgment  be  all  presented  to  faas 
at  the  time.  Here,  it  appears  that  no  defeAce  whatever 
was  made  on  behalf  of  th6  society;  nor  did  the  c^ktti^ 
who  attended  on  the  part  of  its  meiftibe^,  call  the  atltth 
tion  of  the  magistrates  to  the  particular  rale  in  the  artidei, 
by  which  a  reference  to  arbitration,  in  case  of  disputes,  M 
directed  to  be  made.  It  is  expressly  stated  on  the  &oeof 
thefirstorder,  i^Kithey  made  no  defence*  It  would  beagtnt 
hardship,  as  well  as  a  violation  of  ah  apposite  rule  of  hf, 
if  a  magistrate,  in -the  exercise  of  his  public  duty  ad  sndi, 
should  be  suffered  to  be  entrapped  in  this  manner,  so  at 
to  make  him  a  trespasser,  unless  he  had  been  made  se- 
quainted*  with  all  the  previous  circumstances  of  the  pftrti- 
cular  case  in  which  he  was  Called  on  to  act;  for,  m.orte 
to  make  him  a  trespasser,  all  the  circumstances^  asvdl 
touching  the  complaint  made  as  the  nature  of  theddiBMe^ 
should  be  expressly,  and  without  concealment,  stated  to 
him  at  the  hearing. 

'  On  referring  to  the  statute  33  Geo.  8,  c.  54,  on  wUtk 
the  present  question   arises,  it  may  be  fairly  presii^ 
ed,  although   it  might  have  been  considered  goad  |n>- 
licy  to  encourage  societieis  of  this  description,  that  ^ 
proposers  of  the  measures  therein  contained  have  biM 
altered  their  opinions,  when  it  has  been  found>  that,  i^ 
far  from  its  having  tended  to  relieve  poor  and  indifOit 
persons  who  have  contributed,  towatds  the  ftinds  df  sock 
societies,  a  large  portion  of  th^  produce  of  their  hbiff^ 
as  a  provision  against  the  infiltnities  incident  td  ftg^^ 
sickness,  it  has  fl^uendy  happened  that  thie  fituoMft  rf 
these  societies  have  been  wantonly  and  iMpnorHdefidy  dii* 
sipated  and  squandelred  away  in  useless  litigiationi  upd 
that  those  poor  and  needy  people,  Who  have  often  stfffisitii 
-the  severest'  privations  in  ordeif  to  eontribuM  timr  0IM 
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to  SU  the  society's  coffers^  on  application  for  that  relief      ^^^^^ 
Irhich  they  have  a  just  right  to  cUiim  from  the  funds,  find 
tfaa  treasurer  without  treasure  and  all  their  hard-earned 
aaving^  vanished. 

By  the  15th  section)  however,  of  the  statute,  magistrates  * 
have  a  general  jurisdiction  to  act  in  all  cases  concerning 
aodetiesy  whose  rules  have  been  confirmed  according  to 
Aa  provisions  of  that  statute;  but  the  16th  section  cre- 
ates an  exception  in  eases  where  the  rules  of  the  so- 
ciety contain  an  article  or  provision  for  a  reference  to  ar- 
bitration, in  cases  of  disputes  between  any  such  society 
and  any  individual  members  therecrf*,  and  that,  when  the 
natter  so  in  dispute  shall  be  referred,  and  the  award  made 
by  the  arbitrators,  it  shall  be  binding  and  conclusive,  with- 
out being  subject  to  appeal,  or  to  the  control  of  the  magis- 
.trates»  in  the  manner  previously  prescribed  by  that  statute, 
.It  18  quite  clear,  that  magistrates  have,  by  the  15th  section, 
anch  a  general  jurisdiction ;  and  although  the  16th  makes 
-mt  exception,  yet  when  a  person  wishes  to  avail  himself  of 
ity  he  is  bound  to  shew  that  his  case  falls  expressly  within 
it.    Here,  if  the  treasurer  or  officers  of  the  society  had 
-pfodnoed  before  the  magbtrates  the  rule  in  question,  which 
enabled  them  to  refer  their  disputes  to  arbitration,  they 
would  have  been  enabled  to  determine,  whether,  in  itself,  it 
•woffe  80  conclusive  and  binding  as  to  deprive  them  of  their 
-jurisdiction ;  but  it  appears,  on  the  face  of  both  the  otders, 
-that  no  defence  was  made,  nor  was  the  attention  of  the 
-nagiatrates  called  to  the  effect  or  operation  of  the  rule,  nor 
«aa  any  objection  made  as  to  their  juriiidiction  or  power 
-to  act  in  thn  particular  case*    Their  attention  appears  to 
iiave  beisn  merely  called  to  the  information  whidi  wfl(s 
-node  befbre  theift  on  oath,  and  to  that  alone.    If  the  rule 
-of  llie  socisty  might  be  considered  as  forming  part  of  the 
.  gsnevd  law  of  the  land,  a  magiatnite,  in  the  course  of  his 
doty,  would  be  bound  to  take  notice  of  it;  but  it  catmftt 
ibv  a  mottKnt  be  contended,  that  he  was  bound  to  be  at- 

cc2 
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1 825.        quainted  with  the  private  regulations  of  a  society  of  this  d 
scription.    Supposing  that  the  statute  had  not  been 
or  that  the  defendant  had  pleaded  his  general  jurisdiction  t^  '^ 
act  as  a  magistrate,  under  the  15th  sectioui  according  to  th^^ 
rules  and  regulations  of  the  society,  confirmed  by  themagis — ^ 
trates  and  enrolled  at  the  Sessions ;  and  that  the  applicant 
Spraggs^  had  made  a  complaint ;  and  that  he,  the  defendant, 
had,  as  a  magistrate,  adjudicated  on  it;   the  plaintiff  must 
have  replied  by  setting  out  the  rule  or  regulation  of  the 
society,  which  directed  the .  reference,  and  averring  that 
the  defendant  had  due  notice  of  the  existence  of  such  rule. 
There  is  a  material  difference,  where  a  party  relies  on 
an  exception  to  a  general  law,  and  where  not.     In  the 
former  case  it  need  only  be  negatived,  and  the  burthen  is 
then  on  him  to  shew  that  his  case  falls  within  it;  but  in  the 
latter,  no  notice  whatever  is  required  to  be  taken  of  it 
This  case  may  be  likened  to  that  of  a  privileged  person, 
who,  on  being  arrested,  omits  to  state  that  he  is  privileged, 
or  does  not  inform  the  officer  of  the  ground  of  his  exemp- 
tion at  the  time.     In  such  a  case,  it  is  quite  dearj  that 
trespass  would  not  lie  against  the  officer.     So,  if  a  per- 
son be  exempted  from  arrest  by  reason  of  his  residing  with- 
in the  ambit  of  a  local  jurisdiction,  he  cannot  fimlfiti^if^  an 
action  against  the  officer  arresting  him,  unless  he  bad  ap- 
prised him,  at  the  time,  that  he  was  privileged  on  account 
of  such  residence.     So,  if  a  person  be  exempted  from  serv- 
ing a  particular  office,  and  on  being  cal{ed  before  a  magis- 
.  trate  to  shew  cause  why  he  refuses  to  do  so,  if  he  do  not 
inform  him  of  the  particular  ground  of  his  exemption,  he 
cannot  maintain  an  action  against,  the  magistrate  who  or- 
.    ders  proceedings  to  be  taken  against  him  in  consequence 
of  such  refusal.     If  there  were  no  decision  on  the  sub- 
ject, it  appears  to  us  that  this  action  could  not  be 

tainable,  either  on  the  principles  of  law,  or  of  commoi 1 

sense  or  justice.     There  is,  however,  a  decision  which  fiill —  s 
expressly  within  the  view  we  now  take  of  this  case;  for  L  :» 
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Lawiher  w.  The  Earl  of  Radnor  (a),  where  the  question 
wose  on  the  statute  20  Geo.  2,  c.  19,  giving  magistrates 
jurisdiction  to  determine  differences  between  masters  and 
servants  in  husbandry,  and  other  labourers,  respecting 
wi^s,  it  was  held,  that  trespass  would  not  lie  against 
magistrates  acting  upon  a  complaint  made  to  them  on  oath, 
by  the  terms  of  which  it  appeared  that  they  had  jurisdic- 
tion,  although  the  real  facts  of  the  case  might  not  have 
flBupported  such  complaint,  if  such  £acts  were  not  laid  be- 
finre  them  at  the  time  by  the  party  complained  against,  he 
hating  notice  of  such  complaint,  and  being  duly  summoned 
to. attend;  and  Lord  EUenborough  there  said  (6),  ''the 
fiurts  stated  in  the  case  are  not  stated  as  facts  appearing 
before  the  magistrates  ,at  the  time;  and  in  order  for  the 
plaintiff  to  avail  himself  of  them,  it  should  have  appeared 
Aat  the  same  facts  were  stated  to  the  magistrates  before 
whom  he  had  notice  to  appear.  For  how,  otherwise, 
could  the  magistrates  be  affected  as  trespassers,  if  the 
beta,  stated  to  them  upon  oath  by  the  complainant,  were 
such  whereof  they  had  jurisdiction  to  enquire,  and  nothing 
appeared  in  answer  to  contradict  the  first  statement?*' 
And  Mr.  Justice  Grose  said,  ''  my  doubt  is,  whether,  in 
diia  case,  we  can  take  notice  of  any  thing  but  what  ap- 
pears upon  the  face  of  the  order.**  And  Mr.  Justice  Law- 
rence added,  *'  if  the  magistrates  made  an  order  against 
the  evidence  laid  before  them,  the  party  injured  would 
have  another  sort  of  remedy  against  them.  But  here,  it 
is  shewn,  that  a  certain  complaint  was  made  to  them  on 
oath,  which,  as  it  appears  on  the  face  of  the  order,  is  valid 
in  law;  and  of  this  the  plaintiff  had  due  notice.  If,  then, 
he  would  complain  of  what  was  done  upon  it,  he  ought  to 
have  shewn,  that  the  facts  on  which  he  now  relies  were 
proved  before  the  magistrates.  But  he  cannot  make  them 
trespassers,  by  shewing  that  the  real  facts  of  the  case  will 

(•)  8  East,  113.  {b)  Id.  119. 
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1£05^       not  support  the  Gomplakit,  unkfls  raeh  fiiot»  weie  proved 
before  them  at  the  time.'*    There  the  Court  of  King'9 
Bencht  decided,  that  all  the  facta  hecessnrj  for  a  magw* 
trate  to  form  a  judgment,  as  to  the  course  he  ought  to 
pursue  should  have  been  presented  tohb  mmd,  before  be 
could  be  considered  a  trespasser*    Now,;  in  this  caae^  k 
appears  that  nothing  of  that  sort  was  done,  as  the  rule  oft 
the  society,  directing  the  rrference  of  disputes  to  arbilni? 
tion,  was  not  presented  to  the  notice  of  the  magistratev 
when  the  orders  for  the  relief  of  Spraggs  were  .made,  dop:^ 
was  their  jurisdiction,   as.  such  magistrates,  qnestkmedl. 
at  die  tln^. .  Without,  therefore,  touching  on  the  question 
as  to  whether  the  16th  clause  of  the  statute  SS  Ocb*  % 
G.  54f,  be  imperative,  or  not,  on  adissatisfied  member  tosuki 
mit  to  a  reference  to  arbitration,  we  are  of  opinian  that  ths 
present  action  cannot  be  maintained,  as  it  falls  expresdj 
within  the  principle  establish^  in  the  case  of  Lowtker  v. 
The  Elarl  of  Radnor^  and  there  must  consequently  be 

Judgment  for  the  defendant  (a). 


(a)  See  the  statute  3  Geo.  4,  justices  are  empowered  to  faev 

c.  23,  which  giyes  a  general  form  and  determine;  and  that  wherethe 

of  conviction  where  no  particular  merits  have  been  tried,  convictoi 

form  is  provided,  and  enacts,  that  shall  not  be  set  aside  for  defect 

"  one  Justice  shjill  be  competent  of  form."    See  also  The  Km§  f. 

to  receive  the  original  information  Soper,  3  B^m  &  Cres,  857. 
or  Comphuntt  where  two  or  more 
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Stbad,  D0KER5  Jackson,  Wainwrioht,  and  Sowoen  r.       Fruby, 

Salt.  *^  "**• 

Jt  HIS  was  an  action  of  asiumpnty  in  which  the  plaintiffs  Three  of  Sve 

dedared  against  the  defendant  for  work  and  labour  done  ^ilb^llud^ 

■ad  performed  by  themselves  and  their  servants,  and  for  arbitration :~ 

Held,  that  it  did 

ttrers  other  necessary  things  used  and  applied  by  them  not  bind  the  two 

in  and  about  such  work  and  labour.    To  this  were  added  ^ed,mi^ougfa 

die  common  money  counts.     The  defendant  pleaded  the  ^h^^^^^I^^' 

general  issue.  uvm  out  ofthe 

buiineM  ofthe 

.  The  cause  was  tried  before  Mr.  Justice  Bayley,  at  the  ftrm;  it  not  be- 

laat  Assises  at  York,  when  an  award  was  put  in  by  the  ordinary  coune 

defendant,  by  which  an  arbitrator  had  determined  the  pf  transactions 

^  ^  m  trade  be- 

referred  to  him,  and  awarded  a  certain  sum  to  be  tween  partners. 


daa  firom  the  defendant  to  the  plaintiffsi  for  the  work  done, 
wliiehwas  the  subject  of  the  present  action;  and  which 
sosn  the  defendant  had  paid  into  Court.  But  it  appeared 
duit  the  submission,  which  was  made  by  articles  of  agree- 
BMQt,  not  under  seal,  was  signed  by  the  defendant  and  the 
three  first  named  plaintiffs  only,  for  the  whole  five;  but 
that  the  other  two  were  not  parties  to  it.  It  also  appeared 
diat  the  plaintiffs  were  not  general  partners,  and  that  the 
werk  in  question  was  performed  by  them  on  a  joint  under- 
taking, which  was  confined  to  the  particular  contract,  viz. 
die  building  of  certain  houses,  and  that  they  were  not 
general  partners.  The  question  was,  whether  the  account 
which  the  plaintiffs  had  sent  in  to  the  defendant,'  for  the 
work  done,  had  been  settled  by  the  terms  of  the  award. 

The  learned  Judge  was  of  opinion  that  the  submission 
was  insufficient ;  and  a  verdict  was  accordingly  taken  for 
die  plaintiffs,  with  leave  for  the  defendant  to  move  to  set 
it  aside  and  enter  a  nonsuit,  in  case  the  Court  should  be 
af  opinion  that  the  submission  was  binding  on  the  plaintiffs. 

Mr.  Seijeant  Pell,  on  a  former  day  in  this  Term,  ac- 
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cordingly  applied  for  a  rule  nisi;  and  contended^  that  the 
award  made  under  the  above  submission  was  a  conclusive 
answer  to  the  plaintiffs*  action ;  and  that  no  valid  distinction 
could  be  made  between  a  general  partnership,  and  a  part^ 
nership  which  is  confined  to  a  particuUr  contract  or  a 
dertaking; — that  an  admission  by  one  of  several 
is  binding  as  against  all;  and  a  payment  to  one  will 
as  a  discharge  of  a  debt  due  to  the  whole ;  so  a  release 
such  debt  executed  by  one,  is  valid  as  against  the  others^ 
So  also  a  release  of  an  action.     That  each  of  the  plants 
tiffs  had  authority  to  act  for  all  the  others,  in  all  matters 
relating  to  the  work  carried  on  by  them;  and  either  of 
them  might  have  comm^iced  an  action  against  the  defiend- 
ant  in  the  name  of  the  whole,  and  insisted  on  payment,  as 
the  act  of  one  would  be  binding  on  all;  that  if  the  defSend- 
ant  had  brought  an  action  against  one  of  the  plaintifi 
alone,  he  might  have  pleaded,  in  abatement,  the  non- 
joinder of  the  others ;  and  that,  as  the  submission  expreuly 
related  to  the  business  done  by  all  the  plaintiffs,  and  three 
signed  it  for  themselves  and  the  other  two,  it  was  binding  on 
all,  and  must  be  considered  as  though  it  were  made  in  the 
ordinary  course  of  trade  between  general  partners* 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Wilde  aite^ 
wards  shewed  cause. — There  can  be  no  pretence  what- 
ever for  disturbing  this  verdict,  as  no  evidence  was  ad- 
duced, at  the  trial,  to  shew,  that  the  three  phuntiffs  who 
signed  the  submission  had  any  authority  from  the  other 
two,  to  enable  them  to  do  so;  the  submission,  therefore, 
cannot  be  binding  on  all.  Although  in  Strangfordr. 
Green  (a)  it  was  held,  that  one  partner  might  sulnnit  to  a 
reference  for  another;  and  that  if  he  signed  an  arbitration 
bond  for  himself  and  partner,  a  refusal  by  the  latter  to  pe)r* 
form  the  award  was  a  breach  of  .the  condition,  though  he 

(a)  2  Mod.  228. 
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were  not  a  party  to  the  submission.  Yet  here  the  signing  -j^^ 
of  the  submission  was  not  an  act  falling  within  the  ordinary 
course  of  the  plaintiff's  business.  It  is  a  mere  delegation  of 
an  authority.  The  plaintiffs  might  be  called  on,  by  the  ar- 
bitrator^ to  perform  acts  which  the  law  would  not  require 
of  them;  or  the  award  might  render  them  liable  to  the  de- 
fendant for  matters  extrinsic,  and  foreign  to  the  transac- 
tions wherein  they  were  concerned  as  partners.  One 
partner  cannot  bind  another  by  deed,  unless  he  have  the 
express  authority  of  the  other  to  do  so;  when  it  may  be 
considered  as  the  act  and  deed  of  both*  Suppose  the  three 
plaintiffs,  who  signed  the  articles  of  agreement,  had  died, 
the  two,  who  were  no  parties  to  it,  could  not  be  bound  by 
it,  nor  could  they  be  compelled  to  comply  with  the  terms 
of  the  award,  they  not  having  done  any  act  amounting  to 
an  assent  to  the  submission.  Besides,  the  plaintiffs  in  this 
case  must  be  considered,  not  as  partners  generally,  but  as 
joint-contractors;  and,  therefore,  although  one  of  them 
might  bind  the  whole  in  matters  relating  to  their  joint  jn- 
terest  in  the  particular  transaction  or  contract,  still  he 
could  not  go  beyond  the  scope  of  such  joint  interest,  so  as 
to  bind  them  in  any  thing  not  necessarily  connected  there- 
with: and  it  is  quite  clear,  that  a  submission  to  arbitration 
cannot  be  considered  within  the  ordinary  course  of  dealing 
between  partners,  and  still  less  so  as  between  joint-con- 
tractors. 

Mr.  Serjeant  PeUf  in  support  of  the  rule. — ^All  the  plain- 
tiffs being  partners  in  this  particular  transaction,.the  act  of 
one  binds  the  whole,  as  to  the  subject  matter  of  their  joint 
dealings,  to  which  alone  the  submission  and  award  re- 
ferred. The  only  purport  of  the  reference  was,  to  ascer- 
tain what  was  due  to  the  plaintiffs,  from  the  defendant,  in 
respect  of  the  work  done ;  and  if  one  of  them  liad  stated 
that  it  amounted  to  SO/,  only,  the  defendant  would  not  have 
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j^j;^      been  liable  beyond  that  aunu    In  SandikuUb  ¥•  Mar  A  (aX 
wkere  one  of  two  partners  made  a  contract  aa  to  the  tenas 
on  which  any  busbess  was  to  be  transacted  by  the  fimit 
although  such  business  was  not  in  their  usual  cQurae  of  deat* 
ingi  and  even  contrary  to  their  arrangement  with  each  othmw 
and  the  business  was  afterwards  transacted  by»  or  with  ihe^ 
knowledge  of,  the  other  partner, — ^it  was  held,  that  he  was 
hound  by  the  contract  made  by  his  partner:   and  Blr^ 
Justice  Bayley  there  8aid(i),  ^'  it  is  true,  that  one  partner 
cannot  bind  another  out  of  the  regular  course  of  dedfaf 
by  the  firm.    But,  where  the  assurance  has  reference  ts 
business  transacted  by  the  partnership,  aUkoMgh  out^ik 
regular  course,  it  is  still  within  the  scope  of  hi^  auth<»ri^i 
and  will  bind  the  firm«*'    So,  a  submission  to  arbitratioi^ 
on  matters  arising  out  of  a  joint  contract  or  under tajkiii^  mi 
as  much  within  the  scope  of  a  partnership  autbpri^t  ^  i 
a  general  partnership  had  existed  between  the  parties* 
And  in  Comffns's  Digest  (c)  it  is  said. — ^'  if  there  be  a  eoa- 
troYcrsy  between  ^«,  of  the  one  part,  and  B*  and  C,  of  dis 
other,  and  B.  submit  for  himself  and  C,  and  there  be  an 
award  that  B.  «hall  pay; — this  is  good,  though  Cbea 
stranger."  '  And  Rollers  Abridgment  {d)  is  cited  as  an  Mh 
thority  in  support  of  this  position — So,  if  B.  3ubmit  fiv 
himself  and  his  partner,  and  the  award  is  that  jB.  pay(i)> 
So,  if  two  submit  on  one  part,  and  one  oq  the  other,  odb 
of  those  two  may  revoke  without  the  other  (/)«     Qn  prin- 
ciple, therefore,  as  well  as  authority,  the  award  is  a  con- 
clusive answer  to  this  action. 

Cur,  adv.  wU. 

{a)  3  Bam.  &  Aid.  673.  (e)  2  Mod.  228. 

(b)  Id.  679.  (/)  Com.  Dig.  tit.  "  Ar«t»- 

(c)  Tit.  "  Arbitrament,*'  J)  2).  ment,"  (D  6). 

(d)  Vol.1,  p.  244,  (L 20). 
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Imti  CUef  Justice  Bsar  now  defirered  the  judgment 
iio  Omrt  as  feUews : — It  appealed,  on  the  trial  of  this 
ist»  that  the  fire  pkdntifiB  were  joint-contractors,  and 
I  vnderiaken  to  build  certain  houses  for  the  defendant, 
•  was  to  pay  them  for  their  labour  in  so  doing;  and  the 
f  question  was,  whether  their  right  of  recovering  were 
ved  by  an  award  that  had  been  made  with  respect  to 
t  trisect  matter  of  their  demand  on  the  defendant,  and 
paoover  which  the  action  was  brought.    The  submission 
whidi  the  award  was  founded,  was  signed  by  three  of 
I  fiaintiflFs  QBly>  and  the  only  question  now  is,  whether 
not  that  sttfamission  be  binding  on  the  Ave,  so  as  to  con- 
iB  lliem  by  the  award  which  has  been  made  under  it,  or 
iridiar  or  not  it  might  be  given  in  evidence.  We  think  not. 
laf  been  said,  that  a  release  of  a  demand,  executed  by  one 
Ive  partners,  would  bind  all;  that  is  true,  for,  if  a  person 
B-money  to  five  several  partners,  he  is  liot  bound  to  pay 
m  altogether,  but  may  pay  the  debt  to  any  one  of  them, 
oaa  receipt  or  discharge  operates  as  the  receipt  or  dis- 
of  the  whole  firm.     It  has  been  also  said,  that  an 
ion  by  one  of  several  partners  is  binding  on  the 
That,  however,  is  not  so ;  for  it  is  not  conclusive 
them,  but  is  only  admissible  in  evidence  Against 
sm»  and,  even  when  allowed,  may  affect  them  more  or 
%  aa  it  might  have  been  made  in  ignorance  or  by  mis- 
iBb    The  principles,  however,  applicable  to  a  release  or 
jkfantision,  do  not  appear  to  be  at  all  applicable  to  the 
saent  case;  for,  even  in  the  case  of  a  general  partner- 
ip^  one  partner  has  n6  right  to  bind  the  others,  but  by 
Ane  of  an  express  or  implied  authority.     And  here  the 
tihority  to  be  implied  must  be  limited  to  those  things 
lidi  were  necessary  to  carry  on  the  business,  in  which 
e  plaintiffs  were  jointly  interested  or  engaged,  tw.  ei- 
er  laying  or  receiving  monies,  or  drawing  or  accepting 
lla^  on  account  of  the  work  in  question.     It  is  quite  clear, 
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1825-         ^^^^  there  was  no  implied  authority  in  the  three  phuiiti& 
to  enter  into  the  submission  to  arbitration  which  they  did^ 
so  as  to  bind  the  others,  for  it  formed  no  part  of  the 
actions  in  which  they  were  joindy  engaged ;  and  there  t 
no  pretence  for  saying,  that  there  was  any  ddegation  ^^ 
an  express  authority  to  that  effect;  although  the  poiik.'t 
now  before  the  Court  was  not  the  question  in  issue  Iki 
Sirangford  y.  Green,  yet  it  is  not  to  be  considered  a»  a 
mere  obiter  dictum^  it  was  inseparably  connected  with  it; 
and  the  principle  there  laid  down  appears  to  govern  thepr^ 
sent  case;  and  on  its  being  objected,  that  the  other  part- 
ner was  not  made  a  party  to  the  submission,  the  Court 
said,  that  *^  the  defendant  might  undertake  for  hb  partner; 
and  having  engaged  for  him,  and  promised  that  he  shooU 
perform  the  award  on  his  part  (notwithstanding  the  part- 
ner was  not  bound  so  to  do);  yet,  if  he  refused,  it  wis  a 
breach  of  the  defendant's  promise."    If,  therefore,  it  wan 
a  breach  of  the  engagement,  on  the  part  of  one  otlj,''jlt 
must  be  implied  that  the  other  was  hot  jointly  bound  wiiii 
him ;  for,  had  he  been,  it  would  have  amounted  to  a  breach 
of  the  engagement  by  both,  and  no  proceedings  coaU 
have  been  taken  against  the  one  alone.     The  authority  re- 
ferred to,  in  Comynis  Digest,  not  only  confirms  that  caae, 
but  shews  that  a  submission  binds  the  party  making  it, 
although  he  submit  for  himself  and  a  stranger;  and  a  part- 
ner who  does  not  submit,  must  be  considered  as  a  'stranger. 
We  have  been  unable  to  find  any  other  decision  appli- 
cable; but  we  are  of  opinion,  that  joint-contractors  can 
only  be  made  jointly  responsible  for  transactions  arising  in 
the  way  of  tlieir  business  or  employment;  and  that  one  can- 
not bind  the  others  by  a  submission  to  arbitration,  >niade 
without  their  knowledge,  assent,  or  authority.     We  should 
be  very  tenacious  of  extending  any  further  the  liaUKty 
of  partners  and  joint-contractors.     The  three  plaintifi 
who  signed  the  articles  of  iigroement  in  this  caae,  are  not 
injured  by  it,  as  they  must  have  been  aware  that  the  sob- 
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uiasion  was  imperfect^  unless  it  could  have  the  effect  of         1825, 
Unding  the  other  two.    This  rule,  therefore^  must  be 

Discharged. 


MoRLEY  and  two  Others  v.  Boothby  and  Clarke  (a).        fSflH^'T^L 

X  lIIS  was  an  action  of  assumpsit  on  a  guarantie.     The  The  defendantt 
5nt  count  of  the  declaration  stated,  that  on  the  26th  Majf,  J^^^  J^^^' 
ISSMf,  in  consideration  that  the  plaintiffs,  at  the  request  of  piaintiffii,  the 
Jie  defendants,  would  sell  and  deUver  to  certain  persons  ten  agreement, 
uing  the  style  and  firm  of  William  Clarke^  Son,  4r  Co*,  i^er^j  promise 
MTtam  goods,  wares,  and  merchandizes,  of  a  certain  value,  ^^U^i'^^ 

^^  on  fV,Cf  Son  t  if 

bo  wit,  of  the  value  of  174/.  ISs*  5d.,  to  be  used  in  and  Co.,  due  at 

iboat  building  a  certain  church,  to  wit,  St,  Philip's  Church,  jg^an't,  at  six 

It  Sh^ld,  in  the  county  of  York;  to  be  paid  for  by  a  JJ^^j^J, 5?!^" 

biD.of  exchange,  to  be  drawn  by  the  plaintiffs  upon  the  next,  ihaUthen 

laid  William  Clarke,  Son,   if  Co.,  to  be  payable  at  a  money  to  be  re- 

Mkrtain  day  then  to  come,  to  wit,  at  a  day  not  earlier  than  pj^»,  aLnk, 

the  27th  day  of  November  then  next;  they  (the  defend-  "/4*7S^^  ... 

iDts)  undertook,  and  then  and  there  faithfully  promised  --Held,  that 

dbe  plaintiffs,  that  the  said  bill  should  be  paid,  when  due,  undertaking  to 

Mit  of  such  monies  as  the  defendants  should  receive  before  ^jf^^thintiM 

die  said  bill  should  become  due,  for  and  on  account  of  the  tutute  of  frauds, 

as  no  considera- 

baflding  of  the  said  church.  The  plaintiffs  then  averred,  don  for  the  pro- 
that  they,  confiding  in  the  said  promise  and  undertaking  ^uie^&ceof  it. 
of  the  defendants,  did,  afterwards,  to  wit,  on  the  day  and 
jfear  first  aforesaid,  sell  and  deliver  to  the  said  William 
CUsrJce,  Son,  if  Co*,  divers  goods,  wares,  and  merchan- 
dixesi  of  the  value  aforesaid,  to  be  used  in  and  about  the 
building  of  the  said  church ;  and  did,  afterwards,  to  wit, 

(«)  There  was  another  action  the  defendants;  and  the  Court 

broaglit  by  the   same  plaintiffs  obsenredi  that  the  same  argument 

K||;«ixl8t  CImrke  alone,  on  his  sepa-  would  iH[>ply  equally  to  both,  as 

rate  mdertaldnf,  wl^chwas  nmi-  the  pleadings  were-^in  efiect  the 
lar  in  terms  totbat  given  byboth 
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}^       on  the  S7th  Jkfoy,  18S4,  draw  a  certain  billi  finr  the  flsii^ 
sum  of  money,  on  the  said  WilUam  Clarke^  &m,  ^  G9«^ 
payable  to  the  order  of  the  plaintiffsi  at  a  certain  day; 
not  sooner  than  the  ^th  November ^  in  the  year  aforesaid, 
to  wit,  on  the  30th  Navember;  and  the  said   WUUam 
Clarke,  Son,  if  Co.,  then  duly  accepted  the  said  biO: 
and  although  the  said  bill  afterwards,  and  when  th^  sme 
became  due  and  payable,  to  wit,  on  the  SOdi  day  of  Nh 
vember,  in  the  year  aforesaid,  was  duly  presented  for  pif^ 
ment  thereof,  and  although  the  same  was  "then  and  Aat 
dishonoured  by  the  said  William  Clarke,  Son^  f  G».> 
the  said  acceptors  thereof;  of  which  said  prettdtei  the 
defendants  afterwards,  to  wit,  on  liie  30th  day  ^Nmfem 
ber  aforesaid,  had  notice;  and  although  the  defendants 
received,  before  the  bill  became  due,  and  from  thcM 
thitherto  had  had  sufficient  monies,  for  and  on  BdbofMit 
the  building  the  said  church,  to  satisfy  die  said  MD^-^ 
yet  the  defendants,  not  regarding  thdr  promise  attd  wido^ 
taking,  but  contriving  and  intending  to  deceive  and  definrf 
the  plaintiffis  in  that  respect,  had  not  (althoi^h  •oftai  le^ 
quested  so  to  do)  guarantied  the  payment  of  the  BaMb3l,«^ 
paid  or  caused  to  be  paid  the  said  sum  therein  spedfe^ 
or  any  part  thereof,  to  the  plaintiffs ;  but  had  tliidieft)^ 
wholly  neglected  and  refused,  and  still  n^lect^  and  » 
(used  so  to  do«    There  were  dther  counts,  varyii^  the 
terms  of  the  consideration  for  the  defendants*  profmse^  iS 
well  as  the  time  the  bill  would  become  due. 

The  defendants  pleaded,  that  the  sappos^  promiiie  la 
the  first  count  mentioned,  was  a  special  promise  to  aastet 
for  the  debt  of  other  persons,  to  wit,  the  said  petssnS 
using  the  style  and  firm  of  William  Clarke,  Son^fO^t 
and  that  no  agreement  in  respect  of  or  relating  to  the  sup- 
posed cause  of  action  in  that  count  mentioned,  or  aby  tte: 
morandum  or  note  thereof,  wherein  the  considera&m  lor 
the  said  promise  was  stated  or  shewn,  wasi  accocdkig  to  tfat 
form  of  the  statute  in  such  case  inade  attd  ptovided}  * 
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•wntnig,  or  signed  by  the  defendantSy  or  by  any  other  per-         1825- 
son  or  persons  by  them  thereunto  lawfully  authorised.  Morley 

Hie  plaintiffs  replied,  that  a  certain  agreement  in  writing,  BoorBBt. 
in  respect  of  and  relating  to  the  said  cause  of  action  in  the 
first  count  mentioned,  wherein  the  consideration  for  the 
said  promise  was  stated  or  shewn,  was  made,  according  tb 
tiie  fiirm  of  the  statute  in  such  case  maide  and  provided,  in 
writing,  and  signed  by  the  defendants;  which  said  agree^ 
jncnt  was  and  is  to  the  effect  following,  that  is  to  say— ^ 

"  Messrs.  W.  Marley  4r  Co., 

**  We  hereby  promise,   that  your  draft  on   William 

Clarke f  Son,  4f  Co.,  due  at  Messrs.  Masterman's,  at  six 

months,  due  on  the  27 th  of  November  next,  shall  be  then 

paid  out  of  money  to  be  received  from  St.  Philip's  Church; 

say  amount  174/.  ISs.  5d.,  say  27th  November.    We  are 

your*s, 

"  W.  Clarke,  W.  Boolhby. 

'*  Shield,  May  26,  1824.*' 


And  diis  the  said  plaintiffs  were  ready  to  verify,  where- 

To  this  replication  the  defendants  demurred  speciidly, 
«flugning  for  causes,  that  it  did  not  state  or  set  forth  any 
4KiffiGient  agreements  or  agreement  in  writing,  in  respect 
of,  or  relating  to,  the  supposed  cause  of  action  mentioned 
in  the  said  declaration,  which  were  mentioned  and  refer- 
red to  in  and  by  the  said  replication,  and  to  which  the 
tsami  respectively  related.  That  the  supposed  agreement 
In  writing,  in  the  said  replication,  did  not  state  or  sliew, 
ittoording  to  the  form  of  the  statute  in  such  case  made  and 
firovided,  any  such  considerations  or  consideration  for  tibe 
^vrmnises.  or  promii^  in  the  said  declaration,  respectively, 
-Mited  and  alleged  to  have  been,  the  considerations  for  such 
promises,  and  each  and  every  of  them  respectively.  And 
that  the  supposed  agreement  in  the  sidd  replication  men- 
tioned, did  not,  according  to  the  form  of  the  statute  in 
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l8gs^       such  case  made  and  provided,  state  or  shew  any  connder- 
MoRLBT       ations  or  consideration  for  the  promises  mentioned  and  set 
BooTHBT.      forth  in  the  said  declaration,  or  for  any  or  either  of  those 
promises.     And  that   such  repUcation  was  a  departure 
from,  and  did  not  support  or  sustain  the  declaration;  and 
which  said  replication  related  to,  and  ought  to  harefiv- 
tified  and  sustained  such  declaration.     And  also,  for  tint 
the  said  replication  did  not  state  or  set  forth  the  words  of 
the  supposed  agreement  therein  mentioned,  but  only  dw 
effect  of  the  agreement  therein;  whereas,  such  replication 
ought  to  have  stated  the  tenor  or.  words  of  the  supposed 
agreement. — The  plaintiffs  joined  in  demurrer. 
The  case  was  argued  on  a  former  day  in  this  Term,  bj 

Mr.  Serjeant  Onslow,  in  support  of  the  demurrer. — ^The 
agreement  or  undertaking  signed  by  the  defendants,  and 
set  out  by  the  plaintiffs  in  their  replication,  is  void,  no 
consideration  for  the  promise,  as  alleged  in  the  dedir 
ration,  being  expressed  on  the  face  of  it.  By  the  statnte 
of  frauds  (a),  it  is  enacted,  that  no  person  can  be  chai]ged 
upon  any  promise  to  pay  the  debt  of  another,  unless  the 
agreement  upon  which  the  action  is  brought,  or  some  note 
or  memorandum  thereof,  be  in  writing;  by  which  word 
agreement,  according  to  the  case  of  Wain  v.  Warlien{b)i 
must  be  understood  the  consideration  for  the  promise,  ai 
well  as  the  promise  itself:  and  therefore  it  was  in  that  case 
held,  th^t,  where  one  promised  in  writing  to  pay  the  debt 
of  a  third  person,  without  stating  on  what  consideration, 
parol  evidence  of  the  consideration  was  inadmissible,  and 
the  agreement  nudum  pactum.  And  Lord  EUenbonmgk 
there  recognized  and  assented  to  the  definition  of  the  word 
agreement,  given  by  Lord  Chief  Baron  Coi9iyii«(c},  who 
considered  it  as  being  compounded  of  an  aggregaiio  fMeih 

(a)  29jDar.  2.  c.  3,  s.  4.  (&)  5  East,  10. 

(e)  See  Com.  Dig.  tit.  '*  Agreement,*'  A.  1, 
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Hum,  fHx.  the  assent  of  two  or  more  minds ;  and  that  it       -1^^- 
ought  to  be  so  certain  and  complete,  that  each  party  might       Morlby 
luve  an  action  upon  it.     The  decision  in  Wain  v.  WarUers,      Boothby. 
has  been  fiiRy  confirmed  by  subsequent  cases;  and  Lord 
Chief  Baron  Miicdonald,  in  delivering  the  judgment  of  the 
Court  of  Exchequer,  in  the  case  of  Lyon  v.  Lamb  (a), 
obaerved,  that  *'  in  Wain  v»  Warlters,  the  distinction  was 
very  properly  taken  between  promise  and  agreement;  and 
that  it  was  not  the  promise^  but  the  agreement,  or  memo- 
ruudum,  or  note  thereof,  which  the  statute  required  to  be 
in  writing."    So,  in  Saunders  v.  Wakefield  (6)  the  de- 
fendant pleaded,  and  the  question  was  raised  on  demur- 
rer, as  in  this  case ;  and  it  was  there  expressly  determin- 
ed, that  an  agreement  to  pay  the  debt  of  another,  must, 
in  order  to  give  a  cause  of  action,  be  in  writing,  and  must 
contain  the  consideration  for  the  promise,  as  well  as  the  pro- 
mise itself,  and  that  parol  evidence  of  the  consideration  was 
inadmissible :  Lord  Chief  Justice  Abbott  saying,  "  I  assent 
to.  tlie  argument  which  has  been  pressed  upon  us,  that  the 
mrd  agreement,  in  the  latter  part  of  the  fourth  section 
if  the  statute  of  frauds,  is  to  be  construed  to  be  a  word 
if  reference,  and  that  it  refers  to  words  contained  in  the 
bmsor  part  of  the  section.     Now,  in  the  former  part  of 
iie  section,  we  find  the  words,  ^  special  promise,  agree- 
nent,  contract,  or  sale.*     I  read,  therefore,  the  latter  part 
if  the  clause,  as  if  all  those  precedent  words  were  incor- 
Mnealed  in  it,  together  with  the  word  agreement,  and  then 
t. would  stand  thus:  *  unless  the  agreement,  special  pro- 
niae,  contract,  or  sale,  upon  which  such  action  shall  be 
mought,  or  some  memorandum  or  note  thereof,  shall  be 
a  writing,  and  signed,  &c'    It  is  then  to  be  considered, 
rith.  reference  to  the  common  law,  whether  there  can  be 
n' agreement,  special  promise,  contract,  or  sale,  which 
rould  be  valid  in  law,  unless  a  consideration  appeared  for 

(c)  Fell  on  Mercantile  Ouarantiea,  260. 
(6)  4  Bam.  &  Aid.  696. 

VOL.  X.  D  D 
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-J?^       ^^*     Now,  at  common  law,  a  promise  to  pay  the  debt 
MoRLET       of  another,  if  made   simply,   and  without  a  good  coft- 
BooTHBY.      sideration  for  it,  would  be  void.'*    And  Mr.  Juajtiee  Aiy- 
ley  said,    '*  the  object   of  this  statute,    which   was  a 
most  useful  act,  was  to  prevent  frauds  and  perjuries;  jnd 
it  ought  to  be  construed  so  as  most  effectually  to  ao- 
complish  that  object.    The  4th  section  contains  sevoal 
cases,    in  which  it  is  provided  that  no  action  shall  Ik 
brought^    One  case  is  of  a  special  promise  by  an  eMCUior 
to  answer  damages  out  of  his  own  estate ;  another  rf  a 
special  promise  to  answer  for  the  debt,  default}  or  lui- 
carriage  of  another  person.     Now,  at  common  law,  in  op- 
der  to  make  a  person  chargeable  in  such  cases,  there  mnit 
be  a  special  consideration  for  the  promise ;  eidier  mxfmg 
to  the  party  fMromising,  or  from  the  party  in  whose  Boom 
the  promise  is  made.    Then,  the  statute  providee,  tint  a 
party  shall  not  maintain  an  action  in  such  cases,  unless  As 
agreement  upon  which  such  action  shall  be  brought,  or  ione 
memorandum  pr  note  thereof,  shall  be  in  writing;  and  I 
think,  therefore,  that  that  memorandum  must  includeastite- 
ment  of  the  consideration  for  such  agreement.**    And  Bfr. 
Justice Holroyd  added,  ''whether  we  consider  the  got- 
ral  object  of  the  statute,  or  the  particular  object  of  tlie4lb 
clause,  it  seems  to  me  to  be  necessary,  that  the  caosida^ 
tion  for  the  promise  should  be  stated  in  writing.     The  oqb- 
sideration  is  the  very  ground  of  the  action,  and  without  it 
the  action  will  not  lie."    In  the  late  case  of  Jenkku  v. 
Reynolds  (a),  this  Court  held,  that  a  letter,  addressed  by 
the  defendant  to  the  plaintiffs,  in  which  the  former  slid 
that  the  latter  might  consider  him  as  security  on  aoooant 
of  c/.  C,  to  the  amount  of  lOQ/.,  was  not  a  suffidentms- 
morandum  to  bind  the  defendant,  under  the  statote,  As 
consideration  for  the  promise  or  undertaking  not  hacring 
been  expressed  in  such  letter.     And  although  die  case  ef 
Boehm  v.  Campbell  (6)  may  be  cited  as  an  authority,  to 

(c)  6  B.  Moore,  86.  (&)  3  B.  Moore>  15. 
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Aew  that  the  agreement  in  this  case  is  sufficient  to  enable  ^1885. 
Aephuntifls  to  sustain  their  action;  yet^  there  the  guarantie 
expressed  on  the  face  of  it  a  good  and  sufficient  consider- 
ation, moving  from  the  party  by  whom  it  was  made^  vix.  that 
^«  S.  ^  Co.  having  accepted  a  bill  drawn  on  them  by  the  plain- 
tiff for  a  certain  sum/  the  defendant  guarantied  the  due 
payment  of  the  same,  should  it  be  dishonoured  by  the  ac- 
ceptors. There,  too,  there  was  an  existing  debt  due  to 
the  plaintiff  from  J.  S.  4r  Co.f  and  he,  doubting  their  solven- 
cy^  not  only  drew  a  bill  on  them,  but  also  required  the  de- 
fendant to  guaranty  it,  in  case  it  should  be  dishonoured  by 
the  acceptors,  </•  ^S'.  ^  Co.  So  also,  in  the  cases  o(  Morris  y« 
Simeey{a)9  and  Pace  v.  Marsh  (b) ,  the  consideration  was  par- 
ticularly expressed,  and  the  circumstances  imder  which  the 
guarantie  was  given  were  set  forth :  whereas  here,  it  is  merely 
staled  in  the  memorandum,  that  the  plaintiff's  draft  shoidd 
be  paid  out  of  money  to  be  received  from  St.  Philip's 
Ckmrehi  which  is  perfectly  unintelligible ;  and  the  consider- 
ation cannot  be  explained  without  resorting  to  parol  testi- 
mony,  which  it  was  the  express  object  of  the  statute  to  ex- 
dndew  Nor  does  it  appear,  on  the  face  of  the  instnunent, 
by  or  from  whom  the  money  was  to  be  received ;  nor  does 
it  ahew  any  consideration  moving  from  any  party.  It  is  a 
more  promise  by  the  defendants,  that  they  would  be  liable 
for  the  debt  of  a  third  person.  The  memorandum,  there- 
fbve,  as  set  out  in  the  replication,  does  not  sustain  the  aver- 
BMmts  in  the  declaration,  as  it  does  not  shew  any  consider- 
alicm  to  support  the  promise  therein  alleged. 

f 
Mr.  Seijeant  Pell^  for  the  plaintiffs,  contended,  that  the 

olgection  raised  by  the  defendants  was  merely  technical, 

diat  the  justice  of  the  case  was  obviously  with  the 

:  that  although  the  principle  laid  down  in  the  case 

of  Warn  V.  Workers^  might,  in  strictness,  be  correct,  still 

that  its  authority  had  often  been  questioned.     In  Pcice  v. 

(c)  Holf  s  Ni.  Pri.  Cs8. 153.  (6)  8  B.  Moore,  69. 

D  d2 
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,}^l^  Marshy  Lord  Chief  Justice  Dallas  said  (a),  "  the  defend^ 
MoRLEY  ant,  in  order  to  induce  the  plaintiff  to  give  credit  to  a  third 
BooTHBY.  person^  to  whom  he  had  chartered  his  vessel^  became  his 
surety^  and  gave  the  guarantie  in  question;  and  he  now 
endeavours  to  rid  himself  of  his  obligation^  by  making  t 
mere  technical  objection  as  to  the  form  of  the  instrument 
by  which  he  became  bound.  Similar  objections  havef  of 
late,  been  frequently  taken^  and  have  been  carried  to  an 
extent  of  very  nice  refinement;  but  they  are  not  to  be  con- 
strued beyond  the  strict  exigency  of  elich  particular  cun^ 
Lord  Eldon  has  also  expressed  serious  doubts  aa  t<j  the 
decision  of  Wain  v.  Warlters^  in  the  cases  of  Ex  parte 
Minef{b)s  and  Ex  parte  Gardom{c):  in  the  former  case, 
he  said,  "  there  is  a  variety  of  authorities  directly  contia- 
dicting  the  case  in  the  Court  of  King's  Bench^  which  is  t 
most  important  case  with  reference  to  the  consequences, 
for  the  undertaking  of  one  man  for  the  debt  of  another 
does  not  require  a  consideration  moving  between  them:* 
and  in  the  latter,  he  observed,  that  ''until  the  case  of 
Wain  v.  Warlters  was  cited  in  Ex  parte  Minet,  he  hid 
always  taken  the  law  to  be  clear,  that  if  a  man  agreed,  in 
writing,  to  pay  the  debt  of  another,  it  was  not  necetsaiy 
that  the  consideration  should  appear  on  the  face  of  the 
writing.*'  Although  the  authority  of  Wain  v.  Warlten 
has  since  been  recognized  in  Saunders  v.  Wakefield,  and 
Jenkins  v.  Reynolds,  it  is  singular  that  the  constructioD 
put,  by  all  the  Courts,  upon  this  statute,  has  not  been  uni- 
form. At  all  events,  a  sufficient  consideration  is  here  stated 
by  the  plaintiffs,  in  their  declaration,  which  is  fully  sup- 
ported by  the  instrument  set  out  in  the  replication.  The 
contract  or  agreement  declared  on,  and  that  set  out,  are 
in  strict  accordance  with  each  other;  and  the  intent  fo 
which  it  was  given  is  sufficiently  clear,  without  recourse  be- 
ing had  to  parol  evidence,  to  shew  in  what  manner,  and 

(rt)  8  B.  Moore,  61.  (b)  14  Ves.  189.  (c)  15  Ves.28(i. 
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Bt  of  what  particular  fund,  the  money  was  to  be  paid.         1925» 
lie  consideration  for  the  promise  of  the  defendants  was       Moklet 
aficiently  identified  with  the  building  of  St.  PhUips      bck^hbt. 
^rhmreh^  to  shew  the  situation  in  which  the  parties  stood 
mards  each  other;  as  also  to  shew  that  the  plaintiff *s 
raft  on  Clarke  ^  Co.  was  to  be  paid  out  of  the  money  to 
e  received  therefrom.     The  case  of  Boehm  v.  Campbell 
I  infinitely  stronger  than,  though  scarcely  distingubhable 
XMUy  the  present.     There,  the  defendant  entered  into  an 
greement,  stating  that  J.  S.  having  accepted  a  bill  drawn 
n  him  by  the  plaintiff',  he  thereby  guarantied  its  due  pay- 
lenty  in  case  it  should  be  dishonoured  by  the  acceptor; 
nd  it  was  held  to  be  a  sufficient  agreement  within  the 
leaning  of  the  statute.     That  case,  supported  as  it  is  by 
%icr  V.  Marshy  is,  at  all  events,  conclusive  to  shew,  that  a 
ery  8l%ht  apparent  consideration  for  a  promise  by  one 
lersoo  to  pay  the  debt  of  another,  is  ^sufficient  to  satisfy 
he  words  of  the  statute. 
• 

Mr.  Serjeant  Onslow,  in  reply. — The  chief  object  of  the 
tatrite,  which  was  passed  for  the  express  purpose  of  pre- 
dating frauds  and  perjuries,  in  providing  for  cases  of  this 
leseription,  was,  that  a  written  instrument,  creating  a  liabi- 
ity  not  previously  existing,  viz.  to  pay  the  debt  of  a  third 
lenon,  should  not,  if  defective,  or  in  itself  unintelligible, 
le  explabed  or  rendered  efficient,  by  parol  testimony ;  but 
liat  a  consideration,  moving  from  the  party  making  it,  must, 

0  make  him  liable  to  an  action  upon  it,  appear  .on  the 
ace  of  it.  This  was  the  leading  principle  established  by 
lie  cases  of  Wain  v.  WarUerSy  and  Lyon  v.  Lamb.  Mor- 
*i9  V.  Siacey  differs  widely;  for  there  the  defendant  waa, 
ihe  original  debtor,  and  the  bills  and  guarantie  were  given 
it  the  same  time.  The  case  of  Boehm  v.  CampbeU,  which 
ras  prior  to  those  of  Saunders  v.  Wakefield,  and  Jenkins 
f.  Reynolds,  merely  came  before  the  Court  on  a  motion  for 
i  new  trial;   and  the  consideration  there  was  apparent, — 

1  debt  being  due  to  the  plaintiff  from  the  persons  for  whom.  ^ 
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}^f^'  ^^^  defendant  became  guarantee,  the  plaintiflp,  doubting 
MoRLEY  their  solvency,  drew  a  bill  on  them,  which  they  accept- 
BooTHBT.  ed,  and  took  the  defendant's  undertaking  for  its  payment, 
if  dishonoured  by  them.  So,  also,  in  Pace  v.  Marsk^  the 
consideration  appeared  6n  the  face  of  the  inaUrument,  and 
the  circumstances  under  which  it  was  given  were  spedfip 
cally  set  forth.  Here,  however,  the  meaning  of  the  agree- 
ment, respecting  the  payment  of  the  plaintiffs*  draft  out  of 
money,  to  be  received  from  St.  Philip's  Churchy  isextremdy 
doubtful,  if  not  altogther  unintelligible ;  and  it  is  absolutely 
impossible,  looking  at  its  language,  to  conjecture  for  what 
consideration  the  draft  was  given,  or  out  of  what  funds  it 
was  to  be  paid.  Although  a  sufficient  consideration  is 
alleged  in  the  declaration,  yet,  as  the  memorandum,  as  Mi 
out  in  terms  in  the  replication,  contains  none,  the  onusaon 
cannot  be  supplied  by  parol  testimony;  and*  theief(90^ 
the  defendants'  plea  is  a  good  defence  to  the  action,  and. 
is  not  answered  by  the  replication. 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Best  (after  stating  the  pleadiQgib 
and  observing,  that,  although  the  declaration  alleged  a  luf- 
ficient  consideration  for  the  promise  by  the  defendants, 
yet,  that  the  agreement,  as  set  out  in  the  replication,  did 
not  support  such  allegation),  proceeded  to  deliver  the  judg* 
ment  of  the  Court,  as  follows: — By  the  common  law,pe^ 
sons  were  protected  against  improvident  contracts;  but  if 
they  bound  themselves  by  deed,  it  was  considered  that 
they  must  have  deliberated  upon  what  they  were  dbout  to 
do,  before  they  entered  into  so  solemn  an  engagmnent 
It,  therefore,  was  not  deemed  necessary  to  the  validity  of 
a  deed  or  contract  under  seal,  that  a  consideration  should 
appear  on  the  &ce  of  it;  though,  in  all  other  cases,  the 
contract  was  invalid,  unless  the  party  making  the  pronM 
vrere  to  derive  some  advantage,  or  the  party  to  whom  it 
was  made  were  to  suffer  some  detriment  or  inconvenienoe 
therefrom.     If  the  contract  were  verbal,  such  advantage 
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XT  inconvenience  could  only  be  proved  by  parol  evidence.  1825. 
I¥hen,  however,  the  contract  was  reduced  into  writing,  it 
ras.not  only  required  that  the  obligatory  part,  but  also 
hat  Ibe  consideration  or  inducement  for  the  promise, 
ihouM  be  in  writing ;  it  being  a  rule  of  evidence,  that  parol 
•Btimony  cannot  be  admitted  to  explain .  the  contents,  or 
apply  the  defects  of  a  written  instrument.  If,  therefore, 
lie  writing  itself  did  not  shew  the  consideration,  it  could 
lot  be  proved  by  other  means ;  and,  consequently,  in  such 
t  cave,  the  contract  fidled; — the  consideration,  without 
fhich  it  was  altogether  inoperative,  not  being  shewn.  By 
lie4ch  sectionof  the  statute  of  frauds,  it  is  enacted, ''  that  no 
letum  shall  be  brought  whereby  to  charge  the  defendant  up- 
in  any  special  promise  to  answer  for  the  debt,  default,  or 
nkearriages  of  another  person ;  unless  the  agreement,  upon 
fhich  such  action  shall  be  brought,  or  some  memorandum 
NT  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
o  be  charged  therewith,  or  some  other  person  thereunto 

4 

ly  him  lawfully  authorized.**  And  we  are  of  opinion,  that, 
locording  to  that  statute,  the  whole  agreement  must  be 
rtated  in  writing,  the  established  rule  of  evidence  uniformly 
neqiiiring,  that  parol  testimony  cannot  be  admitted  to  shew 
dbat  a  contract  is  different  from  that  reduced  into  writ- 
ing. Applying,  therefore,  the  principles  of  the  common 
law  to  the  terms  of  the  statute,  I  repeat  what  I  said  in 
the  case  of  Saunders  v.  Wakeji€ld{a\  viz,  that,  indepen- 
dently of  the  case  of  Wain  v.  Warlters,  the  considera- 
tion most  appear  on  the  face  of  the  writing.  The  express 
object  of  the  statute  was,  the  prevention  of  frauds  and  per- 
juries; and,  in  order  to  attain  that  object,  the  shewing  the 
Donoideration  for  the  promise  in  an  instrument  of  this  kind, 
baa  always  been  considered  indispensable.  The  whole 
transaction  must  be  reduced  to  writing,  for  there  would  be 
the  same  danger  of  perjury,  in  proving,  by  parol  evidence, 

(a)  4  Barn.  &  AM.  GM. 
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18S5^  the  consideration  as  the  promise.  It  is  not  necessary,  accord* 
MoRLEY  ing  to  the  cases  of  JVain  v.  WarUerSy  Saunders  v.  Wake^ 
BooTHBT.  fi^l^9  Aiid  Jenkins  v.  Reynolds,  that  the  consideratiim 
should  be  expressed  in  words  of  form,  but  it  is  snflicient 
if  it  appear  clearly,  and  free  from  doubt  or  ambiguity.  In 
Ex  parte  Minet,  Lord  Eldon  is  said  to  have  expressed 
himself  dissatisfied  with  the  decision  of  Wain  v.  WarUert; 
but  I  think  his  Lordship  must  have  been  misapprehend^ 
by  the  reporter,  who  has  made  him  say,  ^^  the  undertaking 
of  one  man  for  the  debt  of  another,  does  not  require  ft 
consideration  moving  between  them.'*  No  Court  of  law  hii 
ever  decided,  that  there  must  be  a  consideration  moving 
directly  between  the  person  giving,  and  the  person  receiv- 
ing the  guarantie :  it  is  enough,  if  the  person,  for  w:homtlie 
guarantle  is  given,  thereby  receive  a  benefit  or  advantage; 

or  if  the  party,  to  whom  it  is  given,  suffer  a  detriment  er 
inconvenience,  to  form  an  inducement  to  the  surety  to 
render  himself  liable  for  the  debt  of  the  princip^. — Lord 
Eldon,  again,  in  Ex  parte  Gardom,  expressed  his  dissent 
from  the  case  of  Wain  v.  Warltersf  but  his  judgment  in 
that  case  is  not  opposed  to  the  doctrine  there  laid  down, 
as  his  Lordship  was  of  opinion,  that  there  was  a  sufficient 
consideration  apparent  on  the  face  of  the  guarantie.  It 
must,  however,  be  observed,  that  the  cases  oF  Saunders  f. 
Wakefield,  and  Jenkins  v.  Reynolds,  were  decided,  the 
former  in  the  King's  Bench,  and  the  latter  in  this  Court, 
subsequently  to  those  of  Ex  parte  Minet  and  Ex  parte 
Gardom.  In  Boehm  v.  Campbell,  and  Pace  v.  Marsh, 
this  Court  did  not  affect  to  overturn,  or  infringe  on,  former 
decisions,  but  came  to  the  conclusion  they  did,  from  a  con- 
viction that  the  consideration  was  sufficiently  expressed  on 
the  face  of  the  instruments  on  which  the  respective  actions 
were  founded.  In  both  those  cases  the  guaranties  ex- 
pressed a  by-gone  consideration;  and  it  is  not  material  now 
to  inquire  whether  or  not  such  were  a  sufficient  considera- 
tion, as,  in  the  present  case,  the  instrument  set  out  by  the 
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mtifiB  in  their  replication  contains  neither  an  executed 
an  executory  consideration.  It  does  not  appear  that 
credit^  which  had  been  previously  given  to  the  original 
tors,  was  extended  in  consequence  of  the  guarantie. 
len  the  draft  which  had  been  given  became  due,  the 
tors  were  liable  to  be  sued  as  well  after  as  before  the 
Dg  of  the  guarantie.  No  benefit  or  advantage  accrued 
hem  from  that  instrument,  nor  did  the  plaintiffs  suffer 
detriment  or  inconvenience,  in  consequence  of  the  ex- 
tionof  it:  and  although  it  speaks  of  money  to  be  re- 
ed from  St.  PIMip's  Church;  still,  it  does  not  appear 
i  the  defendants  had  any  particular  interest  in,  or  were 
«  in  any  degree  affected  by,  such  money.  We  are, 
"efore,  of  opinion  that  the  guarantie,  as  set  forth  in  the 
ication,  does  not  support  the  averments  in  the  decla* 
9D,  and  that,  consequently,  there  must  be 
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1825. 


Judgment  for  the  defendants. 


Dunne  v.  Anderson.  May^4th\ 

IIS  was  an  action  for  a  libel.     The  first  count  of  the  The  plaintiff; 
oration  stated,  that  the  plaintiff*,  long  before,  and  at  Jropri!rto"r'o*fa 
tkne  of  pubhshing,  &c.,  was,  and  still  is,  a  surgeon,  ^^'^^'J*^"***'"' 
the  profession  of  a  surgeon  used,  exercised,  and  car-  tiUoned  aie 
on,  to  wit,  at,  &c. ;  and  in  the  course  and  exercise  of  moDs  against 
I  his  profession,  had  always  conducted  himself  with  JIhw 'the  dc"" 
.t  skill,  knowledge,  fairness,  regularity,   and  ability;  fcndant,  the  pro- 
had  not  only  never  been  guilty  of  quackery,  empiricism,  odicai  pubiica- 
ing  and  humbugging,  or  other  dishonourable,  unlaw-  STenti^ng'S^^n, 

and  criticising, 
iintiff*!  petition,  used  expressions  charging  him  with  ignorance  of  his  profession  generally,  and 
niiftrj  m  particular.  The  plaintiff  sued  the  defendant,  and  declared  against  him  for  libelling 
I  hia  profession  of  a  surgeon ;  and  the  Jury  were  directed,  that,  if  they  thought  the  writing  com- 
dof,  to  be  no  more  than  a  fair  comment  on  the  petition,  it  was  no  libel ;  and  that  they  were  to 
cr  whether  the  publication  imputed  to  the  plaintiff  ignorance  in  his  profession  of  a  surgeon,  or 
f  ignorance  of  chemistry;  and  that,  if  they  thought  the  latter,  their  verdict  must  be  for  the  de- 
It — The  Jury  having  accordingly  found  a  verdict  for  bira,  the  Court  granted  a  new  trial. 


V. 

Anderson. 
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18S5.        fuly  or  disgraceful  practices ;  but,  until  the  tame  of  pnb- 
DuNNB        lishingy  &C.9  was  never  suspected  of  having  been  guilty  oC 
such  practices,  or  any  of  them ;  and  by  means  of  the  pre- 
mises, was  daily  acquiring  great  gains  and  profits  in  tlie 
way  of  his  said  profession,  to  the  comfortable  support  of 
himself  and  his  family,  and  the  great  increase  of  his  ridui, 
and  had  acquired  and  enjoyed  the  friendship,  good  opin- 
ion, regard,  and  esteem  of  all  his  neighbours,  patients,  and; 
other  good  and  worthy  subjects  of  this  realm,  to  wit,  at,  && 
That,  before  and  at  the  time  of  committing  the  grief- 
ances  by  the  defendant,  the  plaintiff  was  a  member  of  die 
Royal  College  of  Surgeons  in  London^  and  -had  estib- 
lished,  set  up,  and  carried  on,  and  still  did  carry  on,  in  ife- 
gent  Street,  Westminster,  a  certain  establbhment,  called 
the  Athen^e  or  Royal  InstitMUef  a  branch  of  the  JH^ 
naion,  from  the  carrying  on  of  which  he  was  daily  deriving 
sundry  great  gains  and  profits.     That  before  the  time  of 
committing  the  grievances,    the    plaintiff  had  present- 
ed to  the  Honourable  the  Commons  of  the  United  King- 
dom  of  Great  Britain  and   Ireland,  in  Parliament  ai- 
sembled,  a  petition,  for,  among  other  things,  certain  pur- 
poses, to  wit,  for  its  parliamentary  sanction  and  legislatife 
authority  against  the  practice  of  empiricism  in  EngUmi; 
for  supporting  the  just  privilege  of  real  professional  merit; 
for  enforcing  the  honest  discbarge  of  their  duty  by  medi- 
cal persons  towards  the  public ;  and  to  associate  the  pro- 
fession to  give  gratuitous  advice  in  the  different  districti 
or  counties,  by  branches,  on  the  same  plan  as  pursued  in 
the  National  Vaccine  Establishment: — ^yet,  that'the  defend- 
ant, well  knowing  the  premises,  but  contriving-,  and  wrong- 
fully and  imjustly  intending,  wilfully  and  maliciously,  to 
injure  the  plaintiff,  not  only  in  bis  said  profession  of  t 
surgeon,  but  in  his  general  character;  to  destroy  his  good 
name,  fame,  credit,  and  reputation;  to  bring  him  into  great 
public  scandal,  infamy,  and  disgrace  with  and  amongst  all 
his  neighbours,  patients,  and  other  good  and  worthy  sab* 
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eete  of  Ak  realm ;  and  to  cause  it  to  be  suspected  and  be-  ^taes. 
aered  by  those  neighbours,  patients,  and  subjects,  that  Dunne 
he  plaintiff  was  a  quack  and  empiric,  and  had  been  and  axdnibon. 
vas  guilty  of  the  ofiences  and  misconduct  thereinafter 
aentiooed;  and  to  vex,  harass,  and  oppress  him,  thereto- 
bie,  to  wit,  on,  &c.,  at,  &c.,  falsely,  wickedly,  and  mali- 
tioudy,  did  publish,  and  cause  and  procure  to  be  publish- 
^  of  and  concerning  the  plaintiff,  and  of  and  concerning 
ion  aa  a  surgeon  as  aforesaid,  a  certain  false,  scandalous, 
MiKcious,  and  defamatory  libel,  containing  therein  the 
Uaet  scandalous,  maUcious,  hbellqus,  and  defamatory 
natter  following,  of  and  concerning  the  plaintiff,  and  of 
lod  concerning  him  as  a  surgeon,  as  aforesaid,  that  is 
10  aay,  *^  Humbug  petition  to  Parliament  (meaning  the 
mid  petition  of  the  plaintiff*).  A  Mr.  Dunne,  ot  Regent 
^^teet  (meaning  the  plaintiff),  has  taken  up  the  idea  start- 
idl  by  US}  and  petitioned  Parliament  to  abolish  quackery, 
md  the  sale  of  patent  medicines.  Had  this  been  a  genu- 
■0  and  straight  forward  thing,  we  should  have  been  the 
Brat  to  hail  it  as  a  symptom  of  reform  in  the  grossest  of  our 
latiimal  grievances.  Had  it  been,  in  short,  a  petition  from 
the  I  people,  who  suffer  in  purse  and  person  by  the  legal 
pobberies  of  quacks,  legitimate  and  illegitimate,  it  would 
iuvrebeen  aU  very  well;  but  coming  thus,  in  the  shape  of 
abiinbug  puff,  (meaning  that  the  plaintiff's  petition  was  a 
bniebug  puff),  from  an  unknown  and  an  ignorant  man 
[meaning  the  plaintiff),  who  has  set  up  a  Royal  Medical 
lliytitttte  (meaning  the  said  Athen^e  or  Royal  Institute, 
let  up  in  Regent  Street  aforesaid),  in  rivalry  of  Jordan's 
Mpdical  Establishment,  or  Nisbefs  Army  Board,  or  Ea- 
i^M  Shio  Concern,  or  Kiemans  humbug  in  Leicester 
Sqmare,  (meaning  certain  quack  and  empirical  establish- 
nents,  be&re  then  established,  set  up,  and  carried  on,  by 
divers  persons,  and  meaning  that  the  said  establishment 
of  the  plaintiff  was  an  establishment  of  the  same  descrip- 
tion as  the  various   quack  and  empirical  establishments 
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y^^^       aforesaid),  we  must  pause.     This  petition,  (meaning 
Dunne        said  petition  of  the  plaintiflf),  indeed,  is  the  most  bac^ 
Anderson,     faced  puff  we  recoliect  to  have  ever  seen,  and  by  a  persc^^ 
(meaning  the  plaintiff),  who,  though  he  may  have  pasft^^ 
muster  at  the  college,  (meaniiig  the  Royal  College  ofSmg^'. 
gcons  in  London)^  after  paying  his  guineas,  is  profoundfj 
ignorant  of  the  science  of  his  profession,  (meaning  the  safe/ 
profession  of  a  surgeon,  which  he,  the  plaintifi^  so  used, 
exercised,  and  carried  on  as  aforesaid),  and  would  be  pit 
to  the  blush  by  any  one  of  the  quacks  whom  he  evideody 
wishes  to  rival.     We  should  not  hesitate  to  match  against 
his,  (meaning  the  plaintiff's,)  chemical  knowledge,  either 
Eady^  M^DoruM  (meaning  certain  quacks  and  empirici), 
or   the  quack  letter-puffer  of  the  French  Tonic  Wine 
(meaning  a  certain  quack  medicine,  called  or  known  hj  the 
name  of  the  French  Tonic  Wine) ;  and  yet  this  Mr.  Dunne, 
(meaning  the  plaintiff),  a  member,  as  he  tells  us,  of  the 
Royal  College  of  Surgeons^  has  the  assurance  to  come  be- 
fore the  House  with  a  petition,  praying  the  abolition  t)fifl 
quack  medicines,   until  they  shall  have   been  analysed. 
As  for^iis  college  membership,  we  hold  that  cheap;  u 
Taylor  Sf  Son,  Eaton,  Goss  ^  Co.,  and  many  others  equal- 
ly notorious,  can  claim,  we  understand,  the  same  distino- 
tion.    But  you  must  hear  the  humbug  petitioner  (meamng 
the  plaintiff),  himself,  to  understand  the  very  deep  know- 
ledge  which  is  possessed  by  a  member  of  the  Royal  Cdr 
lege  of  Surgeons: — '  On  the  continent,  no  medicines  (sind- 
lar  to  those  with  us  called  patent),  are  permitted  to  be  sold,' 
without  first  having   been  analysed  by   the  constituted 
chemical  authorities,  and  duly  examined  by  the  respective 
faculties  of  medicine.     If  this  plan  were  adopted  in  Bri- 
tain, your  petitioner  humbly  submits,  many  valuable  lives 
would  be  saved  annually,  and  not  one-twentieth  of  the 
miserable  objects  would  be  found   in  our  streets,   or  in 
our  hospitals,  as  at  present;  and  this  might  be  efiected 
without  lessening  materially  the  revenue  produced  by  such 
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poisonous  means;  for  the  reporters  would  naturally  limit       ^ia25|^ 
"tlie  use  of  such  medicines  to  those  diseases  only  in  which        Duitne 
tiiey  would  be  useful;  and  they  would  also  prerent  any     AwDiRtoM. 
improper  article  being  introduced  into  the  composition. 
^fter  this  display  of  chemical  ignorance  by  the  college 
member,  (meaning  the  plaintiff),  we  would  scarcely  add  a 
irord:  it  is  only  matched  by  the  grammatical  blunders 
irhich  abound  in  this  parliamentary  puff,  (meaning  the 
said  petition  of  the  plaintiff),  as  we  may  call  it,  of  his  Royal 
Medical  Institute.     Pray,  may  we  ask  this  analyser  of 
quack  medicines,  (meaning  the  plaintiff),  what  test  he  lias 
discovered  for  hemlock,  digitalis,  helebore,  aconite,  night- 
shade? and,  not  to  go  into  the  dark  regions  of  vegetable 
(Chemistry,  we  may  ask  him  what  analysis  he  can  make  of 
JTames's  Powder?  We  advise  him,  (meaning  the  plaintiff),  to 
try  to  get  an  engagement  in  the  Tonic  Wine  Establishment, 
(meaning  a  certain  quack  or  empirical  establishment  for 
the  sale  of  a  certain  quack  medicine,  called,  or  known  by 
the  name  of  Tonic  Wine);  to  write  puff  letters  for  the  con- 
oem,  (meaning  the  said  last  mentioned  quack  or  empirical 
establishment),  as  it  seems  to  be  much  more  in  his  (mean- 
ing the  plaintiff's,)  line,  than  chemical  analysis,  of  which, 
according  to  his  own  evidence,  he  knows  nothing.*' 

The  second  count  was  similar  to  the  first,  omitting  some 

of  the  innuendoes;  and  the  third  count  set  out  that  part  of 

^  the  libel  only,  which  attributed  ignorance  to  the  plaintiff 

in  the  science  of  hb  profession  of  a  surgeon.     The  de- 

Ibidant  pleaded  not  guilty. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  West- 
minster, at  the  last  Sittings  in  this  Term,  the  plaintiff 
proved  that  the  defendant  was  a  bookseller,  residing  in 
Smithfield,  and  the  proprietor  of  a  periodical  work,  called 
the  "  Cottage  Physician  and  Family  Adviser,''  in  which  the 
libel  in  question  was  inserted : — And  that  the  defendant 
persisted  in  selling  it,  notwithstanding  the  plaintiff  frequent- 
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1825b        ]y  remonstrated  with  him  on  the  subject;  and  he  also  icifiii^ 
Dunne       ed,  although  requested,  to  disclose  the  name  of  the  antho^ 
of  the  libel.   It  was  also  proved,  that  the  plaintiff  was  a  meii^, 
her  of  the  Royal  College  of  Surgeons,  by  the  productioiD 
of  his  diploma;  that  he  was  the  proprietor  of  an  estabHsli^ 
ment  in  Regent  Street ,  Westminster^  called  the  Atken^^ 
where  lectures  on  medicine  had  been  occasionally  gmn; 
and  that  he  had  practised  medicine ;  but  it  did  not  afipeir 
that  he  was  then,  or  had  lately  practised  as  a  surgeon* 

The  plaintiff's  petition  to  the  House  qfCommonSj  wbiA 
had  been  presented  and  read  there,  was  then  prodnco^ 
and  which  was  as  follows : — 

'^  To  the  Honourable,  the  Commons  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  in  F«^ 
liament  assembled — 

**  The  humble  petition  of  Charles  Dunne,  member  ft 
the  Royal  College  of  Surgeons,  in  London,  subscribed  bf 
other  members  of  the  same  College. 

**  Sheweth: — That  the  present  charter,  whereby  die 
functions  and  privileges  of  the  members  of  the  Royal  Gs^ 
lege  of  Surgeons  in  London,  are  regulated,  so  'Bar  firoa 
protecting  regularly  bred  practitioners,  often  subjeefes  tei 
to  injury  and  insult,  by  the  tolerance  of  ignorant,  disqiafr 
fied,  and  unworthy  persons,  to  practise  the  art  and  sdenoe 
of  surgery,  in  the  very  heart  of  our  metropolis:  the  C<^ 
lege,  though  a  chartered  body,  not  being  authoriied  It 
prevent  any  person  whatever  from  practising  sui^gery,  si- 
though  it  possesses  sufficient  power  to  punish  its  own  nem- 
bers  for  any  breach  of  its  bye-laws. 

**  That,  for  the  better  protection  of  the  public  and  die 
community  at  large,  against  the  immorality  and  the  hotron 
daily  committed  by  quack-doctors,  and  to  secure  the  ae* 
dical  profession  in  general  in  its  rights  and  knmunities, 
as  well  individually  as  collectively,  it  is  become  necesssiyk 
from  the  extraordinary  inundation  of  audacious  empirics, 
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ivboy  of  'bte  yean,  have  so  shamefully  assumed  the  pro-      ^i9S5^ 
SesaioBal  cfaamcter,  that  an  application  be  made  to  Parlia- 
Daent,  for  arresting  the  progress  of  so  much  moral  turpi- 
ba^,  in  a  country  whose  laws  are  supposed  to  flow  spon- 
tanaoogly  to  meet  anticipated  wrong. 

''  That,  with  a  view  to  remedy,  as  much  as  possible, 
fbe  baneful  eflfects  of  medical  quackery,  practised  by  the 
yfcty  dregs  of  the  people,  it  is,  amongst  other  things,  in- 
tended, that  stations,  after  the  plan  of  the  National  Vae^ 
tme  Establishment y  shall  be  formed  in  various  districts, 
throvgfaout  the  kingdom,  where  three  members,  at  least, 
of  the  Royal  Colleges  of  Physicians  and  Surgeons  in  Lan* 
ion,  shall  attend  every  morning  to  give  advice,  without  re- 
muneration, to  the  indigent  of  both  sexes ;  and  that  the  in- 
•tiliition,  for  these  and  other  reasons,  equally  cogent  and 
irretiatible,  shall  be  intitled  '  The  Royal  Medical  Insti- 
fmie^    That  one  of  the  principal  objects  of  this  society 
bet  to  preserve  the  dignity  and  just  privileges  of  the  res- 
pective  dasses  of  the  physician,  the  surgeon,  and  the  apo- 
Aecary,  and  to  support  the  credit  of  those  persons  who 
hoiiorably  demean  themselves  in  their  respective  branches; 
to  promote  useful  and  scientific  communications,  and  fair 
and  honorable  practice;  to  prevent  abuses  in  the  profes- 
I,  to  pumsh  pretenders  to  it,  and  to  adopt  such  other 
IB  may  be  best  calculated  to  ensure  respectability 
la  its  Members,  and  advantage  to  the  community. 

*'  That  during  ten  years*  extensive  practice  on  the  con- 
^ment  oi  Europe ^  your  petitioner  never  heard  of  any  quack- 
doctot  being  tolerated  for  an  instant;  on  the  contrary,  if 
it  were  found  that  even  any  member  of  the  profession  acted 
in  any  way  derogatory  to  his  professional  character,  he 
wotdd  be  immediately  handed  over  to  justice,  to  be  dealt 
witli  according  to  a  specific  law,  in  the  Code  Napoleon^  for 
the  punbhment  of  medical  men,  and  impostors  pretending 
to  medical  knowledge.  Your  petitioner  further  humbly 
bega  ieave  to  cbserve,  that,  however  specuhition  may  be 
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allowed  to  extend  and  ramify  itself  in  other  concerns'  of 
life,  it  should  never  be  permitted,  in  a  well  regulated  go- 
Anderson,     vemment,  in  what  regards  the  health  and  lives  of  our  fel- 
low creatures.     Your  petitioner  has  every  reason  to  beliefe 
that,  at  the  most  moderate  calculation,  several  thousands  of 
lives  are  annually  sacrificed,  through  the  ignorance  and 
improper  treatment  of  quack-doctors,  not  to  say  anythaig 
of  the  numerous  miserable  objects  of  disease  m  our  streets 
and  in  our  hospitals,  the  effects  of  their  deadly  nostrums. 
''  That  the  malpractices  of  quack-doctors  are  wisely 
guarded  against  in  every  country  of  Europe,  except  Bri- 
tain; for  no  person,  under  pain  of  fine  and  imprisoninent, 
is  allowed  to  take  charge  of  the  sick,  or  even  to  direct  the 
application  of  medicines,  without  having  gone  through  the 
proper  ordeals  of  examination  as  to  his  professional  know- 
ledge and  acquirements.     In  England,  it  is  notorious,  that 
we  have  not  only  carpenters,  tailors,  bricklayers'  labonien, 
lead-pencil  makers,  Jews,   old  clothes-men,  joumeymeD 
linen-drapers,  and  men  of  colour,  but  even  women  quacks, 
who  practise  their  duplicities  on  the  unwary  and  unthink- 
ing part  of  the  public,  by  plundering  all  those  who  have 
the  folly  to  approach  them,  whilst  many  are  absolutely  de- 
prived of  life  by  them  ;  and  others,  who  have  the  ivislot' 
tune  to  escape  death,  are  left  to  drag  on  a  miserable  exist- 
ence with  an  entirely  broken  constitution,  for  the  remamder 
of  theu'  days.     The  baneful  effects,  too,  of  patent  meiir 
cines,  as  they  are  called,  deserve  particular  notice,  the 
composition  of  which  is  formed  in  such  a  manner,  as  to 
render  their  administration  at  all  times  dangerous,  and  but 
too  often  fraught  with  death.    Whereas,  on  the  contiiienti 
no  medicines,  similar  to  those  with  us  called  patent,  aie 
permitted  to  be  sold,  without  first  having  been  analysed 
by  the  constituted  medical  authorities,  and  duly  examined 
by  the  respective  faculties  of  medicine. 

"  That  if  this  plan  were  adopted  in  Britain,  your  peti- 
tioner humbly  submits  many  valuable  lives  would  be  saved 
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illj,  and  not  one  twentieth  of  the  miserable  objects  1825. 
1  be  found  in  our  streets,  or  in  our  hospitals,  as  at 
nt)  and  this  might  be  effected  without  lessening  ma- 
\y  the  revenue  produced  by  such  poisonous  means : 
le  reporters  would  naturally  limit  the  use  of  such  me- 
lt to  those  diseases  only  in  which  they  would  be  useful, 
bey  would  also  prevent  any  improper  article  being 
Ittced  into  their  composition.  Your  petitioner,  how- 
whilst  he  acknowledges  that  ther^  are  efllcacious  re- 
iB  for  some  few  diseases,  the  mode  of  whose  operation 
hich  they  cure  is  unknown,  and  such  remedies  are 
I  specifics,  as  arsenic  and  cinchona  in  intermittents, 
iry  in  •  •  •,  and  sulphur  in  psora,  denies  that  quack 
sines,  not  composed  of  these  ingrecBents  and  applied 
Me  diseases  just  mentioned,  have  any  specific  efSscts ; 
fven  if  they  had,  he  humbly  submits,  nevertheless, 
t  would  not  only  be  repugnant  to  reason,  but  preju- 
;  to  society,  to  give  a  latitude  to  the  unlearned,  ignor- 
■morthy,  and  unprincipled  quack,  to  do  mischief  by 
r.  pretended  specifics  for  different  maladies,  which 
no  foundation  in  fact:  and  whilst  it  shews  the  free- 
sf  our  laws  in  this  respect,  it  affords  an  opportunity 
Me  impostors,  to  commit  every  species  of  fraud  and 
idation  on  the  public,  particularly  to  the  ruin  both  of 
ibcket  and  constitution  of  the  lower  classes,  always 
r  to  flock  for  relief  to  those  daring  empirics,  whose 
k  is  to  hold  out  extraordinary  promises  to  their  dupes, 
sir  cures,  which  they  know  themselves  totally  unable 
norm* 

ITour  petitioner,  therefore,  most  humbly  prays,  that 
honourable  House  may,  in  its  wisdom,  rescue  the  En- 
nation  from  the  obloquy  thrown  upon  it  by  foreigners 
nations,  of  being  a  nursery  for  those  vipers,  deno- 
ted quack-doctors,  by  making  a  law,  rendering  it  a 
aneanor  for  any  person,  (for  the  sake  of  gain  or  re- 
),  to  prescribe  for  the  sick,  without  the  necessary  qua- 
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\BSt5*       lification  of  a  diploma,  and  enable  the  present-  institute  to 

prosecute  to  conyiction  disqualified  persons  so  prescribnyi 

or  to  adopt  sudi  other  measures  as  may  tend  to  eradiorte 

this  great  ctiI,  as,  in  the  superior  judgment  of  this  HoaoB^ 

able  Housci  may  aeem  meet 

"  And  your  petitioner,  as  in  duty*,  bound,  iriD 

ever  nrav 

*^    ^'  ''  Charles  Dmme. 

"  164,  Begeni  Street,  10th  ilfay,.1824.'* 

This  petition  was  subscribed  by  four  other  persons,  who 
styled  themselves  surgeons. 

No  evidence  was  produced  by  the  defendant;  but  it 
was  contended,  that,  as  the.  plaintiff  had  intruded  bimidf 
upon  the  public  by  setting  up  the  Athen^e^  and  by  Im  pe- 
tition to  Pariiament,  the  defendant  had  a  right  to  oomnMBt 
on  the  contents  of  such  petition. 

His  Lordship,  who  was  strongly  inclined  to  think  tbt 
the  defendant's  publication  was  a  fiur  comment^  told  the 
Jury,  that  if  its  tendency  were  to  convey  a  reflectioii  on 
the  plaintiff  in  his  private  practice,  or  to  impute  to  Un 
ignorance  in  his  character  of  a  surgeon,  it  would  be  afibd') 
but  that,  if  it  only  imputed  to  him  ignorance  in  the  sctenee 
of  chemistry,  it  might  not  interfere  with  his  general -rqpa- 
tation  as  a  surgeon ;  and  as  the  declaration  merely  dyurgcd 
the  defendant  with  libelling  the  plaintiff,  and  impatiiigte 
him  ignorance  in  his  profession  of  a  surgeon^  tiie  aetioD 
could  not  be  maintained;  andtbatif  thepuU]catimiCoe»• 
plai^ed  of  were  a  libel,  it  was  greatly  aggravated  by  d» 
defendant's  conduct  at  the  time  of  the  plaintiff's  reoioo* 
strance.    His  Lordship  also  observed,  that  a  defendsst 
could  not  justify  bringing  the  characterof  a  privaStindi- 
vidual  before  the  public;  nor  could  any  one  be  wanantsd 
in  attacking  another  for  ignorance  in  his  profesaion,  mkm 
he  could  shew  the  truth  of  what  he  advanced.    That  Ae 
question  for  their  consideration  was,  whedier  the  defand^ 
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itt  had  nnpiited  to  the  phuntiff  ignonmce,  beyond  that  .  jy^. 
vhieh  ooaU  be  fidrly  collected  from  the  contents  of  his  pe« 
kidon.  That  if  the  defendant  had  come  forward  to  impute 
IpMnnce  to  the  plaintiff  in  hu  profession  of  a  surgeon, 
aitlKHit  any  ostensible  reason  for  so  doing,  the  plaintiff 
nold  be  entitled  to  damages,  particularly  as  the  defend- 
mt  refused  to  discontinue  the  publicatiim,  or  to  give  up, 
wbin  requested,  the  name  of  the  author  of  the  alleged 
Ebeli  but  that  if,  professing  to  instruct  and  reform  the 
worid,  the  plaintiff  clearly  demonstrated  an  utter  incompe- 
famey  for  the  task  he  had  thought  proper  to  impose  on 
himdf,  the  defendant  had  committed  no  oflfence  in  warn- 
ing the  public  against  the  incapacity  and  ignorance  of 
meh  a  self-constituted  mentor ;  for,  that,  where  a  man  ob- 
Imded  himself  upon  the  public  by  proposing  measures  af- 
betiog  the  interests  of  the  community  at  large,  his  specu- 
l^ions  were  proper  and  legitimate  objects  of  obsenration 
sad  tonperate  criticism. 
Th^  Jury  found  a  verdict  for  the  defendant. 

Mr.  Serjeant  Vaugkan,  having,  on  a  former  day  in  this 
TenBt  obtained  a  rule  nisi,  that  this  verdict  might  be  set 
saide  and  a  new  trial  granted,  on  the  grounds  that  the  libel 
fftaariy  imputed  to  the  plaintiff  ignorance  in  his  profession 
sfiamirgeon;  and  that  his  Lordship  had  misapprehended 
its  tendency  at  the  trial  ;*-^at  the  petitioti  to  the  House 
if  Coawiiaj,  having  been  carried  up  and  entered  on  the 
ieomala  of  that  House,  was  in  the  nature  of  a  privileged 
SOsainniikiiiliun,  and  could  not  be  deemed  such  a  publica- 
tiosi  or  obtrusion  of  the  petitioner  on  the  notice  of  the 
[Mdifif),  as  to  justify  any  comment  or  criticism  being  made 
3SI  any  statement  therem  contained; — that  the  plaintiff 
professed  to  have  any  knowledge  of  chemistry,  but 
before  the  public  in  his  character  of  a  surgeon ; — and 
int  it  was  evident,  that,  even  supposing  the  defendant  to 
derived  his  knowledge  of  the  plaintiff's  character  and 
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-i^f^'       acquirements  from  the  petition  alone,  the  puUicatiou  of 
Dunne        the  libel  was  malicious,  as  the  fact  of  ignorance  was  no 
Anderson,     where  to  be  collected  from  the  language  of  the  petition,  or 
from  any  thing  that  appeared  on  the  face  of  it ; — and  thai, 
at  all  events^  the  publication  sanctioned  by  the  dcfimd- 
ant  could  not  be  deemed  a  fair  comment ;  as,  if  it  had  bees, 
the  defendant  would  not  have  refused  to  give  up  theaih 
thor  when  required  so  to  do ; — and  he  has  not  attempted  to 
put  any  plea  of  justification  on  the  record; — and,  taking  Ae 
petition  and  terms  of  the  paper  containing  the  liM  to- 
gether, there  can  be  no  doubt  but  that  the  latter  had  le- 
ference  to  the  plaintiff*,  in  his  character  of  a  surgeon,  and 
imputed  to  him,  as  such,  gross  ignorance  and  want  of  akyi 

Mn  Serjeant  SpaiMe  now  shewed  cause. — ^This  caie 
was  fully,  fairly,  and  satisfactorily  left  to  the  Jury,  and  the 
question  to  be  decided  fell  exclusively  within  their  pio- 
vince.     The  construction  to  be  put  on  a  libel,  and  tk 
ascertaining  the  motive  with  which  it  is  pubtished,  fonna 
mixed  question  of  law  and  fact,  which  a  Jury  is  fully  com- 
petent to  decide.     Supposing,  even,  that  the  publicatioD 
in  question  did  impute  ignorance  to  the  plaintiff  in  hispio- 
fession  of  a  surgeon;  yet,  if  it  were  done  without  malioei 
and  were  no  more  than  a  fair  critique  on  the  plaintifrs  oat 
production,  and  without  any  intent  to  defame,  there  csn  be 
no  reason  why  the  defendant  should  be  put  to  the  inccii- 
venience  and  expense  of  a  new  trial ;  and  more  particiikri]f» 
as  a  Jury  have  already  found  the  alleged  libel  to  be  a  6ir 
comment  on  the  plaintiff's  petition,  and  have  altogether 
negatived  the  fact  of  malice.     In  The  King  v.  HW- 
fdU  (a)>  Lord  Mansfield^  in  effect,  held,  that  the  meaning  of 
a  Ubel  wa3  a  matter  of  fact,  which  the  Jury  were  oompe- 
tent  to  decide,  as  he  said  to  them,  '*  if  you  believe  the  evi- 
dence as  to  the  publication,  and  the  intent  of  the  paper  as- 

(a)  lA)©,  781. 
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tated  m  the  information,  you  will  find  the  defendant  .Iggg- 
nilty,  otherwiae  you  will  acquit  him.**  And  here,  the  in- 
ntion  of  the  writer  must  be  collected  from  all  the  facts 
iimected  with  the  libel ;  and,  if  so,  it  is  quite  dear  that, 
king  the  whole  of  the  libel  together,  it  only  tended  to 
ipute  to  the  plaintiff  an  ignorance  of  ehemistry;  and 
though  it  stated  that  he  was  profoundly  ignorant  of  the 
nence  of  his  profession,  and  would  be  put  to  the  blush 
f  any  of  the  quacks  whom  he  undoubtedly  wished  to 
▼al,  yet  it  was  meant  to  refer  to  his  ignorance  of  ckemiitry 
nly,  as  is  proved  by  the  next  sentence,  Hx.  **  we  should 
(It  hesitate  to  match  against  his  cAemtco/ knowledge  either 
\adjff  M* Donald f  or  the  quack  letter  puffer  of  the  French 
^ixac  Wine;**  and  then,  after  setting  out  part  of  the  plain- 
iF*s  petition  as  to  analysing  medicines,  the  writer  pro- 
aeds  thus,  ''  afler  this  display  of  chemical  ignorance  by 
be  eoDege  member,  we  would  scarcely  add  a  word;"  and 
oneludes  by  advising  him  to  write  puff  letters  for  the 
IVmuc  Wine  Establishment,  as  it  seemed  to  be  much 
lore  in  his  line  than  chemical  analysis,  of  which,  accord- 
ag  to  his  own  evidence,  he  knew  nothing.  Although, 
rPairmanY.  Ives  (a),  a  petition,  addressed  by  a  creditor 
fan  officer  in  the  army  to  the  Secretary  at  War,  bond  fide  ^ 
Dd  with  a  view  of  obtaining,  through  his  interference,  the 
aymentof  a  debt  due;  and  containhig  a  statement  of  fiu^ts 
ribicb,  although  derogatory  to  the  officer*s  character,  the 
mditor  believed  to  be  true,  was  held  not  to  be  a  malicious 
ttd  for  which  an  action  was  maintainable,  on  the  ground 
hat  it  was  in  the  nature  of  a  privileged  communication; 
el,  as  the  petition  in  question  related  to  matters  affecting 
be  public  at  large,  it  was  undoubtedly  a  publication  invit- 
ij^lsriticism,  and  open  to  free  discussion.  And  Mr.  Justice 
'Mroyd  drew  the  true  distinction  in  that  case,  Wsr.  *'  by 
[lewhig  the  truth  of  the  slanderous  matter  which  is  the 

(a)  5  Baru.  &  Aid.  642. 
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1825.        subject  matter  of  the  actioiii  you  do  not  shew  thlBit  it 
Dunne       not  maliciously  spoken  or  published,  but  liierdy  that 
Andeksoii.     P<^  ^  °o^  entitled  to  damages,  because  he  ia  guilty  of 
the  charge  imputed*    On  the  other  band,  by  ahewnig  that 
the  slander  was  spoken  or  puMished  on  a  justiftable  oeea» 
sioui  you  shew  that  it  was  not  done  maliciously;  and  tiist 
goes  to  the  very  gist  of  the  action.'' 

In  Carr  v.  Hood^n),  it  was  held  not  to  be  libeHoai  Is 
ridicule  a  literary  composition,  .or  the  author  of  ft,  in  m 
far  as  he  has  embodied  himaelf  with  his  work;  modthstif 
he  be  not  followed  into  domestic  life,  for  the  purposei  of 
personal  slander,  he  cfumot  maintain  an  action  fivoj 
damage  he  may  suflfer,  in  consequence  of  being  dm 
rendered  ridiculous.  And  in  TiAart  v.  Tippmrt  ^j"^ 
Ettenborough  said  (6),  ^^  liberty  of  criticism  must  be  st 
lowed,  or  we  should  have  neither  purity  of  taste  nsr  of 
morals.  Fair  discusskm  is  essentially  necessary  la  d» 
truth  of  history  and  die  adyaneementiof  sdence*  Tkat 
publication,  therefore,  I  shall  never  consider  as  a  13nI> 
which  has  for  its  object,  not  to  injure  the  re]^utatiOB  <f 
any  individual,  but  to  correct  misrepresentations  of  £hIi 
to  refute  sophistical  reasoning,  to  expose  a  vicious  tsste  is 
literature,  or  to  censure  what  is  hostile  to  morality."  Hv 
Lordship,  therefore,  held  it  to  be  lawful  for  an  author 
to  animadvert  on  the  conduct  of  a  bookseller,  aeensiqg 
him  of  being  in  the  habit  of  publishing  immoral  and  foobk 
books ;  and  that  the  defendant,  in  an  action  of  Mbd  on  the 
plaintiff  in  his  business  as  such  bookseller,  mi^t,  under 
the  general  issue,  adduce  evidence  to  shew  that  the  sap* 
posed  libel  was  a  fair  stricture  on  the  general  run  of  Ae 
plaintiff's  publications :  and  if  so,  bow  much  more  dofli 
the  framer  of  a  petition  to  Parliament  lay  himself  open  ai 
a  fair  object  of  criticism  and  comment.  Here»  the  plawitiffi 
by  his  petition,  travelled  far  beyond  the  liinits  of  bis  pco- 

(«)  I  Campb.  354,  n.  {b)  Id.  350. 
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moal  eharacter  aa  >  surgeon,  md  by  eaqporing  his  igno-        lMg»^ 
m  and  weakness  of  intellect,  shewed  his  utter  inoompe- 
cy  to  the  task  he  had  attempted  to  undertake.    Snc^ 
taadera  are  the  most  dangerous  enemies  .of  improye- 
it;  and  it  is,  therefore,  not  only  justifiable,  but  is  the 
iBb  duty  of  erery  reviewer,  to  expose  and  hold  them 
to  censure.    When  this  petition  was  presented  to  the 
M9e  of  CommanSf  as  the  representatires^  of  the  people, 
ma  no  longer  a  privileged  communication,  and  conse- 
sdy  the  public  had  an  undoubted  r^ht  to  exercise  its 
ical  judgment  on  its  merits;  and  more  particulariy,  as 
dttled  to  an  afiair  of  such  vast  magnitude  and  import- 
a  to  society,  as  to  point  out  a  remedy  for  all  maladies 
diseases,  to  which  the  human  race  might  be  subject: 
it  cannot  be  contended  for  a  moment,  that  the  defend* 
was  actuated  by  any  malicious  motives ;  but  it  must  be 
iitted  that  what  was  published  by  him  was  merely  a 
niient,  ^and  that  a  fair  one,  on  the  ridiculous  petition 
S'  before  him.    It  is  evident,  according  to  the  case  of 
rr  ▼•  Hood,  that  the  defendant  was  justified  in  review- 
aad  observing  on  the  plainttflTs  production,  as  he  did 
•attack  him  in  his  private  character  or  professional  prac- 
» but  merely  as  an  author,  he  having,  as  such,  rendered 
irif  amenable  to  the  laws  of  just,  fidr,  and  honorable 
iaiam;  for,  in  Oarrr  v.  Hood,  Lord  EUMborough  said  (a), 
ift  writer,  in  exposing  the  firflies  and^errors  of  another, 
'  •iBake  use  of  ridicule,  however  poignant.    Ridicule  is 
n  theftttest  weapon  that  can  be  etnployed  for  such  a 
poae.    If  the  reputation,  or  pectoiary  interests  of  the 
idD  ridiculed  suffer,  itis  damnum  absque  ffi;tiru(.- Where 
leHberty  of  the  press,  if  an  action  can  be  muntained  on 
I  principles  !  We  really  must  not  cramp  observations  op- 
dthorsand^beir  works.  They  should  beliabletocriticism, 
rpoeure,  and  even  to  ridicule,  if  their  compositions  be  ri- 
lous ;  otherwise,  the  first  who  writes  a  book  on  any  sub- 

(«)  1  Camp.  357. 
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-j?^-  ^^^^  will  maintain  a  monopoly  of  sentiment  and  opinion 
Dunne  specting  it.  This  would  tend  to  the  perpetuity  of  errot 
Anderson.  iKeflection  on  persotial  character  is  another  thing.  Slieir 
me  an  attack  on  the  moral  character  of  this  plaintiff,  or 
any  attack  upon  his  character  unconnected  with  his  m- 
thorship,  and  I  shall  be  as  ready  as  any  Judge  who  em 
sat  here  to  protect  him;  but  I  cannot  hear  of  malice  on 
account  of  turning  his  works  into  ridicule.**  ''  Eveqf 
man/'  continued  his  Lordshipi  **  who  publishes  a  book, 
commits  himself  to  the  judgment  of  the  public,  and  any 
one  may  comment  upon  his  performance.  If  the  commeii- 
tator  do  not  step  aside  from  the  work,  or  introduce  fic^ 
tion  for  the  purpose  of  condemnation,  he  exercises  a  finr 
and  legitimate  right.  Whatever  may  be  the  merits  of  the 
works  of  authors,  others  have  a  right  to  pass  their  judg- 
ment upon  them ;  to  censure  them  if  they  be  censunbk, 
and  to  turn  them  into  ridicule  if  they  be  ridiculous. .  TIk 
critic  does  a  great  service  to  the  public  who  writes  down 
any  vapid  or  useless  pubUcation,  such  as  ought. nerer 
to  have  appeared.  We  ought  to  resist  an  attempt.agsiost 
free  and  liberal  criticism  at  the  threshold.'*  His  Lordsliip 
then  concluded  by  directing  the  Jury,  that  if  the  writer 
of  the  publication  complained  of  had  not  travelled  out  of 
the  work  he  criticised  for  the  purpose  of  slander,  the  sctus 
would  not  lie ;  but  that  if  they  could  discover  in  it  any  thing 
personally  slanderous  against  the  plaintifff  unconnected 
with  the  works  he  had  given  to  the  public,  in  that  case  be 
had  a  good  cause  of  action,  and  they  would  award  hba 
damages  accordingly: — they  found  a  verdict  for. the  de- 
fendant. In  The  King  v.  Creevey(a),  Mr.  Justice  U 
Blanc  stated,  that,  at  the  trial  of  that  cause,  he  told  the 
Jury,  that  they  were  to  consider,  whether  the  publicatioD, 
in  a  newspaper,  by  a  Member  of  Parliament,  of  the  repoit 
cf  a  speech  delivered  by  him  in  the  House  of  ComnKNUi 

(«)  1  Mau.  &  Sclw.  282. 
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ided  to  defiune  the  proeecutor;  that  wheie  the  pub-       ,1M5> 
ition  is  defamatory,  the  law  infers  malice,  unless  any 
Qg  can  be  drawn  from  the  circumstances  attending  the 
Uication,  to  rebut  that  inference ;   and  he  left  it  for 
an  to  say,  whether  the  circumstances  of  that  particular 
e  <Ud  rebut  that  inference.    And  in  The  King  v.  Wood- 
I,  Lord  Mansfield  said  (a),  "  I  directed  the  Jury,  (at 
I  trial),  to  consider  whether  all  the  innuendoes,  and  all  the 
[Vacations  to  matter  and  persons  made  by  the  informa- 
Dj  were,  in  their  judgment,  the  true  meaning  of  the  pa- 
r.     If  they  thought  otherwise,  they  should  acquit  the 
iendant ;  but  if  they  agreed  with  the  information,  and 
Beved  the  evidence  as  to  the  publication,  they  should 
d.  him  guilty."    So,  here,  the  Jury  alone  were  to  judge 
the  motives  or  intention  of  the  author  of  the  libel,  as 
whether  be  had  intended  to  cast  an  imputation  on  the 
iintiff's  professional  character  of  a  surgeon,  or  merely 
-comment  on  his  want  of  chemical  and  grammatical 
irarledge.    The  Jury  exercised  a  sound  and  proper  dis- 
etion,  and  found,  in  effect,  that  the  publication  com- 
iiiied  of  applied  exclusively  to  the  latter.    Nothing  ap- 
ton  in  the  alleged  Ubel  calculated  to  raise  the  slightest 
etumption  of  malice;  and  even  if  the  Court  should  feel 
spoflcd  to  grant  the  present  application,  it  is  most  pro- 
ible  that  the  plaintiff,  if  a  second  Jury  gave  him  a  ver- 
Ctf   would  only  recover   very  trifling  damages;   and, 
ereibre,  this  case  falls  within  that  of  Marsh  y*Bower{b)f 
beie  a  verdict,  in  an  action  for  slander,  was  given  for 
e  defendants,  clearly  against  evidence,  yet,  as  it  appear- 
\f  that,  if  the  verdict  had  been  given  rightly,  the  dama- 
«  must  have  been  very  trifling,  the  Court  refused  to 
ant  a  new  trial,  unanimously  declaring  that  they  would 
4  do  so  for  the  sdse  of  sixpence  damages,  in  mercy  to 
e  plaintiff  as  well  as  the  defendant 

(«)  5  Burr.  2666.  (ft)  2  Sir  W.  Bl.  851. 
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Mr.  Serjeant  Vm/gkam,  in  eopport  of  ihm  nkv-^HM 
present  application  be.not  granted,  all  the  prindplea-of  kir, 
widi  regard  to  libel,  witt  bediaken or  inipngned,  at  dib  pdh 
lication  clearly  imputed  to  tiie  plaintiff  ignoranoe  in  Ue  eiia- 
racter  of  a  surgeon.    The  amount  of  danMigeadiat  he  mlglii 
recover,  if  the  cause  go  down  again,  are  entirdy  out  ef 
the  question,  as  the  Jury  had  arrifed  at  a  eonehisioo,  con- 
trary both  to  law  and  fiurt.     Besides,  the  queatioii  Ibr  disir 
determination  was  not  left  to  them  in  so  dear  and  eoiieet 
a  manner  as  it  might  have  been.    Althou^  it  be  jmli* 
fiable  for  one  writer  fairly  and  candidly  to  criticise  tiv 
wotk  of  another;  yet,  here,  the  petition  of  the  plaintiff  wai 
not  such  a  woric  as  to  become  a  legitimate  subject  ofeosi* 
ment    It  was  in  the  nature  of  a  privileged  oonmiamrs' 
tion,  and,  therefore,  bears  no  analogy  whatever  to  a  gene- 
ral authorship;  or,  if  the  libel  had  been  confined  to  die 
want  of  chemical  knowledge  (which  the  plaintiff  did  not 
profess),  it  would  be  a  diflferent  question;  but  it  is  qnifte 
clear,  that  its  only  object  was  to  traduce  his  prpftooiowil 
character  generally.     Every  subject  has  an  undoabted 
right  tOipetitionPariiament ;  insomuch  so,  that  it  was  held, 
in  the  case  of  Lake  v.  King  (a),  that  the  printing  of  a  &Iae 
and  scandalous  petition  to  ^a  committee  of  tlie  Haute  €f 
CommoHSf  and  ddivering  ccqiies  thereof  to  the  memfanBR 
of  the  committee,  is  justifiable,  because  it  is  in  the  older 
and  course  of  proceedings  in  Parliament,  of  which  the 
King's  Courts  will  take  judicial  notice.    This  case  is  ns- 
terially  distinguishable  firom  that  of  Carr  v.  Hoodt  u 
there,  the  plaintiff,  from  the  ridiculous,  nature  of  his  pah* 
lication,  laid  himself  open  to  exposure;  nnd  fiur  critisiea 
was  the  defendant's  only  object     It  is  too  mucht  how- 
ever,  to  say,  that,  if  a  man  publish  a  work,  he  thereby  in- 
vites eriticism  to  aucb  an  extent  as  to  Subject  him  to  ex* 
posure,  ridicule,  scorn,  and  contempt:  if,  indeed,  it  were 

(a)  1  Wins.  Saund.  13L 
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Ml  m  dvuiBcl^r  wouU  be  nfe  ihim  ttp^^     Inthort,      ^lasff. 
f»s  bere,  Ihe  defendant's  publieation  deerly  manifeated 
malice  toi^arda  tbeplabtiff,  and  imputed  to  bim  gioM  ig- 
noranoe  in  bia  profeaaion  of  a  surgeon,  be  was  clearly  en« 
titled  to  a  verdict. 

Xbe  Court,  without  expressing  any  decided  opinion  on 
tbe  merita  of  tbe  case,  observed,  tbat,  under  all  drcum* 
atanoea,.  tbe  best  course  to  be  adopted,  waa  to  send  it  down 
to  be  re-tried,  (tbe  cosU  of  tbe  first  to  abide  the  event  of 
the  second  trial),  and  intimated,  aa  a  reason  for  so  dofaig, 
that,  tbe  .plaintiff  having  brought  a  similar  action  against 


die  .printer  of  the  libel  in  question,  it  might  tend  to  the 
pngudioe  of  one  of  the  parties,  if  tbe  Ck>urt  expressed  a 
final  opinion  on  this  occasion. 

Rule  absolute  for  a  new  trial  (a). 

(a)  Upon  the  second  iria]»  the     dsmsgee.    See  1  Rjsn.  &  Moodj^ 
fUntUr  recovered  out  farthmjf     N.  P.  G.  389. 


Thomas  r.  Jacxsov.  S^TSX' 

This  was  an  action  for  dander.    Tbe  first  count  of  the  Tht  pUnturde- 

fifg^  tluit  be 

dedaration  .stated,  that  tbe  plaintiff  was  a  husbandman,  wu  «  fimner 
and  fimner  of  a  certain  large  farm  of  arable  and  other  ^^^^l^j^^^ 
knda,  with  the  appurtenances,  and  a  vendor  of  com  raised  th*  ddoiduit 

Mud  of  him,  as 

and  grown  by  bim  in  and  upon  his  said  fium  and  lands;  mch,— <*  Toa 
that  be  carried  on  the  business  of  a  busbandnuui  and  ^i Jindttng  »•- 
vendor  of  com  with  great  honesty  and  integrity,  and  had  Sf'nJTS^M- 
ibereby  not  only  acquired  great  gain,  profit,  and  emolu*  dred  imibeb  of 
ment,  but  had  thereby  also  deservedly  gained  the  good  iU-peiic««  ^ 
opinion  and  credit  of  his  neighbours,  and  odier  good  and  ba^'ii^ifon** 

— Held  tctioii- 
•blty  withom 
pmf  of  sptdil  diatgcy  u  nich  wordi  imputed  to  the  pbdnliff  fraud  in  liis  bnslMif  ai  a  ttllor  of  oorn. 
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lfig5>^  worthy  subjects  to  whom  he  was  in  any-wise  knowni  and 
had  neyer  been  guOty  of  fraudulent  or  roguish  practices; 
yet,  that  the  defendant,  intending  to  injure  him  in  his  good 
name,  fame,  and  credit,  and  to  bring  him  into  public  in- 
famy and  disgrace,  said  to  and  of  the  plaintiff,  as  ndi 
husbandman,  farmer,  and  vendor  of  com,  in  the  presence 
and  hearing  of  divers  other  persons,  to  whom  the  plaintiff 
was  known,  the  false,  scandalous,  and  defamatory  words 
following: — ''  You  are  a  rogue  and  a  swindling  raseil; 
you  delivered  me  a  hundred  bushels  of  oats,  worse,  by  six- 
pence a  bushel,  than  I  bargained  for."  The  plaintiff  then 
alleged,^  by  way  of  special  damage,  that  one  John  Mmtt 
who,  before  the  speaking  of  the  words,  was  about  to  pur- 
chase a  certain  quantity  of  barley  of  the  plaintiff,  there- 
upon refused  to  do  so* 

There  were  several  other  counts,  one  of  which  charged 
the  defendant  with  having  said  of  the  phdntiff,  that  he 
was  a  rogue  and  a  swindling  rascal,  thereby  intending 
to  injure  him  in  his  cluuracter  of  a  farmer  and  vendor 
of  com. 

The  defendant  pleaded  the  general  issue,  and  a  plea  of 
justification,  alleging  that  the  plaintiff  sold  him  oats,  ax- 
pence  a  bushel  worse  than  those  bargained  for. 

At  the  trial,  before  Mr.  Justice  Bayley,  at  the  last  Ai- 
sizes  at  York,  the  plaintiff  proved  the  speaking  of  the 
words  by  the  defendant,  as  laid  in  the  deckraticmj  hot 
failed  to  establish  the  special  damage,  not  being  prepared 
to  shew  that  Marr  was,  as  alleged,  about  to  purchase  \M' 
ley  or  any  other  com  of  him.  The  learned  Judge  told 
the  Jury,  that,  in  the  absence  of  proof  of  special  damage, 
the  action  could  not  be  maintained ;  and  that,  consequendy, 
their  verdict  must  be  for  the  defendant. 

The  Jury  accordingly  gave  a  verdict  for  him,  leave  be 
ing  reserved  to  the  plaintiff  to  move  that  it  might  be  set 
aside,  if  the  Court  should  be  of  opinion,  that  the  words 
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poken  were  actioniible  in  theniBelTeiy  so  as  to  entitle  the       -j^f^ 
Jiuntiffto  recover,  without  proving  special  damage. 

Mr.  Serjeant  Bosanquet  having,  on  a  former  day  in  this 
Ferm,  obtained  a  rule,  calling  on  the  defendant  to  shew 
cause  why  this  verdict  should  not  be  set  aside,  and  a  ver- 
lict  entered  for  the  plaintiff,  or  a  new  trial  granted,  on 
the  ground  that  the  words  were  spoken  of  the  plaintiff,  with 
reference  to  his  business  or  calKng  of  a  farmer  or  vendor 
df  com;  and  as  it  was  proved  that  they  were  spoken  by  the 
lefendant  as  alleged  in  the  declaration,  they  were  of  them- 
selves  actionable ;  and  the  plaintiff  was,  consequently,  en- 
dtled  to  a  verdict,  notwithstanding  his  having  been  una- 
Ue  to  establish  any  special  damage:^ — 

.  *  Mr.  Serjeant  Vaugkan  now  shewed  cause,  and  submit- 
ted that  the  direction  of  the  learned  Judge,  who  tried  the 
causej  was  perfectly  correct;  and  that,  the  Jury  having 
round  that  the  principal  allegation  contained  in  the  plain- 
ts declaration  had  not  been  substantiated,  he  having 
Baled  to  prove  any  special  damage^  the  verdict  was  con- 
dosivej  and  ought  not  to  be  disturbed- 
Lord  Chief  Justice  Best. — I  am  clearly  of  opinion,  that, 
IS  the  plaintiff  has  alleged  that  the  words  in  question  were 
ipoken  of  him  in  hia  business  as  a  farmer  and  vendor  of 
DorD>  they  were  of  themselves  actionable,  without  proof  of 
ipecial  damage.  This  case  may  be  assimilated  to  that  of  an 
iction  against  a  person  for  imputing  negligence  and  want 
)f  skiD,  or  mal-practice,  to  a  surgeon,  an  attorney,  or  any 
>tber  person  exercising  a  profession,  trade,  or  business,  by 
irhidi  he  gains  his  living,  and  which  might  unquestiona- 
>ly  be  maintained.  The  principal  allegations  contained  in 
lie  declaration,  were,  in  point  of  fact,  substantiated,  the 
rords  as  laid  having  been  proved  to  have  been  spoken  by 
;Iie  defendant.    The  rule  for  a  new  trial  must  be  made 
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18S5.  absolute,  unless  the  defendant,  withiQ,a  wedc,  conssul  to 
Thomas  allow  a  verdict  to  be  entered  for  the  plaintiff  for  fisrtf 
jaJwh.      sbfflings  damages. 

The  rest  of  the  Court  concurring — 

Rule  absolute  (a). 

(a)  See  mUe,  p.  152,  where  tiie     the  counts  of  the  dec1«nitios»  Ji 
Court  refused  to  strikeout  some  of     applicsdon  being  made  too  htSi 


Slli^^iuli  Collier,  Clerk,  v.  Jacob. 

AnsgreemeDt     J|iIIS  was  an  actiou  on  the  case,  on  the  statute 2 &3 
to  take  Uthet  of  Edw.  6,  c.  13,  and  brought  against  the  defendant,  Ibr  in- 
jJS'oit  o"*      properly  setting  out  tithes  of  wheat, 
each  siiock  of         At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  Isit 

ten,  progret- 

riveiy,  friM.  the  Assiacs  at  Bury  SU  Ednumds,  it  appeared  that  the  it- 
first  tbockr  the    fendant  had  set  up  the  wheat  in  shocks  of  ten  shesfcs 

!^^  ^t^  ®^^'  ^"^  ^^^^  ^^^  >^^^  ou^  ^  ^^^  shock  was  afterwsidi 
third  of  the  taken  out  and  thrown  aside,  for  the  plaintiflrs  tithe,  in 
oD:~Heid  good,  the  following  manner,  9Mr.  the  first  sheaf,  in  the  first  shod^j 

the  second,  in  the  second ;  the  third,  in  the  third;  the 
fourth,  in  the  fourth;  and  so  on,  progressively.    No  ex- 
press agreement,  on  the  part  of  the  plaintiflT,  as  to  dm 
mode  of  setting  out  the  tithes,  was  proved ;  but  the  de 
fendant  called  witnesses,  who  swore  that  the  plaintiff  had, 
at  a  vestry  meeting,  agreed  to  take  them  for  die  jeir 
18S4,  according  to  the  above  mode.    The  learned  Judge 
was  of  opinion,  that  this  mode  of  tithing  was  illegal,  and 
could  not  be  supported ;  but  told  the  Jury,  tfasU  if  Aej 
believed  the  agreement,  set  up  by  the  defondant,  and 
proved  by  his  witnesses  to  have  been  entered  into,  and  thai 
he  had,  in  consequence,  set  up  the  com  in  shocks,  (whidi 
he  need  not  otherwise  have  done),  in  the  manner  preacrib* 
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Bjgreed  on  at  the  yestlrji  to  find  a  yerdict*  for  liim.       J?^ 
kuft  ghing  credit  to  the  defendant's  witnesaesy  vere 
dion,  that  the  plaintiff  had  agreed  to  receive  his  tilhe 
t  mode  as  set  out  by  the  defendant;  and  aocordiogly 
led  a  yerdict  for  the  latter. 

Seijeant  Bosanquei,  on  a  fiMrmer  dajr  in  thu  Temii 
ed  a  rule  niri,  on  payment  of  costs,  that  this  yer* 
light  be  set  aMde,  and  a  new  trial  grantedi  on  the 
1  that  it  was  against  eyidence,  no  agreement  by  the 
ff  to  take  the  tithe  in  the  manner  set  out  having 
myedf  but  merely  his  consent  to  do  So  at  a  yestry 
ig»  He  submitted  that,  even  if  thete  had  been  such 
eement,  the  mode  of  setting  out  the  tithe  was  illegal, 
Nitrary  to  established  custom*  That  the  mode  pre- 
1  by  the  common  law  is,  to  separate  the  tithe  from  the 
'the  wheat,  whilst  lying  on  the  ground  in  sheaves,  and 
ker  it  has  been  set  up  in  shocks.  That  if  the  mode 
n1  by  the  defendant  should  avail,  it  would  be  opening 
*  to  the  grossest  fraud  upon  the  parson,  as  he  had  no 
BO  sdect  any  sheaf  out  of  each  shook,  but  was  to 
;  particular  sheaf  set  put  by  the  defendant,  without 
[any  opportunity  of  comparing  it  with  others  in 
me  shock ;  and  the  latter  might  liave  directed  one 

of  a  smaller  size  than  the  other  nine,  to  be  placed 
1  flhoek,  so  that  such  sheaf  should  be  thrown  out  for 
lie. 

Serjeant  Freere  now  shewed  cause,  and  insisted, 
be  yerdict,  so  far  from  being  against  evidence,  was 
dker  consistent  with  it;  and  although  the  mode  of 
^  might  in  itself  be  illegal,  and  contrary  to  custom, 
le  {daintiff  having  consented  to  take  his  tithes  as  set 
f  tite  defendant,  he  was  concluded  by  his  agreement, 
nite  dear,  diat  if  the  plaintiff  had  agreed  to  take 
CMtfa' shock,  it  woidd  not  have  been  illegal :  and  the 
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18S5.        agreement  applied  to  the  tithes  for  one  year  only ;  aim^ 
Collier       as  the  defendant  was  not  bound  to  set  up  the  sheaves  S.^ 
Jacob.        shockS|  there,  can  be  no  ground  to  disturb  the  Terdi^^ 
found  for  him  at  the  trial. 

Lord  Chief  Justice  Best. — This  appears  to  me  to  be   « 
most  extraordinary  mode  of  tithing.    The  common  Irvr 
mode  of  tithing  wheat  is  in  the  sheaf;  and  if  a  firmer 
adopt  any  mode  of  tithing,  which  excludes  or  abridges  the 
due  means  of  the  parson's   comparing  the  tenth  sheaf 
with  the.  other  nine,  it  is  bad.     So,  there  must  be,  «t 
the  time  of  tithing,  a  due  separation  of  the  tenth  sheif 
from  the  rest     And  although  the  agreement  in  queitioo 
appears  to  be  absurd,  and  most  prejudicial  to  the  plaintiff*! 
interest,  as  he  could  not  ascertain  the  size  of  the  sbeafeii 
or  haye  an  opportunity  of  selecting  them  after  they  bad 
been  set  up  in  shocks,  yet,  as  he  adduced  no'eyidence  to 
contradict  or  impeach  such  an  agreement,  and  the  Jorj 
belieyed  the  defendant's  witnesses,  who  stated,  thattk 
plaintiff  had  consented  or  agreed  that  the  tithe  should  be 
so  set  out,  it  would  be  too  much  to  disturb  their  verdict. 
But  I  cannot  approve  of  such  a  bargain,  which  could  be 
of  no  advantage  to  the  plaintiff,  as  certain  sheaves  were  to 
be  thrown  out  for  tithe  after  they  had  been  set  up  in 
shocks ;  whilst,  on  the  other  hand,  the  defendant  might 
have  ascertained  the  size  of  each  of  the  sheaves  before  they 
were  set  up,  and  ordered  them  to  be  so  arranged  that  the 
smallest  should  be  thrown  out;  und  if  so,  the  plaintiff 
could  not  compare  them/  as  he  might  have  done  before 
they  were  set  up.     Besides,  this  mode  of  tithing  was  most 
likely  to  lead  to  a  fraud  on  him ;  and  although  the  Jury 
have  given  credit  to  the  defendant's  witnesses,  it  must  be 
considered  that  they  were  tithe  payers. .  And  although  1 
am  of  opinion  that  an  agreement  of  this  description  oomot 
be  supported  at  law,  yet,  as  it  was  properly  left'  to  the 
Jury  to  say,  whether  they  believed  that  the  plaintiff  had 
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sd  into  such  an  agreement,  and  they  having  found 
aflinnative,  and  as  the  agreement  was  only  to  remain 
ce  for  one  year,  this  rule  must  be  discharged. 


1825. 


•  Justice  BuRROUGH  (a). — The  legal  mode  of  tithing 
;  is  by  the  sheaf.  But  it  is  common,  in  the  west  oiEng- 
to  tithe  it  by  the  shock,  that  being,  from  the  uncer- 
of  weather  and  other  causes,  more  convenient  for  both 
^e  owner  and  the  farmer.  Here,  however,  a  difficulty 
ated  as  to  the  sheaves  to  be  thrown  but  from  each 

:  but,  as  the  question  was,  whether  or  not  the  plain- 
id  himself  agreed,  that  the  tithes  should  be  taken  in 
lode  as  set  out  by  the  defendant ;  and  as  that  was  left 
\  JivLVji  and  they  found  in  the  affirmative,  I  think 
verdict  ought  not  to  be  disturbed. 

•  Justice  Gaselee. — There  was  not  the  slightest  im- 
ion  of  fraud  by  the  defendant ;  and  the  jury  gave  cre- 
\  to  the  testimony  of  his  witnesses,  who  proved  that  the 
iff  assented  to  the  manner  in  which  the  tithe  was  to  be 
It  and  taken  by  him.  This  rule,  therefore,  must  be 

Discharged. 

(«)  Mr.  Justice  Park  was  absent  at  Chambere. 


CoLLEDOE  r.  Horn. 


Mondaiff 
May  \6th. 


rS  was  an  action  of  assumpsit ,  and  brought  by  the  J"^°""^'^^ 
iff^to  recover  from  the  defendant  the  sum  of  100/.,  and  delivered, 

the  defendant 
pleaded  the  sta- 
Bnitations,  in  answer  lo  which  a  letter  wai  produced,  addretwd  by  the  defendant  to  the 
Ti  aUomey,  as  follows : — "  1  this  day  received  your's  respecting  T,  C.*m  (the  plaintiff's)  de- 
it  it  not  a  Just  one.     I  am  ready  to  settle  the  account,  whenever  T,  C,  (the  plaintiff)  thinks 
to  meet  me  on  the  buiiness.     I  am  not  in  bis  debt  90L,  nor  any  thing  like  it.     Shall  be 
'jo  settle  the  difference,    by  his  meeting  me  in  London,  or  at  my  bouse.     I  shall  write  Mr. 
plafaitiir)  on  the  subject" — Held,  suiBcient  to.  take  the  case  out  of  the  statute :  and  that 
ge  was  warranted  in  telling  the  Jury,  that,  after  the  letter,  the  statute  was  out  of  the  question, 
fiv,  Whether  an  admission  by  the  plaintiff's  counsel,  in  liis  address  to  the  Jury  on  a  for- 
il»that  part  of  id*  client's  demand  kiad  been  satisfied,  be  receivable  In  evidence,  if  his  dient 
Court  and  heard  It,  and  made  no  objection  at  the  time  ? 


^.  X. 
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jB^,       alleged  to  be  due  from  the  latter  to  the  former,  for  catde 
CoLLEDGE      sold,  and  monies  advanced  to  him.     The  declaration  eon- 
Horn.         tained  counts  for  goods  sold  and  delivered,  and  the  usual 
money  counts.     The  defendant  pleaded  the  statute  of  li- 
mitations. 

At  the  trial,  before  Lord  Chief  Baron  Richards^  at  the 
last  Assizes  at  Hertford^  the  plaintiff  proved  that  he  had 
sold  a  quantity  of  cattle  to  the  defendant,  in  Kent,  as  weD 
as  beasts  at  Bamei  Fair,  which  had  been  deUvered  io 
him ;  and  in  order  to  take  the  case  out  of  the  statute,  a  let- 
ter,  addressed  by  the  defendant  to  the  plaintiff's  attomqr^*^ 
in  answer  to  one  from  him,  requiring  paymentof  91/.  12^. 
was  given  in  evidence,  and  was  as  follows : —    . 

"  January  lOM,  1820. 
"  Sir, — I  this  day  received  your's,  being  at  Margate^  in- 
specting Mr.  Thomas  Cotledge^s  demand:  it  is  not  a  just 
one.  I  am  ready  to  settle  the  accoimt  whenever  Mr.  T.  C 
thinks  proper  to  meet  me  on  the  business.  I  am  not  mbis 
debt  90/.,  nor  any  thing  like  it.  Shall  be  happy  to  settle 
the  difference,  by  his  meeting  me  in  London,  or  at  my 
house.  I  shall  write  Mr.  Colledge  on  the  subject.  Your's, 
&c.  George  Horn: 

The  defendant,  as  to  part  of  the  plaintiff's  demand, 
called  a  witness  to  prove  an  admission  made  by  the  plain- 
tiff's counsel,  in  his  opening  address  to  the  Jury,  at  a  for- 
mer trial,  at  Northampton,  in  the  presence  of  the  plaintiff) 
who  was  then  in  Court;  viz.  that  the  sum  of  55/.,  chai|^ 
in  the  particulars  of  th^  plaintiff's  demand,  as  money  ad- 
vanced,  had  been  repaid  to  him;   but  the  Lord  Chief 
Ballon  rejected  the  testimony  of  the  witness  on  this  pcmit, 
and,  in  summing  up  to  the  Jury,  told  them,  that  after  tlie 
letter  produced  by  the  plaintiff,  the  statute  of  Hmitataona 
was  entirely  out  of  the  question ;  and  the  Jury  aecording^ 
found  a  verdict  for  the  plaintiff  for  91/.  13s.  8d.,  the 
amount  claimed  by  him  in  his  particulars,  oonsLitiDg  of 
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two  sums,  the  one  of  36/.  ]2s.8d.,  for  the  cattle  sold  in  18S5. 

.Kemi,  aad  the  other  55L  for  money  lent;  and  which,  it  was  colledoe 

contended,  had  been  repaid  to  the  plaintiff,  according  to  uorv. 
counsers  statement  on  the  former  trial. 


Mr.  Serjeant  WiUey  on  a  former  day  in  this  Term,  ob- 
a  rule  nisl^  that  this  verdict  might  be  set  aside,  and 
A  nonsuit  entered,  or  a  new  trial  granted,  on  the  grounds, 
JhrM^  that  it  should  have  been  left  to  the  Jury  to  say,  whe- 
ther the  defendant's  letter  to  the  plaintilBTs  attorney,  ap« 
plied  to  the  demand  for  which  the  present  action  was 
lyrought,  or  whether  k  amounted  to  an  acknowledgment 
of  an  existing  debt ;  as,  for  any  thing  that  appeared  to  the 
eontrary,  it  might  have  referred  to  the  demand  in  the  for- 
xmsr  cause,  which  was  tried  at  Norihamptoni  where  the 
plaintiff  was  nonsuited  for  not  giving  material  evidence  in 
that  county,  pursuant  to  his  undertaking :  and  secondly ^ 
that  evidence  of  the  admission  made  by  the  plaintiff's  coun- 
sel €»  that  trial,  as  to  part  of  the  plaintiff's  demand  hav- 
ing been  repaid  him,  was  admissible  on  the  trial  of  this 
cause*  and  was  improperly  rejected. 

On  the  Lord  Chief  Baron's  report  of  the  trial  being  read 
by  Mr.  Justice  Gaselee^  k  did  not  appear  that  the  plaintiff 
was  in  Court,  or  heard  the  alleged  admission  made  by  his 
oottnsel  at  the  former  trial,  as  his  Liordship  merdy  stated, 
dbatyin  order  to  prove  such  admission,  a  witness  was  called, 
and  asked,  *'  what  was  said  by  the  counsel  for  the  plain- 
tiff?** wbidi  was  objected  to  by  the  defendant's  counsel; 
aad  his  Lordship  would  not  allow  the  witness  to  answer 
it,  aa  he  considered  the  objection  to  be  well  founded* 

Mr.  Segeant  Toddy  now  shewed  cause,  and  submitted, 
aa  te  the  latter  objection,  that  a  mere  statement  made  by 
counsel,  in  his  address  to  a  Jury,  could  not  be  evidence 
against  his  client,  in  the  same  manner  as  admissions  for- 
mally made,  and  noted  by  the  Judge  as  part  of  the  case, 

ff2 


484  CASES  IN  EASTER  TERM, 

1825>  are  allowed  to  be ;  nor  could  admissions,  so  made  by  coun- 
CoLLEDQE  sel,  be  received,  under  any  circumstances,  they  being  mere 
Horn.  suggestions,  and  analogous  to  allegations  in  bills  in  Chtm- 
cery^  which  are  not  receivable  in  evidence,  of  any  fiicts 
therein  stated,  against  the  party  filing  them,  as  they  con- 
tain no  positive  admission,  but  merely  the  suggestions  of 
counsel(a). 

Mr.  Serjeant  Vaughan  and  Mr.  Seijeant  Wilde ^  in  sup- 
port of  the  rule,  insisted,  that  an  admission  by  a  plaintiff's 
counsel,  that  a  particular  demand,  sought  to  be  reooyered 
by  the  former,  had  been  satisfied,  might  be  given  in  evi- 
dence, as  the  counsel  must  be  considered  as  the  agent  of 
his  client;  and  it  is  quite  clear,  that  declarations  made  by 
an  agent  are  receivable  in  evidence  as  against  his  principiL 
The  direction  of  the  Lord  Chief  Baron  to  the  Jury,  that, 
after  the  letter  of  the  defendant,  the  statute  of  limitatioDi 
was  out  of  the  question,  was  improper;  for,  even  if  equivo- 
calf  it  should  have  been  left  to  them  to  determine,  whether 

■ 

or  not  it  contained  an  acknowledgment  of  an  existing  debt; 
whereas,  here,  it  did  not  appear  to  be  applicable  to  the  de 
mand  which  was  the  ground  of  the  action,  but  rather 
seemed  to  apply  to  a  prior  demand,  which  had  already 
been  made  the  subject  of  a  former  action,  in  which  the 
plaintiff  was  nonsuited ;  and  which  reduced  it  to  a  simpk 
matter  of  fact,  which  it  was  certainly  within  the  province 
of  the  Jury  to  determine ;  and  they  should  have  decided 
whether  or  not,  upon  the  face  of  the  letter,  it  appeared 
.  that  the  defendant  had  made  any  admission  of  the  debt 
now  sought  to  be  recovered.     In  Frost  v.  BeHgough{b), 
the  defendant  pleaded  the  statute  of  limitations  to  an  ac- 
tion on  a  promissory  note,  and  the  plaintiff  gave  in  evi- 
dence a  letter  written  to  him  by  the  defendant,  which 
stated,  that  '*  business  called  him  to  Liverpool,  but  that 

(«)  See  Peake  on  Evidence,   54. 

(6)  8  B.  Moore,  180 ;  S.  C.  \  Bing.  266. 
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should  he  be  fortunate  in  his  adventures,  the  plaintiff      ,  1885. 
might  depend  on  seeing  him  in  Bristol;  otherwise,  that  he 
must  arrange  matters  with  him  as  circumstances  would 
permit;"  and  Lord  Chief  Justice  Dallas ^  considering  the 
tierma  of  the  letter  ambiguous,  left  it  to  the  Jury  to  say, 
^whether  or  not  it  referred  to  the  note;  and  they  having 
ibund  in  the  affirmative,  the  Court  held  that  their  verdict 
iras  conclusive.     Here,  however,  the  defendant  made  no 
admission  of  a  debt  due  from  him  to  the  plaintiff;  but,,  on 
the  contrary,  staring  that  his  demand  was  not  a  just  one, 
merely  said  that  he  was  ready  to  settle  the  account  in  dif- 
ference between  them;  and  that,  surely,  cannot  amount  to 
an  admission  or  acknowledgment  of  an  existing  debt,  so  as 
ta  take  the  case  out  of  the  statute.     In  Rowcrofl  v.  La^ 
mas{fl)^  in  assumpsit  for  money  due  on  an  accountable  re- 
ceipty  the  defendant  having  pleaded  the  statute  of  limita- 
tkma,  the  plaindff,  in  order  to  take  the  case  out  of  the  sta- 
tute;, called  a  witness,  who  proved  that  he  called  on  the 
defendant,  and,  shewing  him  the  receipt,  asked  him  if  he 
knew  any  thing  of  it ;  to  which  the  defendant.answered, 
Aat'he.knew  all  about  it ;  and  that,  on  the  witness's  asking 
hfan  for  the  amount,  he  replied,  that  it  was  not  worth  a 
penny,  and  he  should  never  pay  it ;  that  it  was  his  sigoa- 
tore,  but  tEat  he  never  had  and  never  would  pay  it,  *^  and 
bandes,**  he  added,  ''it  is  out  of  date,  and  no  law  shall 
make  me  pay  it;" — it  was  held,  that  this  evidence  was  in- 
•nffident  to  charge  the  defendant  with  it,  there  being  no 
acknowledgment,  but,  on  the  contrary,  a  denial  that  the 
debt  ever  existed.     So,  in  HeUings  v.  Shaw{b)y  in  an  ac- 
tion of  assumpsit,  by  an  attorney,  to  recover  his  charges 
relative  to  the  grant  of  an  annuity,  evidence  of  the  defend- 
ant's having  said,  that  "  he  thought  it  had  been  settled 
when  the  annuity  was  granted ;  but  that  he  had  been  in  so 
nnoch  trouble  since,  that  he  could  not  recollect  any  thing 

(a)  4  Mau.  &  Sclw,  457.  (A)  i  B.  Moore,  340 


i&G  CASES  IN  EASTEE  TERM, 

J^g",       about  it/'  was  held  not  to  be  a  sufficient  acknowledgment 
CoLLBDOB     of  the  debty  to  take  it  out  of  the  statute ;  and  that  it  wai 

Horn.  ^^^  ^  ^^  ^^^  ^  ^^^  ^^^  ^  evidence  of  the  admiaaion  of 
such  debt,  although  the  plaintiff  proved  that  his  ^ill  was 
not  paid  at  the  time  of  granting  the  annuity;  and  Mr.  Jos* 
tice  Dallas  there  said  (a),  '^  if  there  be  an  acknow- 
ledgment of  a  debt,  the  statute  does  not  apply;  but  it  is 
necessary  that  such  acknowledgment  should  be  dear  and 
specific/*  The  case  of  Beale  y.  NiMl{b)f  is  decisive  to 
shew  that  there  must  be  precise  evidence  of  an  acknow- 
ledgment of  an  existing  demand,  to  take  the  case  out 
the  statute. 


Lord  Chief  Justice  Best.  — Two  questions  have 
raised  in  this  case :  Jirst,  whether  the  letter  written  by  &e 
defendant  amount  to  a  sufficient  acknowledgment  of  an  ex- 
isting debt,  to  take  the  case  out  of  the  statute  of  limitatioiiik 
On  that  point  we  entertain  no  doubt  whatever.  It  is  not  os* 
cessary  to  decide  whether  or  not  it  ought  to  have  been  fiv- 
mally  left  to  the  Jury.     The  tenor  of  the  letter  was  kft 
to  them ;  and  whether  the  statute  applies  to  the  transac- 
tion on  which  the  letter  is  founded,  or  not,  is  a  questioD 
for  the  Jury ;  but  what  the  legal  effect  of  such  a  document 
may  be,  is  for  the  Judge  to  determine ;  and  if  I  were  to  pot 
a  construction  on  the  letter  now  before  me,  I  should  come 
to  the  same  conclusion  as  my  Lord  Chief  Baron  did;  ss 
there  appears  on  the  face  of  it  to  be  a  dear  admiwarm 
of  an  existing   cause  of  action   to  the  plaintiff  within 
six  years,  which  is  suffident  to  take  the  case  out  of  Ae 
statute.     If  it  had  been  merdy  left  to  the  Jury  to  say, 
whether  the  letter  took  the  case  out  of  the  statute,  and 
they  had  found  that  it  did  not,  and  given  a  verdict  fi»ff 
the  defendant,  we  should  have  directed  a  new  trid;  ai 
there  is  a  clear  admission  contained  in  the  letter,  that  some- 

(a)  1  B.  Moore,  345.  (6)  4  Bam.  &  AM.  568. 
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thing  was  due  from  the  defendant  to  the  plaintiff  at  the  ^  18S5. 
time  it  was  written^  as  he  stated  that  he  was  ready  to  set- 
tle, the  account  or  difference.  That  of  itself  imports  that 
aomething  was  due  from  him  to  the  plaintiff;  and  the 
aoiount  was  a  question  to  be  ascertained  by  the  Jury. 
With  respect  to  the  second  question^  as  to  the  rejection 
of  eridence  of  the  admission  made  by  the  plaintiff's  conn- 
fd  at  the  former  trial,  it  embraces  a  point  of  great  difficul- 
ty and  delicacy ;  and  I  abstain  from  giving  any  opmion 
until  a]l  the  facts  are  fully  before  us.  It  does  not  appear 
Crpm  the  notes  of  my  Lord  Chief  Baroni  whether  or  not 
the  plaintiff  was  in  Court  at  the  time  the  admission  by  his 
counsel  was  made,  or  whether  he  heard  it  or  not,  or  whe- 
t)l^  the  qoimsel  w^s  authorized  in  making  such  a  state- 
MMHit,  or  whether  any  objection  was  raised  to  it  at  the 
tip9€^  I  am  therefore  of  opinion,  that  there  must  be  a 
mm  trial,  in  order  that  we  may  be  put  in  full  possession 
of  tbo9^  fact^y  which  appear  to  n^e  to  be  absolutely  neces- 
aaiyi  before  we  come  to  any  conclusion  on  this  point* 

])Ir«  Jus^ce  Park. — Whether  the  meaning  of  the  de« 
ll^idant's  letter  had  been  left  to  the  Jury  or  npt,  or  whe- 
th^  ip  terms  it  applied  to  the  transition  in  question  or 
liot,  appears  to  me  to  be  immaterial*  as  it  is  manifest  on 
the  face  of  it  that  the  defendant  admitted  that  something 
was  due  from  him  to  the  plaintiff.  It  is  therefore  absurd 
to  say,  that  it  does  not  import  aii  acknowledgment  of  an 
actually  existing  debt.  With  respect  to  the  other  ques- 
tlon»  as  the  facts  stated  to  us  are  imperfect,  it  is  quite 
C^ar  there  mqst  be  a  new  trial ;  and  more  particularly  so^ 
MB  it  raises  a  question  of  the  greatest  importance  to  gentle- 
men at  the  bar,  with  regard  to  the  degree  of  caution  they  are 
bound  to  exercise  in  stating  their  client'0  case  to  the  Jury. 

Mr.  Justice  Burrouoh. — I  have  no  doubt  whatever  as 
x>  the  construction  to  be  put  on  the  terms  of  the  defend- 
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i^?^,-'       ^"^'^  letter.     It  was  for  the  Judge  to  detennine  its  legil 
CoLLEDOB      effect^  as  to  whether  it  amounted  to  an  admission  oft 

Horn.  debt ;  and  for  the  Jury  to  say,  whether  it  applied  to  the  de- 
mand for  which  the  action  was  brought.  But  with  respect 
to  the  question,  whether  a  party  be  bound  by  the  statemetit 
or  declarations  made  by  his  counsel,  I  wish  to  know, 
whether  the  admission,  reUed  on  by  the  defendant,  was 
heard  by  the  plaintiff  at  the  time.  If  he  were  in  Courts 
and  heard  it,  and  assented  to  it,  his  silence  would  amount 
to  an  adoption;  and  although  an  admission  by  oounsd 
cannot  be  considered  as  evidence  j9^r«^,  yet  a  subsequenl 
acquiescence  by  the  client  renders  it  so. 

Mr.  Justice  Gaselee. — I  feel  no  difficulty  whaterer,  at 
to  the  objection  raised,  vnth  respect  to  the  statute  of  lim* 
tations ;  and  although  the  Lord  Chief  Baron  felt  the  ^bct 
of  the  defendant's  letter,  and  entertained  no  doubt  upoD 
it,  as  it  appeared  to  him  to  contain  a  clear  admission  of  «t 
existing  cause  of  action  at  the  time  it  was  written,  and  it 
was  competent  to  the  Jury  to  come  to  a  different  conda- 
sion  if  they  thought  that  it  did  not  relate  to  the  demand 
for  which  the  action  was  brought:  and  I  fully  agree  wiA 
the  Court,  that,  as  to  the  second  question,  the  facts  are  too 
imperfectly  stated  to  enable  us  to  come  to  a  decision. 

The  Lord  Chief  Justice  then  said,  that  it  appeared  to 
him,  that  justice  would  be  done  between  the  parties,  if  the 
plaintiff  would  agree  to  take  36L  I2s.  8d.  in  fiill  of  his  de- 
mand, being  the  amount  of  the  cattle  sold  to  the  defend- 
ant in  Kent:  and  that  if  he  would  consent  to  have  the  ver- 
dict reduced  to  that  sum,  the  rule  for  a  new  trial  shooM 
be  discharged ; — if  not,  to  be  made 

Absolute. 
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LivETT  V.  Wilson.  ^^^V^i 

.^  May  l6lA. 

M  jHIS  was  an  action  of  trespass,  for  breaking  and  enter-  lo  tretpan,  for 
Dg  the  plaintirs  close,  called  ''  The  Yardr  situate  in  the  eS!^£* 
Mrish  oiSt.  Andrew  the  Great,  in  ths  town  o{ Cambridge,  ^j^^'r"^^^ 

"       the  defendant 

The  defendant  pleaded  several  pleas  of  justification,  one  pleaded  a  right 
»f  which,  (the  ninth),  was  as  follows : — **  That  before  and  at  by  deed  to*die 
ihe  said  several  times,  when,  &c.,  he,  the  defendant,  was  JJjJJJ^^^idini- 
miaedf  in  his  demesne  as  of  fee,  of  and  in  a  certain  messu-  «d>  but  whkh 

deed  he  aTer- 

ige  and  yard,  in  the  parish  aforesaid ;  and  that  long  before  red  to  be  lott; 
my  of  the  said  several  times,  when,  ^c,,  to  wit,  on  the  1st  ^edJtraTerSng 
Jmmmarjft  1764,  at  the  parish  aforesaid,  by  a  certain  deed  ^j!5J?*|.  ^* 
dien  and  there  made  between  one  John  Waterfield,  the  F«ared,  that  the 
tlwn  owner  of  the  said  close  of  the  plaintiff,  called  *  The  fVequendy  du- 
Yardf    and  who  was  then  seised  thereof  in  his  demesne  ^^^^^ 
as  of  fee,  and   Thomas  Blanks,  and  ilfarv,  hb  wife,  who  Jury,  that  if 

they  thought 

were  then  seised  in  their  demesne  as  of  fee,  in  right  of  the  that  the  defend- 

•  «    ax  r       J    •      ^1.  "J  J  J  ant  luul uninter- 

said  Mary,  of  and  m  the  said  messuage  and  yard,  now  niptediy  ei^oy- 
of  the  defendant,  and  whose  estates  therein  he  the  de-  ed  the  right  of 

way  for  mora 

fendant  now  hath,  but  which  said  last  mentioned  deed  thanitptniy 

hiith  since  been  lost  or  destroyed  by  accident,  and  there-  be^^mptive 

fine  cannot  be  produced  to  the  Court  here,  the  date  eldJte^rf?* 

whereof  b  for  that  reason  wholly  unknown  to  the  de-  8^°^;  that,  if 

they  thought 

fendant;  the  said  John  Waterfield,  so  being  owner  of  the  there  had  been 
said  close,  in  which,  &c.  did  grant  to  the  said  Thomas  Ihey^wooidfind 
Blanks,  and  Mary,  hb  wife,  in  right  of  the  said  Mary,  so  ^^  *•  t*T^' 
then  being  owner  of  the  said  messuage  and  yard,  now  of  thought  there 
the  defendant)  and  to  the  heirs  and  assigns  of  the  said  then  for  the 
Mary,  as  aforesaid,  a  certain  way  from  a  public  highway  HeidT^aTtuch 
or  street  called  the  Petty  Cury,  into,  through,  over  and  ^rectum  wa» 
along,  the  siud  close  of  the  plaintiff,  called  '  The  Yard,* 
in  which,  &c.,   unto  and   into  the   said   messuage  and 
yard  of  the  defendant,  and  so  back  again  from  the  said 
last  mentioned  close,  into,  through,  over,  and  along,  the 
said  close,  in  which,  &c.,  catlsd  '  The  Yard,'  unto  and  into 
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18g5>  the  said  public  king's  highway,  called  the  Petty  Cwry^  to 
go,  return,  pass,  and  repass,  on  foot,  in  and  along  the  said 
last  mentioned  way,  at  all  seasonable  hours  in  the  day* 
time;  by  virtue  of  which  said  grant,  the  defendant  befim, 
and  at  the  said  several  times  when,  &p.,  was,  and  still  ii| 
entitled  to  such  way." 

To  which  the  plaintiff  replied: — '^  That  tb^  s^  Jnh 
Waterfield,  so  being  owner  of  the  said  dose  called  *  Tb^ 
Yard,*  in  which,  &c.,  did  not  grant  to  the  said  Hwm 
BUrniSf  and  Mary^  his  wife,  in  right  of  the  said  itfiwyr 
being  the  owners  of  the  said  messuage  and  yar^i  WW  of 
the  defendant,  and  to  the  heirs  and  assigns  of  the  ssii 
Mary  as  aforesaid,  a  certain  way  to  pass  on  foot  firam  tbi 
said  public  highway,  or  street,  called  the  Petty  Cury,  tQgOi 
return,  pass,  and  repass,  into,  through,  ov^,  and  akog 
the  said  close,  called  '  The  Yard,'  in  which,  &c. "  Whm- 
uppn  issue  was  joined. 

At  the  trial,  before  Mr.  Justice  Gaselee,  %^  (h^  \^t  Af- 
sizes  for  the  county  of  Cambridge^  it  was  adiyiitted  tkst 
John  Waterfield  was  the  owner  of  the  plaintiff's  yard,  sofi 
was  seised  therfsof  in  fee ;  and  that  the  premises  lespec* 
tively  occupied  by  the  plaintiff  and  defendant,  which  ad- 
joined each  other,  w^re  originally  in  the  possessioaof  oa^ 
John  Rogers f  who,  in  1734,  let  that  part  in  the  occupatioD 
of  the  defendant,  to  the  persons  und^r  whom  the  latter 
now  claimed ;  but  the  rjght  of  way  as  s^t  up  by  bim>  did  DOt 
appear  to  have  been  reserved  by  any  grant  or  conveyance^ 
nor  was  there  any  direct  evidence  of  a  seisin  in  jS/ofifo  snd 
his  wife.   As  to  the  uninterrupted  use  or  eiyoym/sot  of  the 
way  by  the  defendant,  the  evidence  was  conflicting;  but  it 
appeared  that  this  supposed  right  had  been  constantly 
contested,  and  that  the  defendant,  on  bi^  taking,  a  short 
time  previously  to  the  cpmmencement  of  the  action,  some 
premises  adjoining,  the  entrance  to  which  was  tbrouj^ 
the  yard  in  question,  observed  that  bi^  '^  right  of  way  from 
the  street  to  the  yard  could  then  no  logger  be  resisted." 
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The  learned  Judge,  in  summing  up  to  the  Jury, 
It  the  principal  question  for  their  consideration  was, 
lether  or  not  the  defendant  had  a  right  of  way  over  the 
rd  IB  question,  or  whether  or  not  there  had  been  a  grant 
deed,  as  set  out  by  hub  in  his  plea ;  that  if  they  should 
of  opinion  that  the  defendant  had  exercised  an  uninter- 
pied  right  of  way  for  more  than  tweniy  years»  it  would 
pfesumptiye  evidence  of  the  existence  of  a  deed;  and 
It  eren  if  such  deed  had  been  lost,  the  defendant  would 
entitled  to  their  verdict ;  that  it  was  for  them  to  consider 
d  determine  whether  or  not  such  a  deed  had  ever  txn 
ed|  or  whether,  from  long  enjoyment,  its  existence  might 
night  not  be  presumed ;  but  that,  if  they  should  be 
iipiiiion  that  there  had  been  no  grant  by  [deed,  they 
Mdd  find  for  the  plaintiff. 

The  Jury  said,  that  they  could  not  find  that  there  ex-i 
bad  any  deed:  upon  which  the  learned  Judge  again  told 
iem,  diat  it  was  not  necessary  that  they  should  find  the 
tan  existence  of  a  deed,  as  the  defendant  had  stated  it  to 
ive  been  lost;  but  that  the  question  for  them  to  deter- 
fine  was,  whether  or  not,  under  all  the  circumstances, 
ley  could  bring  themselves  to  believe  that  a  grant  by  deed 
ad  ever  existed.  They  then  found  that  there  had  been 
o  grant  of  the  way  by  deed,  and  accordingly  gave  a  verd- 
ict for  the  plaintiff. 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  Term,  ob- 
lined  a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
i  new  trial  granted,  on  the  ground  of  misdirection  by  the 
Bamed  Judge  to  the  Jury.  He  sutNoitted,  that  it  ought 
a  have  been  left  to  them,  that,  if  they  should  be  of  opin- 
(m  that  the  owners  of  the  property,  before  the  time  of 
he  oonveyance,  and  the  defendant  since,  had  had  an  uor 
iterrupted  use  of  the  way  in  question  for  more  than  twen- 
Y  years,  they  might  presume  a  deed;  and  although  in 
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1825>         Doe  d.  Fenwick  v.  Reed{a\  where  the  defendant's  ances- 
tor came  into  possession  of  certain  lands  in  1752^  as  a  cie-^ 
ditor  under  a  judgment  obtained  against  the  then  owner  oQ 
the  land ;  and  the  defendant's  family  had  continued  in  pos^^ 
session  ever  since: — it  was  held,  that  the  original  posse8«««i 
sion  having  not  been  taken  under  any  conveyance,  du^^ 
length  of  possession  was  only  primd  facie  evidence  firoic^ 
which  a  Jury  might  infer  a  subsequent  conveyance  by  tlk« 
original  owner,  or  some  of  his  descendants,  but  that  i| 
might  be  rebutted ;  and  that  the  Jury  must  not  presmw 
such. conveyance  from  length  of  possession,  unless  tfae^ 
were  satisfied  that  it  had  actually  been  executed;  yet,  is 
that  case,  the  commencement  of  the  defendant's  title  q^ 
peared;  and  as  that  would  have  been  insufficient,  unkfl 
confirmed  by  a  subsequent  assuirahce,  the  Jury  were  ngbl- 
ly  directed  to  consider,  whether  or  not  they  believed  that 
such  conveyance  or  assurance  had  actually  been  made;  and 
Mr.  Justice  Holroyd  there  said  (6),  ^'  in  cases  of  rights  of 
way,  &c.,  the  original  enjoyment  cannot  be  accounted  ibr, 
unless  a  grant  have  been  made;  and  therefore  it  is,  that, 
from  long  enjoyment,  such  grants  are  presumed." 

Mr.  Serjeant  Wilde,  being  now  about  to  shew  canae, 
the  Court  called  on — 

Mr.  Serjeant  Taddy  to  support  his  rule.  He  submit- 
ted, that,  under  the  circumstances  of  this  case,  the  ques- 
tion should  have  been  left  to  the  Jury  as  in  CanqAettyi* 
fftlson{c),  viz.  that,  if  they  were  satisfied,  from  the  whole 
of  the  evidence,  that  the  defendant's  enjoyment  had  been 
only  by  leave  or  favour,  or  otherwise  than  as  under  a  claim  - 
or  assertion  of  right,  it  would  repel  the  presumption  of  t 
grant ;  but,  that  they  might  presume  a  grant  of  a  right  of 

(«)  5  Barn.  &  Aid.  232.  (6)  Id.  237.  (c)  3  East,  29?. 
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wBj  from  an  adverse  user  of  it  for  above  twenty  y ears,  though        ^  1825. 
originating  in  mistake ;  and  here,  as  the  right  of  way  was 
frequently  contested,  it  might  be  considered  in  the  nature 
jf  an  adverse  possession ;  and,  if  so,  the  Jury  might  take 
it  as  a  strong  ground  whereon  to  found  the  presumption  of 
a  grant;  and  they  should  have  been  told,   that  if  they 
kbought  the  way  had  been  used  uninterruptedly  by  the 
fUsfendant  for  twenty  or  thirty  years,  they  might  presume 
a  grant  by  deed ;  whereas  it  was  merely  left  to  them  to  say, 
whether  the  way  had  been  granted  by  deed  or  not.  In  Hol^ 
tTOJ%  y.  Heel  (a),  where  the  grantee  of  a  market  had  suffer- 
ed another  person  to  erect  another  market  in  his  neighbour- 
hoody  and  use  it,  without  interruption,  for  more  than  twen- 
ty yearsi  Lord  Chief  Justice  Eyre  thought  it  was  a  bar  to 
Am  i^aintiff's  action  on  the  case  for  a  disturbance  of  his 
franchise,  although  it  was  clear  that  the  user  originated 
without  any  rightful  authority;  and  although  Mr.  Jus- 
tice Le  Blanc f  in  Campbell  v.  JFUeon^  stated  {b)  that  the 
ground  on  which  that  case  went  off  was  merely  this,  that 
&e  Court  having  intimated  their  opinion,  that  if  the  case 
went  down  to  trial  again  upon  the  same  facts,  it  would  be 
left  to  the  Jury  to  find  for  the  defendant,  upon  the  ground 
of  presumption  of  a  grant,  after  twenty  years*  uninter- 
rupted user  of  the  market;  yet  Lord  EUenbaraugh  said(c), 
that  the  question  came  to  the  common  case  of  adverse 
enjoyment  of  a  way  for  upwards  of  twenty  years,  without 
any  thing  to  qualify  that  adverse  enjoyment;  and  Mr.  Jus- 
tice Lawrence  observed  (cQ,  ^*  no  doubt  but  that  adverse 
cigoyment  of  a  right  of  way  for  twenty  years  unexplained, 
ia  evidence  sufficient  for  the  Jury  to  found  a  presumption 
that  it  was  a  legal  enjoyment."    Where,  therefore,  there 
haa  been  a  disputed  right,  or  adverse  user,  for  more  than 
twenty  years,  as  in  this  case,  it  ought  not  to  have  been  left 

[m)  1  Bos.  &  Pol.  400.      (ft)  3  East,  296.     (r)  Id.  300.     (d)  Id.  301. 
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2^£^  to  the  Jury  to  find  the  existence  of  a  deed,  but  it  should 
have  been  left  to  them  to  say,  wheth^  or  not  from  die 
evidence  before  them,  there  were  sufficient  iacts  of  adverse 
user  for  them  to  presume  a  grant  by  deed. 

Lord  Chief  Justice  Best. — I  think  that  the  direction  of 
my  Brother  Gaselee  to  the  Jury  was  perfectly  right.    Hi 
gave  every  advantage  to  the  defendant  which  he  had  mq 
right  to  expect,  and  certainly  went  quite  far  enough.   I 
do  not  dispute,  that  if  there  had  been  a&  unintermpfeMl 
user  for  twenty  years,  the  Jury  might  have  preaomed  tint 
it  originated  in  a  deed ;  but,  even  in  such  a  case^  a  Judge 
would  not  be  warranted  in  saying  that  they  must,  but  oaif 
that  they  mighty  presume  a  deed.     And  altkoagh»  turn 
long  enjoyment  in  cases  of  right  of  way,  a  grant  npy  be 
presumed,  as  was  said  by  Mr.  Justice  Holra^d  in  Doei* 
Fenwick  v.  Reed^  yet  he  there  observed,  that,  even  in  tine 
cases,  evidence  to  rebut  such  a  presumption  would  be  id* 
missible..    So,  if  there  be  circumstances  inconsistoit  vHh 
the  existence  of  a  deed,  it  is  the  duty  of  a  Judge  to  direct 
the  Jury  to  consider  them,  and  to  decide  accodUi^f 
and  here  the  Jury  were  told,  that  if  they  tliought  that  Ae 
defendant  had  exercised  a  right  of  way,  unintenruplsd^ 
for  more  than  twenty  years,  it  would  be  presumptive  en- 
dence  of  the  existence  of  a  deed ;  «uid  that,  even  if  sooh 
deed  had  been  lost,  the  defendant  would  be  entitled  to  i 
verdict.    Here,  too,  it  appeared  that  the  premises  ooo^ 
pied  by  thephintiiFand  defendant  were  formerly  bddb; 
one  person,  who  conveyed  part  of  them  to  others  kf 
deed,  and  under  whom  the  def^ulant  now  claims;  bat 
that  conveyance  did  not  reserve  the  right  of  way:  andiJ- 
though  it  might  have  been  reserved  by  a  subsequent  deedi 
it  certainly  was  not  in  the  original  conveyance.    With  t^ 
spect  to  the  user  by  the  defendant,  so  far  from  its  hsTing 
been  uninterrupted,  it  appeared  to  hav«  been  eoastatidf 
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disputed;  and  that^  on  his  recently  taking  premises  adja-  1825- 
cent  to  the  yard  in  question^  he  stated  that  his  right  of 
way  could  no  longer  be  resisted.  That  shews  that  he 
was  doubtful  whether  a  prior  right  existed  or  not.  And  it 
appears  to  me,  that  the  balance  of  evidence  was  clearly 
against  the  existence  of  a  deed  ;  and,  if  so,  it  would  be  too 
■nich  for  the  Jury  to  presume  a  grant  by  deed. 

Mr.  Justice  Park.  —  Nothing  but  uninterrupted  usage 
for  a  sufficient  length  of  time  can  raise  a  presumption  of  a 
grant.  Here,  however,  it  appeared  that  the  right  of  way 
ebumed  by  the  defendant  had  been  frequently  contested. 
I  ttn  therefore  not  only  of  opinion,  that  the  direction  to 
the  Jury  was  perfectly  right,  but  that,  if  they  had  found  a 
diflferent  verdict,  it  could  not  have  been  supported. 

Mr.  Justice  Burrough* — The  mode  in  which  this  ease 
was  left  to  the  Jury,  appears  to  me  to  be  so  proper,  that  I 
have  DO  besitation  in  saying,  that  I  shall  adopt  it  in  future. 
The  defendant,  in  his  plea,  relied  on  a  grant  by  deed,  in- 
of  by  prescription;  and  if  so,  the  essence  of  the  is- 
was,  whether  there  had  been  such  a  deed  as  that 
•fated  in  the  plea,  from  which  the  Jury  might  presume  the 
CKietenoe  of  a  grant  If  there  had  been  sucU  a  grant  by 
deed,  it  is  highly  improbable  that  the  ri^t  of  way  would 
hare  been  so  constantly  disputed.  The  Jury  have  not  on- 
ly found  that  there  was  no  such  deed,  but  that  there  was 
no  giant  of  the  right  of  way  claimed  by  the  defendant  by 
virtue  of  such  an  instrumeat.     This  rule,  therefore,  most 

be 

Discharged. 

Mr.  Serjeant  Onslow  (amicus  curia  J  stated,  that  he 
remembered  a  case  at  Chelmsford^  similar  to  the  present, 
where  Mr.  Justice  Le  Blanc  left  the  question  to  the  Jury 
in  the  precise  terms  as  was  done  here. 


4i()  CASES  IN  EASTER  TERM, 

1825. 

Monday^  Barratt  and  HoDsoLL  V.  CoLLiNs^  Gent.  One,  &c. 

.      f.       '       1  HIS  was  an  action  on  the  case,  and  brought  by  the 

An  action  can  -    ■         ^  '  . 

notbemainuin-  plaintiffs  jointly ,  against  the  defendant,  an  attorney  of  this 
two  piaintifl^,  Court,  for  having  caused  them  to  be  maliciously  arrested* 
rilfl!!?!!!?."*  The  bill  stated,  that  the  defendant,  on,  &c.  at,  &c.  not  then 

done  to  one  is  '  ^       #  # 

n<>  J7**"?  ^^^^  having  any  reasonable  or  probable  cause  of  action  against 

Where,  there-  the  plaintiffs,  for  which  the  defendant  could  or  might  hw- 

was  brought,  fuUy  cause  the  plaintiffs  to  be  arrested  and  held  to  bail,  as 

obtained'bytwo  ^^^^^^^^^  nelt  mentioned;  but  wrongfully  and  unjustljf 

piaintiflb  against  contriving  and  intending  to  imprison,  harass,  oppress  and 

a  defendant  for      ,  *  , 

a  malicious  ar-  injure  the  plaintiffs,  falsely  and  maliciously  caused  and 
r^on  idieg^ng',  procured  to  be  sued  and  prosecuted,  out  of  the  Court  of 
by  wayofspe-    ^^^  Jq^j  ^^^^  YSna  of  the  Bench^  a  certain  writ  of  our 

oai  damage,  the  ^ 

false  imprison-  said  lord  the  King,  called  an  attachment  of  privilege,  at 

weU  as  the  ex-  the  suit  of  the  defendant,  against  the  plaintiffs,  directed 

by  rt^m\-The  *<>  ^^  sheriff  of  Kent.   (Here  the  writ  was  set  out.)  That 

Court  ordered  the  defendant,  contriving  and  intending  as  aforesaid,  af- 

ihe  judgment  to  i  i        «  i  i  a. 

be  arrested.—  tcrwards,  and  before  the  arrest  therematter  mentioned,  to 

having!  byTbeir  ^%  0^9  &C-  falsely  and  maliciously,  and  without  having 

thTdam^^^'uf  ^^^  reasonable  or  probable  cause  of  action  whatsoever 

the  expenses  against  the  plaintiffs,  for  which  he  could  or  might,  by  law, 

lifb  had  been  reasonably  cause  the  plaintiffs  to  be  arrested,  as  thereio- 

pXuring  their"  after  uext  mentioned,  caused  and  procured  the  said  mrit 

liberty,  the  ^q  be,  and  the  same  then  and  there  was,  marked  and  io- 

Court  ordered 

the  pottea  to  be    dorsed,  for  bail,  &c«    That  the  defendant,  afterwards,  and 

before  the  said  return  thereof,  to  wit,  on,  &c.  at,  &c.  con- 
triving, &c.  and  without  having  any  reasonable  or  pro- 
bable cause  of  action  against  the  plaintiffs,  to  the  amount 
of  10/.  or  upwards,  falsely  and  maliciously  caused  the  plain- 
tiffs to  be  arrested  by  their  bodies,  under  and  by  virtue 
of  the  said  writ,  and  to  be  thereupon  imprisoned,  and  kept 
and  detained  in  prison,  for  a  long  space  of  time,  to  wit, 
for  the  space  of  four  hours  then  next  following,  and  until 
they,  the  plaintiffs,  in  order  to  procure  their  release  and  dis- 


r 
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charge  from  the  impritonment,  were  forced  and  obliged  ^i^fi 
to,  and  did  then  and  therci  execute  divers,  to  wit,  two  bail 
bonds,  with  certain  other  persons  as  sureties,  conditioned 
for  the  appearance  of  the  plaintifis  in  this  Court,  on,  &c. 
whereas,  in  truth  and  in  ibct,  the  defendant,  at  the  time 
of  suing  forth  the  writ,  and  of  the  arrest  and  imprison- 
ment, had  not  any  reasonable  or  probable  cause  of  action 
against  the  plaintiffs,  for  which  they,  by  the  law  of  this 
realm,  or  by  the  practice  of  the  Court  of  our  lord  the 
King  of  the  Bench^  could  or  ought  to  have  been  arrested  or 
holden  to  bail.  The  plaintiffs  then  averred,  that  such  pro- 
ceedings were  thereupon  had  in  the  suit,  that  afterwards, 
to  wit,  on,  &c.  a  certain  rule  or  order  was  duly  made  by 
the  said  Court,  whereby  it  was  ordered ,  that  the  plaintiffs 
should  pay  to  the  defendant,  or  his  agent,  5/.  10^.,  together 
with  costs,  to  be  taxed  by  one  of  the  Prothonotaries,  if 
the  defendant  would  accept  thereof,  fn  full  discharge  of 
Che  suit ;  and  that  thereupon  all  further  proceedings  in 
the  said  action  should  be  stayed:  but  if  the  defendant 
would  not  accept  thereof,  in  full  discharge  of  the  suit, 
that  then  the  plaintiffs  should  immediately  bring  the  said 
sum  of  5L  \0s.  into  Court,  and  which  sum  should  be  con- 
aidered  as  struck  out  of  the  declaration,  and  be  paid  out 
of  Court  to  the  defendant  or  his  agent ;  and  that  upon  the 
trial  of  the  issue,  the  defendant  should  be  permitted  to 
take  a  verdict  for  so  much  only  as  he  should  prove,  be- 
yond the  said  sum  of  51.  10««  The  plaintiffs  then  aver- 
red, that  afterwards,  to  wit,  on,  &c.  at,  &c.  they  did 
bring  into  Court,  in  the  suit,  the  sum  of  5/.  10«.,  in  the 
said  rule  or  order  mentioned,  and  that  the  costs  of  the 
defendant  in  the  suit  were  duly  taxed  by  one  of  the  Pro- 
thonotaries, at  the  instance  and  request  of  the  defend- 
ant, at  the  sum  of  15/.  10«.,  which  sum,  together  with  the 
aiim  of  5/.  10^.,  was  afterwards,  to  wit,  ouj  &c.  to  wit,  at, 
&c.  duly  paid  to  the  defendant;  and  that  he  did  then  and 
there  accept  the  same,  together  with  the  sum  of  5/.  10^., 
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^l^f^'       ^"  ^^^'  discharge  of  the  suit ;  and  that  the  said  action  was, 
Barratt      and  is,  by  means  of  the  premises,  and  according  to  the  course 
CoLLiNF.       of  practice  of  the  said  Court,  wholly  discharged,  ended,  and 
determined,  to  wit,  at,  &c. — By  means  of  which  said  se- 
veral premises,  the  plaintiffs,  whilst  they  were  so  imprison-, 
ed,  not  only  suffered  great  pain  of  body  and  mind,  and 
were  greatly  exposed  and  injured  in  their  credit  and  cir- 
cumstances, and  were  hindered  and  prevented  from  per- 
forming and  transacting  their  lawful  affairs  and  business, 
by  them,  during  that  time,  to  be  performed  and  transact- 
ed, but  were  also  forced  and  obliged  to  lay  out  and  ex- 
pend, and  did  necessarily  lay  out  and  expend  divers  large 
sums  of  money,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  50/.,  in  tod  about  the  obtaining 
their  release  from  the  said  arrest  and  imprisonment,  and 
in  and  about  other  the  premises,  and  have  been  and  are, 
by  means  of  the  premises,  otherwise  greatly  injured  and 
damnified,  to  wit,  at,  &c. 

The  defendant  pleaded  the  general  issue,  and  the  Jiny 
found  that  the  plaintiffs  had  sustained  a  joint  damage,  and 
been  put  to  an  expense  to  the  amount  of  201.  in  obtainiog 
their  release  from  prison,  and  accordingly  gave  them  a  Te^ 
diet  for  that  sum. 

Mr.  Serjeant  Vaugkan,  in  the  course  of  the  last  Term, 
obtained  a  rule,  calling  on  the  plaintiffs  to  shew  cause 
why  the  judgment  should  not  be  arrested;  and  contendedi 
that  they  could  not  maintain  a  joint  action  against  the 
defendant;  or  that,  at  all  events,  the  declaration  could 
not  be  supported,  as  it  alleged  that  the  plaintiffs  had  sus- 
tained a  joint  damage  by  means  of  the  arrest  and  imprison- 
ment;  which  is  clearly  bad,  according  to  the  principle 
laid  down  by  Mr.  Serjeant  Williams,  in  a  note  to  the  case 
of  Coryton  v.  Lithehye  (o),  viss,  that  two  persons  cannot 

(a)  2  Wms.  Saund.  U7a< 
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join  in  an  action  of  false  imprisonment^  or  assault  and  bat-  ,JS25. 
tery;  for  the  imprisonment  and  battery  done  to  one,  can-  Barratt 
not  be  the  same  as  that  done  to  another.  And  he  cites  collins. 
Owen  {a)f  Brooke's  Abridgment  (6)9  and  Fitzherbert's 
Abridgment  {c),  in  support  of  that  position.  If  so,  the 
plaintiffs  ought  to  have  commenced  separate  actions  against 
the  defendant,  as  the  personal  feelings  and  character  of  the 
one  might  receive  a  more  serious  injury  than  those  of  the 
other:  and  although  in  Cook  y.BatcheUor{d)^  it  was  held, 
that  two  or  more  partners  may  join  in  an  action  of  slanderj 
for  words  spoken  of  them  in  the  way  of  their  trade,  on 
averring  special  damage  in  the  declaration :  yet,  there,  the 
damages  were  joint  and  entire  to  the  plaintiffs,  as  copart- 
ners, who  were  jointly  interested ;  and  a  multiplicity  of  ac- 
tions would  be  created  in  such  a  case,  if  the  contrary 
doctrine  were  established. 

Mr.  Serjeant  Pell  and  Mr.  Serjeant  Taddy  shewed 
cause  on  a  former  day  in  this  Term.  The  plaintiffs  have 
expressly  alleged,  by  way  of  special  damage,  that  they  were 
obliged  to,  and  did  necessarily,  lay  out  and  expend  50/.  in 
obtaining  their  release  from  the  arrest  and  imprisonment. 
That,  therefore,  was  a  joint  expense,  resulting  from  an  in- 
jury to  both;  and  the  Jury  have  confined  their  verdict  to 
such  expenses  alone.  In  Ward  v.  Brampston  {e),  two 
churchwardens  joined  in  an  action  for  a  false  return  to  a 
mandamus  ;  and  after  verdict  for  the  plaintiffs,  it  was  moved, 
in  arrest  of  judgment,  that  they  ought  not  to  join  in  the 
action,  as  the  wrong  or  damage  to  one,  was  not  a  wrong  or 
damage  to  the  other,  and  that  the  office  of  one  was  not  the 
office  of  the  other ;  but  judgment  was  given  for  the  plain- 
tifis,  on  the  ground  that  the  mandamus,  and  the  whole  pro- 
secution and  charge  thereof,  were  joint;  and  that  it  was 

(«)  106.  (c)  Tit. "  Joinder  in  Action,"  1 7. 

(*)  Tit.  "Joinder  in  Action,"         (d)  3  Bos.  &  Pul.  160. 
68.  («)  3  Ley.  362. 
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.}^^\      not  an  office  of  profit^  nor  was  the  action  brought  for 
Baruatt      that,  but  for  the  unjust  return,  by  which  they  were  put 

■ft 

Collins*       ^o  the  charge  of  the  mandamus.     So  here,  the  plaintifft 
incurred  a  joint  expense,  in  consequence  of  being  maUciouf- 
ly  held  to  bail  by  the  defendant.     The  ground  of  the  de- 
cision of  the  Court  in  Cook  v.  Batchellor  was  to  avoid  a 
multiplicity  of  suits.     But  it  is  a  well  known  principle,  that 
where  two  or  more  are  jointly  entitled,  or  have  a  joint  in- 
terest, they  may  join  in  the  same  action,  as  in  JViniersiok 
Hundred's  case  (a),  where  it  was  held,  that  two  persons, 
having  been  robbed ,  on  the  highway,  of  a  joint  sum  of  money, 
might  join  in  an  action  against  the  hundred ;  on  the  groupd 
that  they  were  jointly  entitled  to  the  damages  to  be  re< 
covered  against  the  hundred ;  and  the  same  principle  wai 
laid  down  in  Leonard  (6).     Here,  all  the  circumstances  st- 
tending  the  arrest  were  set  out  in  the  declaration,  fiw 
which  it  is  evident  that  the  plaintiffs  have  sustained. s 
joint  damage  by  the  expenses  incurred  and  paid  by  tbem 
in  obtaining  their  liberation  from  prison.    In  Dalbp  i. 
Dorthall{c\  an  action  on  the  case  in  nature  of  a  conspiracy 
was  brought  by  husband  and  wife,  for  causing  them  to  be 
indicted  of  felony,  falsely  and  maliciously,  and  to  be  kept 
in  prison  till  acquitted,  ad  damnum  ipsorum,  &c. ;  and  after 
verdict  and  judgment  for  the  plaintiff?,  error  was  brought 
and  assigned,  because  it  was  ad  damnum  ipsorum,  as  a  wife 
could  not  join  with  her  husband  for  dan^ages,  because  it 
was  a  several  damage  to  either  of  them:  and  of  that  opin- 
ion was  Mr.  Justice  Berkeley;  but  Mr.  Justice  CrokehM 
the  contrary,  because  the  action  was  grounded  upon  one 
entire  record,  by  which  they  were  both  prejudiced.    On 
these  authorities,  this  action  was  well  brought^  or,  at  sS 
events,  the  plaintiffs  are  entitled  to  retain  the  verdict  found 
for  them,  as  it  was  confined  to  the  expenses  they  had  been 
jointly  put  to  in  obtaining  their  release  from  prison,  where 

(«)  Dyer,  370  a,  pU  69.  (b)  Vol.  2,  p.  1 2.  (c)  Cra  Car.  553. 
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they  bad  been  confined  through  the  hnproper  conduet  of      ,jft>^^ 
the  defendant.  Barratt 


Bfr.  Serjeant  Vaughan,  in  support  of  the  rule,  was 
stopped  by  the  Court. 

Lord  Chief  Justice  Best. — I  am  extremely  anxious 
to  save  the  plaintiffs  the  expense  of  bringing  another  ac- 
tion; and  although  the  Jury  found  that  they  had  sus- 
tained a  joint  damage  by  the  expenses  incurred  and  paid 
by  both,  yet  they  have  alleged  the  imprisonment  by  way 
of  special  damage ;  and  it  is  quite  clear,  that  what  one  man 
suffers  from  such  a  cause  may  be  altogether  different  from 
the  injury  that  may  accrue  to  another  from  the  same  cause. 
The  principle  is  most  ably  and  satisfactorily  laid  down 
by  Mr.  Serjeant  Williams^  in  his  note  to  Coryton  v.  Lithe- 
hye,  riM.  that  where  two  have  a  joint  interest,  they  may 
jom  in  the  same  action,  but  that  they  cannot  do  so,  where 
the  wrong  done  to  one  is  no  wrong  done  to  the  other,  as 
in  the  case  of  false  imprisonment  or  assault  and  battery. 

lis  rule,  therefore,  must  be  made  absolute. 


Mr*  Justice  Park  concurred. 

Mr.  Justice  Burrouou. — In  Dyer  (a),  it  was  held,  that 
an  action  of  slander  does  not  lie  by  two  jointly  against  a  de«- 
fendant,  on  the  ground  that  the  tort  which  one  had  re- 
ceiyed  by  the  words  spoken,  was  not  the  tort  which  the 
other  had,  and  therefore  that  they  ought  to  have  severed  in 
their  action's,  as  in  a  case  of  false  imprisonment;  and  here 
the  plaintiffs  have  mixed  up  the  fact  of  such  imprisonment, 
and  the  expenses  they  were  put  to  in  procuring  their  dis- 
charge,  by  way  of  special  damage,  in  the  declaration ;  and  it 
was  impossible  for  a  Jury  to  say,  what  damages  each  might 
haye  sustained  in  consequence  of  the  imprisonment. 

(a)  19  a. 


V. 
COLLlNti 
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Barratt 

V. 

Collins. 


Mr.  Justice  Oaselee. — The  plaintiffs  should  have  coo* 
fined  their  special  damage  to  the  expenses  they  had  actu- 
ally been  put  to,  or  paid ;  whereas,  the  declaration  sets  out 
not  only  a  joint  damage,  but  also  a  separate  damage  done 
to  each,  in  consequence  of  the  imprisonment. 


(a)  Mr.  Justice  Gaselee^  after- 
wards saidy  that  he  had  looked  at 
the  case  of  Htmhkton  t.  Veere, 
2Wm8.  Saund.  169,  where  the 
pluntiff  having  declared  against 
the  defendant  for  procuring  his 
apprentice  to  depart  from  his  ser- 
vice, and  for  the  loss  of  his  ser- 
vice for  the  whole  residue  of  the 
term  of  his  apprenticeship,  and  the 
Jury  assessed  damages  generally : 
the  judgment  was  arrested,  be^ 
cause  it  appeared  that  the  term 
was  not  expired;  but  a  distinc 
tion  is  there  taken  by  Mr.  Serjeant 
Williams,  n.  1,  viz, — that  in  co- 
venant against  an  apprentice  for 
leaving  his  master's  service  before 
his  time,  whereby  the  pluntiff  lost 
his  service,  for  the  sud  term,  wluch 
was  not  then  expired ;  the  plain- 
tiff demurred: — and  Mr.  Justice 
Twysden  said,  that  though  it  had 
been  adjudged  to  be  naught  after 


Rule  absolute  (a). ' 

verdict,  yet,  bdng  on  dtfimurrer,  it 
might  be  he^>ed;  for  the  plaiatiff 
might  take  damages  for  the  depir- 
ture  from  the  sarice  only,  and 
not  for  the  loss  of  service  durinj^ 
the  term,  aud  then  it  would  be  well 
enough.  So  here,  as  the  Jmy 
have  confined  the  damages  to  tke 
expenses  incurred  by  the  plam- 
tifis  in  procuring  thdr  diichaise 
from  imprisonment,  the  fMte 
may  be  toiended  in  that  reject; 
and  Smith  v.  HieksoHt  Gas.  Tenpi 
Hardwieke,  54,  S.  C.  2  Str.  977, 
established  the  principle,  ttst,  la 
actions  on  torts,  it  is  sufBdeatfiDr 
the  plaintiff  to  prove  any  ooe 
chaige  in  his  declaration:  and  is 
the  plaintifis  proved,  as  they  Ind 
alleged,  by  way  of  spedal  danagt, 
that  they  had  incuired  a  joint  txr 
pense,  and  the  Jury  coofiaed 
their  verdict  to  that  part  otAf, 
it  must  be  entered  accordingly. 
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CASES 


ARGUED  AND  DETERMINED 


IN  THE 


^onvt^  of  Contnton  IPleao 


AND 


IN  TRINITY  TERM, 
IN  THE  SIXTH  YEAR  OP  THE  REIGN  OP  GEORGE  IV. 


Glover  r.  Monckton.  ^    ^     -    ^ 

Jl  HE  following  case  was  directed^  by  his  Honor  the  A  totator  d«- 
Maater  of  the  Rolls,  to  be  sent  for  the  opinion  of  the  ud  pcnoiMa  m- 
Judges  of  this  Court :  —  **^«  ^^^ 

^  and  their  hein, 

"  William  Cheshire  Glover  (the  father  of  the  plaintiflT),  «?<»  *«•«  to 
by  hia  last  will  and  testament,  duly  executed  and  attested  renuS50tytar- 
to  pass  real  estates,  devised  as  follows:—*  I  devise  aU  my  J^j^^^i;^^ 

hit  dmogfater, 
until  the  shoold 
ttteia  twenty-one,  or  marry  with  the  content  of  the  tnitteet ;  and  to  apply  to  much  of  the  re^ue 
of  the  renU  &c,  as  they  should  think  necettary,  for  the  maintenance  of  hit  ton,  until  he  thould  at- 
tain ttrenty-one,  or  hit  titter  thould  marry;  and,  on  hit  atuining  twenty-one,  or  the  marriage  of 
hia  aitter,  that  the  trutteet  thould  raite  5,00QL  by  mortgage,  tale,  &&,  of  all  or  any  part  of  the  tetU- 
tor*!  mestuaget,  &c.  and  tUndpottested  thereof,  upon  trutt  to  pay  the  tame,  and  the  interest  there- 
on, to  the  daughter,  when  the  thould  arrive  at  twenty-one,  or  marry;  and,  tubject  to  the  payment 
of  such  tum,  that  the  trustees  should  stand  seised  of  the  residue  of  the  testator's  property,  in  trutt 
lor  hit  ton,  until  he  thould  atuin  twenty-one,  and  wlien  he  tliould  have  attained  the  age  of  twen- 
ty-one,  then  to  the  use  of,  and  in  tnuifor,  the  ton,  his  heirs,  executors,  adminittraiort,  amd  attigns, 
fir  ewer  ;  but  in  case  the  ton  thould  not  live  to  attain  twenty-one,  and  the  daughter  ahould  be  living 
at  the  time  of  hit  decease ;  or  in  cate  th6  ton  thould  live  to  attain  twenty-one,  and  afterwardt  die 
witkomi  lawful  issue,  then  the  testator  devised  his  real  esUtet  to  the  ute  of  the  trutteet  until  the 
daughter  thould  attain  twenty-one,  or  marry,  and  then  to  the  ute  «(f  his  daughter,  for  life;  remain- 
der to  the  trutteet,  to  tupport  contingent  rematndert;  with  divert  remaindert  over.     The  ion  and 
daughter  both  attained  twenty-one,  but  the  5,000/.  wat  not  raited :— Held,  that  the  legal  esUte  in 
the  real  ettatet  wat  vetted  in  the  trutteet,  and  would  continue  to  until  the  5,0002.  wat  raited,  at  di- 
rected by  the  will;  and  that  the  ton  would  have  taken  an  ettate  in  fee  in  tuch  etUtet,  with  an  ex- 
ecutory devite  over  in  the  event  of  his  dying  without  ittoe  living  at  hit  death,  in  cate  the  devise 
to  him  had  been  made  without  the  intervention  of  trustees,  he  ha^ng  atuined  the  age  of  twenty- 
one. 
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1825.        messuages.  Sec,  and  goods,  chattels,  debts,  &c.,  to  Tho- 
Glover       ^'^^^  Birch  and  William  Henry  Hammond ;  to  hold  the 
V.  same  to  them,  their  heirs,  executors,  and  administrators, 

on  the  several  trusts  following ;  that  is  to  say,  that  they, 
or  the  survivor  of  them,  or  the  heirs,  executors,  or  ad- 
ministrators, of  such  survivor,  shall,  by  and  out  of  the 
rents,  issues,  profits,  and  produce,  of  all  or  any  part  of 
the  said  messuages,  &c.,  yearly,  and  every  year,  pa; 
and  apply  the  sum  of  250L  towards  the  maintenance 
education  of  my  daughter,  Ann  JuUa  Glower,  or  so  much 
thereof  as  will  be  necessary  for  that  purpose ;  the  residue 
thereof  to  accumulate  for  the  use  and  benefit  of  my  said 
daughter,  and  be  paid  or  made  payable  to  her,  when  she 
shall  arrive  at  the  age  of  iweniy-ane  years,  or  on  the  day 
of  her  marriage  with  the  consent  of  the  said  trustees, 
whichever  shall  first  happen :  and  upon  further  trust,  that 
they  shall  pay  and  apply  so  much  of  the  residue  of  the 
rents,  produce,  and  profits  of  the  said  messuages,  &&,  as 
they  shall,  in  their  discretion,  think  necessary  tat  die 
maintenance  and  education  of  my  son,  William  CheMre 
Glover  (the  plaintiff),  until  he  shall  attain  the  age  o(  twen- 
ty-one years,  or  the  day  of  the  marriage  of  my  said  daugh- 
ter Ann  Julia  Glover ,  which  shall  first  happen;  and  when 
and  as  soon  as  my  said  son  shall  have  attained  the  age  of 
twenty-one  years,  or  my  said  daughter  shall  be  manied 
with  such  consent  as  aforesaid,  then  upon  this  further  trust, 
vix.  that  my  said  trustees  shall,  with  all  convenient  speed, 
by  mortgage,  sale,  or  other  disposition  of  all  or  any  part 
of  the  said  messuages,  &c.,  levy  and  raise,  or  borrow  and 
take  up  at  interest,  the  sum  of  5,000/.,  and  shall  stand  pos- 
sessed  thereof,  when  so  raised  as  aforesaid,  upon  trust,  to 
pay  the  same,  and  the  interest  thereon,  from  tkne  to  tone, 
when  my  said  daughter  shall  arrive  at  the  age  of  twentj- 
one  years,  or  be  married  with  such  consent  as  aforesaid, 
unto  my  said  daughter:  but  in  case  my  said  daughter  shall 
arrive  at  the  age  of  twenty-one  years,  or  be  married,  in  my 
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life-timei  then  my  will  and  meaning  is,  that  the  said  sum  of        1825. 
5,000/.  shall  be  raised  and  paid^  in  manner  aforesaid,  as  soon      \-^j^^^' 


conveniently  may  be  after  my  decease,  with  interest  v. 

fircm  the  time  of  my  deceit;  and,  subject  to  the  payment 
of  the  said  sum  of  5,000/.,  so  to  be  raised  as  aforesaid,  and 
the  interest  thereof  in  manner  aforesaid,  then,  that  the 
•aid  trustees  shall  stand  and  be  possessed  of  the  residue  of 
the  said  messui^es,  &c.,  after  such  sale  or  other  disposition 
^!b8  aforesaid,  intrust  for  the  sole  use  and  benefit  of  my  said 
son,  until  he  shall  attain  the  age  of  twenty-one  years,  and 
irbea  and  so  soon  as  he  shall  arrive  at  the  age  of  twenty- 
one  years,  then,  subject  as  aforesaid,  to  the  use  of,  and  in 
iruHjoTf  my  said  son,  his  keirs,  execuiors,  adfrnmstrators, 
and  assignSyfoT  ever,  according  to  the  nature  of  the  said 
estates  respectively ;  but,  in  case  my  said  son  shall  not  live 
to  attain  such  age  of  twenty-one  years,  and  my  said  daugh- 
ter shall  be  living  at  the  time  of  the  decease  of  my  said  son ; 
Off  in  case  my  said  son  shaU  tine  to  attain  such  age  of  twen- 
ty-one years,  and  shall  afterwards  die  without  lawful  issue, 
then,  as  to,  for,  and  concerning  all  my  said  messuages, 
I  devise  them  to  the  use  of  the  said  trustees,  and  the  sur- 
vivors or  survivor  of  them,  and  the  heirs  and  assigns  of 
auch  survivor,  until  my  said  daughter  shall  attain  the  age 
of  twenty-one  years,  or  the  day  of  her  marriage  with  such 
consent  as  aforesaid,  and  then  to  the  use  of  my  daughter, 
for  Itfe;  '*  remainder  to  trustees  to  support  contingent  re- 
mainders; remainder  to  the  first  and  other  sons  of  the  tes- 
tator's daughter,  in  tail  male,  successively;  remainder  (o 
the  daughters  of  his  daughter,  as  tenants  in  common,  in 
taili  with  cross  remainders,  between  them;  remainders 
over,  in  like  manner,  to  the  testator*8  brother  and  nephew, 
auccessively^  for  life  (with  trustees  to  support  contingent 
remainders),  and  to  their  sons,  successively,  in  tail  general; 
remainder  to  the  testator's  own  right  heirs.' 
**  The  residuary  clause  was  as  follows :— '  And  as  to,  for, 

HH2 


456 


CASES  IN  TRINITY  TERM, 


1825. 


and  concerning^  all  mjf  personal  estate,  if  my  said  son  shall 
not  live  to  attain  the  age  of  twenty-one,  or,  living  to  at- 
tain such  age,  shall  afterwards  die,  and  not  leave  lawful  is- 
sue of  his  body — then  I  bequeath  the  same  to  my  said 
trustees  in  trust,  &c.  &c :  Provided  always,  that,  in  case 
it  shall  be  necessary,  for  raising  the  said  sum  of  5,00(ML  be- 
queathed to  my  said  daughter,  and  for  other  the  purposes 
contained  in  my  will,  either  to  make  sale,  or  otherwise  dis- 
pose of  or  mortgage  all  or  any  part  of  my  said  messuages, 
&c.  &c.,  I  hereby  give  die  said  trustees  full  power  and  au- 
thority so  to  do ;  and  their  receipts  shall  be  a  suflScient  dis- 
charge to  the  purchaser ;  and  I  also  empower  them  at  saj 
time  to  lay  out  and  invest  any  part  or  parts  of  my  personal 
estate  at  interest,  on  real  or  other  securities,  in  some  of  the 
public  funds,  and  from  time  to  time  to  alter  and  transfer 
such  securities  and  fiinds.' 

**  At  the  time  of  the  commencement  of  this  suit,  the  de* 
visor's  daughter,  Ann  JuUa  Glover,  had  attained  the  age  of 
twenty-one ;  but  the  5,000/.  had  not  been  paid  or  raised 
out  of  the  real  estate ;  and  the  testator's  personal  estate 
was  not  sufficient  to  discharge  it. 

"  The  questions  for  the  opinion  of  the  Court  were — What 
estate  did  the  said  William  Cheshire  Glover,  the  devisee, 
take  in  the  testator's  real  estate,  undeir  the  limitations  in 
his  said  will,  he,  the  said  William  Cheshire  G/ior^  the  de- 
visee, having  attained  the  age  of  twenty-one  years. 

'^  If  the  Court  should  be  of  opinion  that  the  trustees,  the 
said  Thomas  Birch  and  W.  H.  Hammond,  took  the  I^ 
estate,  in  fee,  under  the  limitations  in  the  said  will,  then— 

"  Whether  the  said  William  Cheshire  Glover,  the  devi- 
see, would  have  taken  any,  and  what,  estate  in  the  testator's 
real  estates,  by  virtue  of  his  said  will,  in  case  the  devise 
to  him  had  been  made  without  the  introduction  of  trustees, 
he,  the  said  William  Cheshire  Glover,  having  so  attained 
his  age  of  twenty-one  years." 
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The  case  came  on  for  argument  in  the  course  of  the  last         1825. 
Term.  '^>' — ' 

Olovbr 

Mn  Serjeant  Peake,  for  the  plaintiff.  —Under  this  de-  Mohcktok. 
▼ise,  Wiiliam  Cheshire  Glover,  the  plaintiff,  took  an  estate 
tail  in  the  premises,  which  vested  in  him  immediately  on 
the  death  of  the  devisor;  and  it  is  unnecessary  to  consider 
whether  it  were  a  legal  or  an  equitable  estate,  as  the  trustees 
took  only  a  chattel  interest,  determinable  on  the  plaintiff's 
attaining  the  age  o(  twenty-one.  It  is  a  settled  rule  of  law, 
that,  where  there  is  a  sufficient  estate  6f  freehold  to  sup- 
port a  contingent  remainder,  it  cannot  be  construed  as  an 
executory  devise ;  and  it  is  also  an  established  principle, 
that,  if  a  testator  in  his  will  use  words  which  indicate  an  in- 
tention to  confine  the  generality  of  the  expression  of  **  dy- 
ing without  issue,'*  to  dying  without  Usue  living  at  the  time 
oi  ihe  person's  deceasei  they  will  be  so  construed  to  effec- 
tuate the  intent  of  the  testator.  In  Forth  v.  Chapman  (a), 
Lord  Chancellor  Parker  took  a  distinction  between  real 
and  personal  estate,  and  said :  **  The  reason  why  a  devise 
of  a  freehold  to  one  for  life,  and,  if  he  die  without  issue, 
then  to  another,  is  determined  to  be  an  estate  tail,  is  in  fa- 
vour of  the  issue,  that  such  may  have  it,  and  the  intent 
take  place;  but  there  is  the  plainest  difference  betwixt 
a  devise  of  a  freehold,  and  a  devise  of  a  term  for  years; 
for,  in  the  devise  of  the  latter  to  one,  and,  if  he  die  without 
issue,  then  to  another,  the  words  ^  if  he  die  without  issue,* 
cannot  be  supposed  to  have,  been  inserted  infavour  of  such 
issue,  since  they  cannot  by  any  construction  have  it."  In 
Dansey  v.  Griffiths  (6),  the  testator  devised  lands  to  his 
eldest  son,  JR.  D.,  and  his  heirs;  but  if  it  should  happen 
that  JR.  X).  should  die  and  leave  no  issue,  then  to  his  son 
W^  Z).  and  his  heirs :  and  it  was  held,  that  JR.  D.  took  an 
estate  tail.    That  is  a  far  stronger  case  than  the  present, 

(a)  1  Peero  VVius.  G67.  (&)  4  Mau.  &  Sclw.  61. 


A 
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1826.        the  devise  there  being  to  W.  D.  in  case  R.  D.  should  die 
'    "           and  leave  no  issue^  which  might  apply  to  issue  living  at 
V.           the  time  of  his  death,   and  not  to  a  total  failure  of  is- 
sue; whereas,  in  this  case,  the  words  of  the  devise  aiej  if 
the  devisee  (the  plaintiff)  **  shall  die  vAthotU  lawful  issue," 
which  must  be  construed  to  mean  a  general  failure  of  is* 
sue,  and  not  to  be  confined  to  issue  living  at  the  time  of 
his  death.     In  Doe  d.  Ellis  v.  Ellis  (a),  under  a  devise 
of  land  to  the  testator's  son  Joseph^  his  heirs  and  assigns, 
for  ever;  but  in  case  his  son  should  die  wUkout  issMCf 
then  to  go  to  the  child  of  which  his  second  wife  was  end* 
enie;  it  was  held,  that  the  son  Joseph  took  an  estate  tail; 
and  although  it  was  contended,  that  the  intention  of  the 
testator  was,  that  his  son  should  take  a  fee  if  he  had 
issue,  as  he  used  the  word  ihen^  which  must  refer  to  tbe 
time  of  the  death;    yet  Lord  EUenborough  said,  that 
the  word  iheny  which  was  merely  a  word  of  relation,  and 
not  an  adverb  of  time,  made  no  difference:    and  dat 
the  general  rule  was  clear,  that  the  words,  **  in  case  my 
son  Joseph  shall  die  without  issue,*'  must  be  construed 
to  mean,  a  general  failure  of  issue.     In  Tenny  d.  Ag» 
V.  Agar  {b\  under  a  devise  of  lands  to  the  testator's 
son,  and  his  heirs,  for  ever;  as  to  part  of  the  lands,  upon 
condition  that  he  should  pay  to  the  testator's  daughter 
a  certain  annual  sum,  till  she  came  of  age,  and  then  pay 
her  a  certain  sum ;  and,  in  default  of  pajnnent,  that  she 
should  enter  upon  and  enjoy  the  said  part  to  her  and  her 
heirs  for  ever;  and  in  case  his  son  and  daughter  both  died 
without  leaving  any  child  or  issuer  he  devised  the  re- 
version and  inheritance  of  ctU  the  lands  to  another : it  was 

held,  that  the  devise  over  was  not  an  executory  devise, 
but  a  remainder  limited  after  successive  estates  tail  of  the 
son,  and  also  of  the  daughter,  by  implication ;  the  intent 
being  apparent,  that  the  devise  over  should  not  take  ^ 
feet  till  after  failure  of  the  issue  of  the  son  and  daughter, 

(«)  9  East,  382.  (*)  12  East,  2W, 
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and  that  it  should  then  take  effect;  and  Lord  EUenbo-        ^^^* 
rough  there  said :  (a)   "  That  nothing  could  be  clearer       olovcr 
than  that  the  remainder-man  was  not  intended  to  take  any     ^,     *• 
things  until  the  issue  of  the  testator's  son  and  of  his  daugh- 
ter were  all  extinct.      The  estate,  therefore,  to  the  re- 
mainder-man was  only  to  commence  after  the  extinction 
of  the  lines  of  issue  of  his  own  son  and  daughter;  and  that 
intent  can  only  be   effected,  by  giving  to  the  son  and 
daughter  successive  estates  tail.'*    And  Mr.  Justice  Le 
Blame  daid:    **  There  is  no  case  where  the  words  *  die, 
without  leaving    issue/  simply  have  been  adjudged  to 
mean  *  without  leaving  issue  at  the  time  of  the  death,'  ** 
Although  in  Roe  d.  Sheers  v.  Jeffery  (i),  a  testator  devised 
a  dwelling-house  to  his  grandson,  T.  /*.,  and  his  heirs,  for 
ever,  but  in  case  his  said  grandson  should  depart  this  life 
and  leaiee  no  issue,  then  his  will  was,  that  the  said  dwell- 
ing-house should  be  and  return  to  JS.,  3f.,  and  iS.,  or  the 
survivor  or  survivors  of  them,  share  and  share  alike;  it 
was  held,  that  the  devise  to  JS.,  iV.,  and  S.^  was  a  good  ex- 
ecutory devise;  yet  Lord  Kenyan,  in  delivering  the  judg- 
ment of  the  Court,  said :  (c)    **  On  looking  through  the 
whole  of  this  will,  we  have  no  doubt  but  that  the  tes- 
tator meant  that  the  dying  without  issue  was  confined  to 
a  failure  of  issue  at  the  death  of  the  first  taker;  for  the 
persons  to  whom  it  is  given  over  were  then  in  existence, 
and  life  estates  are  only  given  to  them.    Now,  taking  all 
this  into  consideration  together,  it  is  impossible  not  to  see 
that  the  failure  of  issue  intended  by  the  testator  was  to 
be  a  fiulure  of  issue  at  the  death  of  the  first  taker ;   and 
if   so,    the  rule    of  law  is   not  to  be  controverted.'*— 
Although  the  distinction   taken  in  Forth  v.  Chapman, 
between  real  and  personal  property,  was  doubted,  if  not 
denied,  by  Lord  Kenyan,  in  Porter  v.  Bradley  {d),  as  he 
there  considered  the  words,  '^  leaving  issue,*'  •  as  having  a 

(a)  12  East,  259.  (c)  Id.  696. 

(6)  7  Tcrni  Rep.  689.  {d)  3  Term  Rep.  146. 
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1825.         confined  relation  to  the  time  of  the  death  of  the  parent. 
Glover       ^^  cases  both  of  real  and  personal  estate ;  yet  he  after- 
V.  wards  said,  in  Roe  y.  Jefferyy  that  the  distinction  taken 

in  Forth  v.  Chapman,  that  the  very  same  words  in  the 
same  clause  in  a  will,  should  receive  one  construction  as 
appUed  to  one  species  of  property,  and  another  construc- 
tion as  applied  to  another,  was  not  reconcileable  with  rea- 
son; but  that  if  it  had  become  a  settled  rule  of  property, 
it  might  be  dangerous  to  overturn  it.  So,  in  Daintry  t. 
Daintry,  his  Lordship  admitted  the  distinction,  and  said  (a) 
**  that,  as  to  the  real  esta^te,  the  devisee  took  an  estate  tail; 
as  to  the  personalty,  he  took  for  life ;"  and  that  it  was 
precisely  like  the  case  oi  Forth  v.  Chapman ,  where  Lord 
Macclesfield  reUed  on  the  word,  ''leaving,'*  saying  that, 
when  used  in  the  limitation  of  personal  property,  it  is 
confined  to  ''  leaving  issue  at  the  time  of  the  death:*'  and 
in  Croolce  v.  De  Vandesijb),  Lord  Eldon  said:  "  When  I 
read  the  cause  of  Porter  v.  Bradley,  speaking  with  all 
due  deference  to  the  learned  Judge  who  expressed  that 
dictum,  it  appeared  to  me,  that  it  went  to  shake  settled 
rules  to  their  very  foundation.  I  had  heard  the  case  of 
Forth  V.  Chapman  cited  for  years,  and  repeatedly  by  Lord 
Kenyon  himself,  as  not  to  be  shaken.  I  never  knew  it 
shaken." — It  is  immaterial  to  consider,  whether  the  trus- 
tees took  a  legal  or  an  equitable  estate,  as  they  only  took 
a  chattel  interest,  determinable  on  the  plaintifiT's  attaining 
the  age  of  twenty-one*  The  general  rule  is  laid  down  by 
Lord  EUenborough  in  Doe  d.  White  v.  Simpson  (c),  osr., 
**  That  where  the  purposes  of  a  trust  can  be  answered  by 
a  less  estate  than  a  fee-simple,  a  greater  interest  than 
is  sufficient  to  answer  such  purpose  shall  not  pass  to 
them;  but  that  the  uses  in  remainder,  limited  on  such  less- 
er estate  so  given  to  them,  shall  be  executed  by  the  sta- 
tute."    So,  .Hawker  v.  Hawker  (d)  was  decided  on  the 


(a)  6  Term  Rep.  307.  {b)  9  Ves.  203.  (r)  5  East,  171- 

(rf)  3  Barn.  &  Aid.  537. 
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principle^  that  trustees  are  to  have  no  greater  estate  than         1825. 
is  necessary  for  the  purposes  of  the  trust;  and  in  Warier  v. 
Hutchinson  (a),  where  lands  were  devised  to  trustees,  for  v. 

certain  purposes,  it  was  held,  that  they  only  took  a  chattel  *'®*^*^"®"- 
interest;  and  here,  as  it  was  the  intent  of  the^testator,  that 
the  sunt  of  5,000/.  should  be  raised  for  his  daugher's  por- 
tion, it  was  unnecessary  for  the  trustees  to  take  more  than  a 
term  for  that  purpose ;  and  if  they  can  be  considered  to  take 
the  legal  estate  in  fee,  it  would  be  altogether  inconsistent 
with  the  power  to  raise  such  sum  by  sale  or  mortgage. 

Mr.  Serjeant   Wilde,  contra. — The  plaintiff  took  an 
equitable  estate  in  fee,  with  an  executory  devise  over,  in 
the  event  of  his  not  leaving  issue  living  at  the  time  of  his 
death ;  and  it  is  immaterial  to  consider,  whether  the  trus- 
tees took  a  legal  or  equitable  estate,  as  their  interest 
would  be  the  same  in  either  case.     Although  it  is  an 
established  rule,  that  where  lands  of  inheritance  are  de- 
vised to  a  person  and  his  heirs,  and  if  he  die  without 
issue,  then  over,  it  creates  an  estate  tail  in  the  first  taker; 
yet  the  Court  must  look  at  the  whole  of  a  will,  to  see  what 
estate  the  testator  intended  should  be  given,  and  whether 
such  intent  can  be  legally  carried  into  effect;  and  here,  it 
evidently  appears  not  to  have  been  the  intention  of  the  tes- 
tator to  give  the  plaintiff  an  estate  tail.    The  will  contains 
several  provisions  which  are  not  inserted  or  to  be  found 
in  any  of  those  instruments  which  have  been  the  subject 
of  former  decisions.     In  Roe  d.  Sheers  v.  Jeffery^  the 
devise  was  in  terms  similar  to  the  present.     The  estate 
was  given  to  the  first  taker,  and  his  heirs  for  ever;  and  the 
Court  held,  the  first  estate  to  be  a  fee,  and  the  remainder 
over,  a  good  executory  devise.     So,  in  Doe  d.  Snwth  v. 
ffebber{b\  a  devise  to  M.  H.,  her  heirs,  &c.,  for  ever; 
and  in  case  she  should  happen  to  die,  and  leave  no  child 

{«)  5  B.  Moore,  143 ;  S,  C.  1  Bam.  &  Ores.  721 ;  3  Dow.  &  RyL  58. 

(fr)  1  Bam.  &  Aid.  713. 
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1825.         or  children,  then  to  J.  J3.,  and  her  heirs  for  ever,  pay- 
'^7"''     '      inff  the  sum  of  1,000/.  to  the  executor  or  executors  of 

Glover  ® 

V.  M.  H.^  or  to  such  person  as  she,  by  her  will,  should  ap- 

point; it  was  held,  that  the  words  '^  child  or  children," 
were  synonymous  with  '^  issue,"  and  that  this  was  not  the 
devise  of  an  estate  tail  to  M.  H,,  but  of  an  estate  in  fee  to 
M.H.f  with  a  good  executory  devise  over  to  J.  B.,  in 
case  M.  H.  died,  leaving  no  issue  living  at  her  death. 
So  here,  it  is  quite  clear  that  the  testator  meant  to  refer 
*to  the  failure  of  issue  at  the  time  of  the  death,  and  not  to 
an  indefinite  failure.  If  the  daughter  had  died  first,  and 
the  son  afterwards,  but  before  he  had  attained  twenty- 
one,  it  would  be  an  absolute  estate  in  fee  in  him,  descend- 
ible to  his  heir  at  law ;  if  not,  no  meaning  can  be  given 
to  the  words  of  inheritance  which  accompany  the  devise 
to  the  first  taker.  The  whole  of  the  clauses  in  the  wiD 
must  be  taken  together,  and  connected  with  each  other, 
and  from  them  it  is  evident  that  an  equitable  estate  in  fee 
was  created  in  the  plaintiff,  and  more  particularly  so,  at 
the  will  appears  to  have  been  framed  by  a  skilful  person. 
On  the  whole,  therefore,  the  true  construction  of  the  will 
must  be  to  give  the  plaintiff  an  equitable  estate  in  fee, 
with  an  executory  devise  over  in  case  of  his  not  leaving 
issue  living  at  the  time  of  his  death. 

Mr.  Serjeant  Peake^  in  reply. — The  intent  of  the  de- 
visor, to  be  collected  from  the  whole  of  his  will,  is,  that 
the  estate  was  not  to  go  over  till  a  general  failure  of  issue 
of  the  first  taker;  and  if  so,  it  is  quite  clear,  that  the  plain- 
tiff took  an  estate  tail,  although  he  might  have  taken  an 
equitable  estate  in  fee  in  the  first  instance.  The  effect  of 
the  whole  of  the  will  is,  to  devise  the  testator's  real  pro- 
perty to  his  son,  the  plaintiff,  and  his  heirs,  on  his  attain- 
ing the  age  of  twenty-one ;  and  although  it  has  been  said, 
that  the  will  is  technically  drawn,  yet  it  is  evident,  from 
its  whole  context  (in  which  the  provision  in  rp^pect  of 
the  personal  property  of  the  testator  must  be  included,) 
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that  the  son,   JV.  C.  Glover^  the  devisee,  took  an  estate         1825. 
tul.    The  case  of  Doe  d.  Smith  v,  Webber,  is  distinguish-      '     *     ' 

Olover 

able,  as  there  the  testatrix  directed  the  sum  of  IfiOOL  to  v. 

be  paid  out  of  the  real  estate  to  the  executors  of  Af.  H., 
who  was  then  in  existence,  or  to  such  persons  as  she 
diould,  by  will,  direct.  There,  too,  the  payment  was  to 
be  made  by  the  person  in  remainder,  which  shew- 
ed, that  the  event  contemplated  by  the  testatrix  was  an 
approximate,  and  not  a  remote,  event,  vix.  a  failure  of  chil- 
dren or  issue,  at  the  death  of  M.  H,,  and  not  an  indefi- 
nite failure  of  issue,  which  might  happen  at  any  remote 
period. 

Shortly  after  the  last  Term,  the  following  certificate  was 
sent  to  the  Master  of  the  Rolls : — 

"  We  have  heard  this  case  argued  by  counsel;  and,  hav- 
nig  considered  it,  are  of  opinion  that  the  legal  estate  in 
the  real  estates  of  the  testator  is  in  the  trustees,  Thomas 
Birch  and  William  Henry  Hammond,  and  will  continue  so 
onlil  the  5,000/.  shall  have  been  raised,  as  directed  by  the 
wilL  And  that  WiUiam  Cheshire  Glover,  the  devisee, 
would  have  taken  an  estate  in  fee  in  the  said  testator's 
real  estates,  by  virtue  of  his  said  will,  with  an  executory 
devise  over  in  the  event  of  his  dying  without  issue  living  at 
lu8  death,  in  case  the  devise  to  him  had  been  made  with- 
out the  intervention  of  trustees,  he,  the  said  WiUiam  Che- 
Mre  Glover,  the  devisee,  having  so  attained  his  age  of 

twenty-one  years. 

W.  D.  Best. 
J.  A.  Park. 

J.  BUHROUOH. 

S.  Gaselee.'* 
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Mary  Pullin,  Wife  of  S.  Pullin,  by  T.  Barnes,  her  next 
friend,  and  Others, — v.  Samuel  Pullin,  Pearsall, 
and  Andrews. 

Thetesta/or,  by  X  HE  following  case  was  sent,  by  the  direction  of  his 
iIig7hlft'hrwM  Honor  the  Master  of  the  Rolls,  for  the  opinion  of  the 
^d  of  divert    Judges  of  this  Court  :— 

freehold  messu*  " 

ages,  and  of  cer-  ^'  Samuel  PuUin,  the  elder,  formerly  of  Islington,  in  the 
landfl^the  pa-  coiuity  of  Middlesex,  now  deceased,  was,  at  the  respectife 
oir/'a// w^r  ^™®®  of  making  his  will,  as  herein-after  mentioned,  and  at 
freehold  and  CO-  his  death,  seised  in  fee  simple  of  certain  freehold  messiuh 

pyhold  lands  ^       .  i    i  •■•  •  i  • 

were  subject  to  g^s,  lands,  tenements,  and  hereditaments,  situate,  lyiog, 
Si/L^i^^d  *"^  being  in  the  parish  of  St.  Mary,  Islington;  and  he 
aU  and  every      ^^g  also,  at  the  respective  times  aforesaid,  seised  to  him 

idt  mm/ freehold 

and  copyhold  and  his  heirs,  according  to  the  custom  of  the  manor  of  the 
to*ft!?^nd^.  prebendary  of  IsUngtoUy  .of  certain  copyhold  or  customary 
J.,  and  their       lands  and  hereditaments,  within,  and  holden  of  the  said 

hem,  upon 

trust,  for  certain  manor,  which  were  also  situate  in  the  said  parish  of  5i^. 
edinhis will; and  Mary,  Islington;  the  whole  of  which  said  freehold  and  co- 
r«t^f  hu  fr^*-  Py^o'^  messuages,  lands,  tenements,  and  hereditaments, 
hold,  copyhold,   were,  at  the  respective  times  aforesaid,  subject  to  a  mort- 

and  leasehold  /»  i      i       i  .  i  *  ^    a 

esutes,  and  all  gage  thereof  made  by  him,  the  said  Samuel  Pullin  the 
to'hir^'*^  p.  cJ^cr*  to  Samuel  Rhodes,  o(  Islington,  aforesaid,  by  inden- 
The  testator,  at  tures  of  lease  and  release,  bearing  date  respectively  the 
ing  his  will,  and  27th  and  28th  March,  1812;  and  by  a  conditional  sur- 
his  death,  was  render  of  the  said  copyhold  lands  and  hereditaments  for 
feTof^wenty-  Securing  to  the  said  Samuel  Rhodes,  his  executors,  ad- 
one  acres  of        ministrators,  and  assigns,  the  re-transfer  into  his  and  their 

land,  in  /.,  ly-  *•    i  #» 

ing  separate  name  or  names  of  the  sum  of  10,125/.  I6s.  6d.  three  per 
connected  with,  cent.  Consolidated  Bank  Annuities ;  and  also  the  payment, 
the  lands  moit-    uj^f\l  g^ch  re-transfer,  of  such  sum  or  sums  of  money  as 

gaged  to  S,  R,,  '  ^ 

andnotinciuded  he,  the  Said  Samuel  Rhodes,  would  have  been  entitled  to 
gage;  as  well      rcccivc,  as  and  for  the  dividends  of  the  said  sum  of  10,125il 

as  of  leasehold 

estates  elsewhere  :-^Held,  that  the  twenty-one  acres,  not  comprised  in  the  mortgage,  passed  to  tbe 

testator's  son,  S,  Pi,  under  the  residuary  clause. 
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16».  6dsf  three  per  cent.  Consolidated  Bank  Annuities^  if 
the  same  had  remained  standing  in  his  name.     The  said 
Samuel  PuUin  the  elder^  was  also,  at  the  respective  times 
aforesaid,  seised  in  fee  simple  of  certain  other  freehold 
lands  and  hereditaments,  containing  twenty-one  acres  or 
thereabouts,  also  situate  in  the  said  parish  of  Si.  Mary, 
IsUngtan,  but  lying  separate  from,  and  unconnected  with, 
the  other  frdehold  and  copyhold  messuages,  lands,  tene- 
ments, and  hereditaments,  which  were  comprised  in  the 
said  mortgage,  to  Samuel  Rhodes ^  as  before  mentioned » 
and  held  under  a  title  separate  and  distinct  from  the  title 
to  the   other  freehold  and  copyhold   messuages,  lands, 
tenements,    and  hereditaments;    and   the  said   freehold 
lands  and  hereditaments  hereinbefore  mentioned  to  con- 
tain twenty-one  acres,  or  thereabouts,  were  not,  at  the 
respective  times  aforesaid,   or  at  any  time,  subject   to, 
or  comprised  in,  the  said  mortgage  to  Rhodes;  but  the 
same  were,  at  the  respective  times  aforesaid,  subject  to 
a  mortgage  thereof  made  by  the  said  Samuel  PuUin  the 
elder  to  one  Sarah  Pritchard,  by  indentures  of  lease  and 
release,  bearing  date  respectively  the  1st  and  2d  days 
of  January,  1798.     The  said  Samuel  PuUin  the  elder  was 
also,  at  the  respective  times  aforesaid,  possessed  of  cer- 
tain leasehold  closes  of  land,  situate  in  the  said  parish  of 
St.  Mary,  Islington,  and  also  of  a  considerable  leasehold 
estate,  in  the  parishes  of  St,  James,  and  St,  John,  Clerk- 
enweU,  in  the  county  of  Middlesex;  and  he  was  also,  at 
the  respective  times  aforesaid,  seised  of  certain  copyhold 
messuages  and  hereditaments,  situate  at  Edgware,  in  the 
county  oi  Middlesex;  but  he  was  not  seised  of,  or  entitled 
to,  any  other  freehold  messuages,  lands,  tenements,  or  he- 
reditaments, either  in  the  parish  of  St,  Mary,  Islington, 
or  elsewhere.     The  said  Samuel  Pullin  the  elder,  being 
so  seised  and  possessed  as  aforesaid,  duly  made  and  pub- 
lished his  last  will  and  testament  in  writing,  bearing  date 
the  12th  ^ovemi^,  .1814,  which  was  duly  executed  and 
attested  to  pass  real  estates ;  and  thereby,  after  giving  a 
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1825.         few  pecuniary  legacies,  and,  among  others,  to  Benfamn 
~^     ^      Pearsall  and  William  Andrews,  the  sum  of  100  suineaa^ 

PULLIN  .  , 

V.  each,  the  testator  devised  as  follows : — 

"  *  And  whereas,  I  am  seised  in  fee  simple,  or  otherwise 
entitled  to  the  inheritance  of  and  in  divers  fireehold 
suages,  lands,  tenements,  and  hereditaments,  situate 
in  the  parish  o{  St.  Mary^  Islington,  in  the  county  of  JAf- 
dlesex,  and  am  also  seised,  to  me  and  my  heirs,  acoordii^ 
to  the  custom  of  the  manor  of  the  prebendary  of  IsUngUm, 
otherwise  Isledon,  in  the  county  of  Middlesex,  of  certam 
copyhold  or  customary  lands  and  hereditaments  with- 
in and  held  of  the  said  manor  (which  copyhold  or  custom- 
ary lands  and  hereditaments  I  have  duly  surrendered,  or 
intend  to  surrender,  to  the  use  of  this  my  last  will),  md 
all  which  freehold  and  copyhold  messuages,  lands,  md 
hereditaments,  are  subject  to  a  mortgage  thereof,  made^ 
me  to  Samuel  Rhodes,  of  Islington,  aforesaid,  fi^  secor- 
ing  to  him  the  re-transfer  of  the  sum  of  10,125L  16f.  6dL 
three  per  cent.  Consolidated  Bank  Annuities,  lent  me  by 
him;  and  also  for  securing  to  him  the  payment,  untUmdi 
re-transfer  of  such  sum  or  sums  of  money,  as  he  wodd 
have  been  entitled  to  receive  for  dividends  on  the  said 
stock,  if  the  same  had  remained  standing  in  his  name;  nof 
I  do  hereby  give  and  devise  all  and  every  my  said  free" 
hold  and  copyhold  or  customary  messuages,  lands,  and  hs- 
rediiaments,  with  their  appurtenances,  unto  the  said  Ben' 
jamin  Pearsall  and  William  Andrews,  and  their  hens,  to 
the  use  of  them  and  their  heirs :  nevertheless,  upon  the 
trusts,  for  the  intents  and  purposes,  and  with,  under,  and 
subject  to,  the  powers  and  provisoes  hereinafter  declared 
and  contained  of  and  concerning  the  same.' 

**  The  testator  then  proceeded  by  his  will  to  declare  the 
trusts  of  the  said  devise,  which  were,  for  the  benefit  of 
his  natural  son,  Samuel  Pullin  the  younger,  and  otMan/ 
PuUin,  then  and  now  the  wife  of  Samuel  Pullin  the  youag* 
er,  and  of  any  future  wife  of  Samuel  PulUn  the  younger, 
and  of  the  child  or  children,  grandchild  or  grandchildreoi 
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or  Other  issue  of  Samuel  PuUin  the  younger,  in  the  man-  1825. 
ner  therein  mentioned,  with  benefit  of  survivorship,  among 
the  children  of  Samuel  PuUin  the  younger,  and  in  default 
of  issue  of  Samuel  Puttin  the  younger,  for  the  benefit  of 
the  appointees  of  Samuel  Puttin  the  younger;  and,  in  de- 
fiiult  of  such  appointment,  for  the  benefit  of  the  right 
heirs  of  the  testator;  with  the  usual  powers  to  the  trustees 
to  apply  the  rents  and  profits  of  the  said  estates  for  the 
maintenance  of  any  child  or  children  of  Samuel  Puttin  the 
younger,  during  their  respective  minorities.  The  testator 
thereby  also  gave  a  power  to  Samuel  Puttin  the  younger, 
during  his  life,  and,  after  his  decease,  to  the  trustees,  to 
gtmnt  such  building  and  other  leases  as  therein  mentionedr 
The  will  also  contained  the  usual  clauses  for  the  appoint- 
ment of  new  trustees,  and  for  indemnifying  them;  and  the 
testator,  after  giving  to  his  servant  Mary  Johnson^  during 
her  Ufe,  an  annuity  of  30/.,  to  be  paid  out  of  the  residuary 
personal  estate y  proceeded  as  follows  :^- 

"  '  And  all  the  rest,  residue,  and  remainder,  of  my  free- 
bold,  copyhold,  and  leasehold  estates,  whatsoever  and 
wheresoever,  and  of  every  nature  and  kind,  with  their  re- 
spective appurtenances,  and  all  my  interest  therein  respect- 
ivdy»  and  also  all  my  goods,  chattels,  and  personal  estate, 
whatsoever  and  wheresoever,  I  give,  devise,  and  bequeath, 
unto  my  said  son,  Samuel  Puttin^  his  heirs,  executors,  ad- 
miiustrators,  and  assigns  respectively,  according  to  the  re- 
spective natures  and  tenures  thereof,  and  to  and  for  his 
and  their  absolute  use  and  benefit,  and  I  appoint  him  sole 
executor  of  this  my  ^11.' 

"  The  testator  died  in  the  month  oi  January ,  1816,  with- 
out having  altered  or  revoked  his  will,  learing  the  trus- 
tees, BenjofMn  PearsaU  and  WilUatn  Andrews,  and  his 
son  Samuel  Puttin,  him  surriving." 

The  question  for  the  opinion  of  the  Court  was:  *^  Whe- 
tlier  the  freehold  lands  and  hereditaments,  hereinbefore 
mentioned,  as  containing  twenty-one  acres  or  thereabouts. 
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1825.  which  were  not  comprised  in  the  mortgage  to  Samuel 
Rhodes,  passed,  by  the  devise,  to  the  trustees,  Benfomm 
Pearsall  and  William  Andrews^  and  their  heirs ;  or,  whe- 
ther the  same  passed,  by  the  residuary  devise  and  bequest, 
to  Samuel  Pullin  the  younger,  his  heirs,  executors,  ad- 
ministrators,  and  assigns." 

The  case  came  on  for  argument  in  the  course  of  the  last 
Term, 

Mr.  Serjeant  fFilde^  for  the  trustees,  Benjamin  PeaU' 
all  and  William  Andrews. — The  question  in  this  case  tuins 
solely  on  the  intent  of  the  testator,  which  must  be  collect- 
ed from  the  whole  of  his  will,  by  which  it  is  evident  that 
he  meant  to  devise  to  the  trustees  all  his  freehold  and  eo- 
pyhold  lands,  which  were  described  in  the  recital  as  being 
situate  in  the  parish  of  St  Martf,  Islington,  and  not  to 
limit  them  to  those  messuages  and  lands  which  were  mort- 
gaged to  Rhodes;  and  if  so,  the  freehold  in  question,  con- 
taining twenty-one  acres,  which  was  not  comprised  in  that 
mortgage,  passed  to  Pearsall  and  Andrews,  as  trustees  un- 
der the  will.  No  question  arises  as  between  an  heir  at  law 
and  a  devisee,  but  merely  as  between  two  devisees*  This 
case  is  distinguishable  from  every  other,  as  the  description 
of  the  property  is  not  expressed  in  the  words  of  the  devise 
to  the  trustees,  but  in  the  previous  recital,  and  each  case 
must  depend  on  the  terms  of  the  will  to  which  it  may  ap- 
ply. The  will,  at  its  commencement,  recites  that  the  de- 
visor was  seised  in  fee  of  divers  freehold  messuages,  in  the 
parish  o(Si,  Mary,  Islington,  and  alsb  of  certain  copjfhM 
lands,  in  the  manor  of  the  prebendary  o(  Islington;  9JaA\i^ 
gave  and  devised  all  and  every  his  said  freehold  and  co- 
pyhold lands,  with  their  appurtenances,  to  Pearsall  and 
Andrews,  and  their  heirs,  on  certain  trusts  declared  in 
the  will.  The  word  divers,  in  the  introductory  recital, 
imports  more  than  one  estate,  and,  coupled  with  ctrtm 
copyhold  lands,  it  must  be  inferred  that  the  testator  meant 
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that  the  wh(de  of  his  freehold  and  copyhold  property  at  Is-  1^25. 
Umgton  should  pass.  As  to  the  rest,  residue,  and  remain- 
der, of  the  testator's  freehold,  copyhold,  and  leasehold  es- 
tates, which  he  devised  to  his  son,  Samuel PuUin,  and  which 
might  pass  to  him  under  the  residuary  clause,  it  must  be 
taken  to  apply  to  the  testator's  leasehold  estates  at  Islington, 
and  ClerkemoeUy  and  to  the  copyhold  at  Edgtoare.  Al- 
though in  the  recital  it  is  stated  that  all  the  testator's  free- 
hold and  copyhold  lands  at  Islington  were  subject  to  a 
mortgage  to  Rhodes,  still  it  is  mere  matter  of  description, 
and  not  of  limitation.  So  the  word  and,  as  connecting 
those  estates  with  the  before-mentioned  freehold  and  co- 
pyhold, is  only  an  additional  description,  but  does  not 
'  limit  the  antecedent  general  terms.  The  testator  clear- 
ly meant  that  the  trustees  should  be  acquainted  jwith 
the  nature  of  his  estates,  and  the  extent  of  his  interest  in 
them;  and,  if  he  intended  to  give  th^m  part  only  of  his 
property  at  Islington,  it  would  have  been  described  ac- 
^  cordingly.  The  only  difl^culty  as  to  the  intention  of  the 
testator  arises  from  the  residuary  clause;  but  there  is  per- 
sonal property  to  which  that  applies ;  and  although  the 
words  '*  freehold,  copyhold,  and  leasehold,"  are  there  in- 
troduced, yet  they  can  have  no  effect  as  to  the  testa- 
tor's freehold  and  copyhold  estates  at  Islington,  which  had 
been  clearly  devised  to  the  trustees  in  the  previous  part  of 
the  will.  In  Marshall  v.  Hopkins  {a),  the  testator,  being 
■eised,  by  the  same  title,  of  a  messuage,  and  nineteen  acres 
of  land,  including  Floodgate  Meadow,  in  the  parish  of 
Mavesyn  Bidware,  which  parish  consists  of  the  townships, 
Mavesyn  Ridware,  Blythbury,  and  HiU  Ridware;  and 
having  other  property  in  HiU  Ridware,  and  no  where 
else;  and  the  messuage  in  Blt/thbury,  with  two  of  the 
nineteen  acres  there,  being  in  the  occupation  of  T.  W., 
and  the  rest  of  the  nineteen  acres  being,  partly  in  the  oc- 
cupation of  other  tenants,  and  partly  in  his  own;  devised 

(c)  16  East,  309. 
VOL,  X.  1 1 
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1825.        "  all  his  messuage,  with  all  lands,  hereditaments,  and  ap- 
purtenances thereunto  belonging,  situate  in  Blytkbwfff  in 
the  parish  of  J/*  22.,  now  in  the  occupation  of  T»  fF.,  ex- 
cept Floodgate  Meadow  i^ — ^it  was  held,  that  the  devise 
was  not  confined  to  lands  in  Blythburj/^  then  occupied  by 
T.  W.,  but  extended  to  all  the  lands  in  Bltfthbwry  heU 
under  the  same  title  with  the  messuage;  AQd  that  the 
words  ^*  now  in  the  occupation  of  T*  W*"^  were  to  be  trans- 
posed and  applied  to  the  messuage  then  occupied  by 
T,  tV^i  according  to  the  fact,  wlueh  transposition  would 
.  render  the  whole  consistent;  whereas,  without  it,  the  ex- 
ception oS  Floodgate  Meadow  was  nugatory,  its  that  neytf 
had  been  in  the  occupation  of  T*  W.:  and  it  was  held  to 
be  no  objection  to  this  construction,  that  a  residuary  clause, 
giving  all  other  the  testator's  x^^X  estate  in  Mavesym  Bid* 
warCi  would  haye  nothing  to  operate  upon;^  the  FloadgqU 
Meadow,  and  the  property  in  the  township  of  £00  iZtd- 
warCf  being  specifically  devised  in  the  same  clause;  and 
Mr*  Justice  Le  Blqnc  there  said  (a),  '^  Nothing  is  more  fre- 
quent in  wills  than  such  sweeping  clai^ses,  after  a  specific 
devise  of  all  the  estates  of  the  testator,  giving  all  other  his 
real  estates,  when  he  has  nothing  else  left  to  dispose  of." 
The  devise  of  aU  and  every  of  the  devisor's  said  fireehold 
and  copyhold  messu^es,  lands,  and  hereditaments,  to  the 
trustees,  embraces  all  the  property  of  which  he  was  seised 
within  the  parish  of  St.  Maary^  Islington^  at  the  time  of 
making  his  will;  and  although  the  lands  were  previously 
stated  in  the  recital  as  being  subject  to  a  mortgage  to 
Rhodes,    yet,   as  all  the  fireehpld  and  copyhold  lands 
were  afterwards  expressly  devised  to  the  trustees,  the 
addition  of  inaccurate  particulars  will  not  vitiate  such 
devise.     In  Roe  d.  Conolly  v.  Vernon  (fi),  it  was  held, 
that  where  there  was  a  grant  of  a  particular  thing,  ODce 
particularly  asicertained  by  some  circumstance  belonging 
to  it,  the  addition  of  an  allegation  mistaken  or  fijse  re- 

(a)  15  East,  319.  (h)  5  East,  51. 
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specting  it,  would  not  frustrate  the  grant    In  Blague  v.         1825. 
GoU{a)j  a  devise  of  a  house  called  the  **  comer  housei" 
was  holden  a  sufficient  description  to  pass  the  house  so 
named,  though  it  was  further  stated  to  be  in  the  tenure  of 
Benson  and  Hitchcock^  when  in  fact  it  was  in  the  tenure 
of  Benson  and  one  Holt;  and  Lord  EUenboroughj  in 
cominenting  on  that  case,  in  delivering  the  judgment 
of  the  Court  in  Roe  d.  ConoUy  v.  Vernon^  observed  {b\ 
that  in  Cro.  Car.  it  was  said,  that  the  addition  in  tenure 
of  Hitchcock^  although  it  was  not   in  the  tenure,   and 
was  a  mistake,  was  yet  but  surplusage,  and,  although 
fidae,  should  not  vitiate  the  devise.     So  here,  although 
in  the  previous  recital  in  the  will  all  the  testator's  lands 
at  Islington  were  described  as  being  mortgaged  to  Rhodes ^ 
yet  it  will  not  vitiate  the  devise  to  the  trustees,  as  the 
testator  meant  to  leave  them  all  and  every  the  freehold 
and  copyhold  messuages  and  lands  at  Islington  of  which 
he  was  then  seised.     Suppose  he  had  stated  in  the  recital 
that  tiiey  were  all  in  the  4)ccapation  of  Rhodes ^  it  would  be 
mere  matter  of  description,  and  not  of  limitation.     Besides, 
liie  testator  directed  an  annuity  of  SOA  to  be  paid  to  hb 
servant,  daring  her  life,  out  of  the  residuary  personal  estate, 
horn  which  it  must  be.  inferred,  that  be  intended  that  the 
whole  of  his  real  estates  should  pass  to  the  trustees. 

Mr.  Serjeant  Bosanquetf  contra. — ^Although  in  Roe  d. 
dcnoUff  V.  Vernon  it  was  held,  that,  where  there  is  a 
grant  of  a  particular  thing  once  ascertained,  th^  addition 
of  a  fake  or  mistaken  allegation  will  not  firustrate  it;  yet, 
where  a  grant  is  in  general  terms,  the  addition  of  a  parti- 
cular drcmnstanoe  will  operate  by  way  of  restriction  and 
modification  of  the  grant;  or,  in  other  terms,  that  which  is 
mere  allegation,  may,  if  consistent,  operate  as  a  restriction. 
Here,  the  testator  began  his  will  by  reciting  that  he  was 

(«)  Cro.  Car.  473.  (6)  5  East,  1^. 
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1825.         seised  in  fee  of  divers  messuages  and  lands,  and  entitled  to 
certain  copyhold  lands  at  Islington,  all  which  were  subject 
to  a  mortgage  made  by  him  to  Rhodes  for  securing  to  him 
the  re-transfer  of  a  certain  sum  in  the  funds  lent  by  Rhodes 
to  the  testator.    The  terms  of  the  mortgage,  therefore, 
are  stated  with  the  most  minute  accuracy,  and  that  clearly 
indicates  the  testator*<8  intention  that  those  estates  cw- 
/y  should  pass  to  the  trustees;   and  although  he.  de- 
vised all  and  every  hb  said  freehold  and  copyhold  mes- 
suages and  lands  to  them,  still  those  words  must  have 
reference,  and  be  confined  to  the  estates  previously  stat- 
'   ed  to  be  situate  at  Islington  and  in  mortgage  to  Rhodes. 
The  word  divers  cannot  be  considered  as  synonimous  with 
all,  and,  therefore,  cannot  be  taken  to  comprehend  all  the 
freehold  messuages  and  lands  the  testator  had  at  Isling' 
ton,  but  only  those  mortgaged  to  Rhodes;  and  it  must 
be  assumed  that  the  person  who  made  the  will  had  seen 
the  mortgage  securities.     The  words  in  the  devise  to 
the  trustees,  viz.  *'  all  and  every  my  said  freehold  and 
copyhold  messuages,   lands,    and  hereditaments,*'  must 
refer  to  the  last  antecedent,  vix.  to  the  lands  mentioned 
as  being  mortgaged  to  Rhodes.     If  it  were  clear  that 
it  was  the  intention  of  the  testator  to  give  his  trustees 
all  his  freehold  estates,  it  must  be  admitted  that  the 
word  freehold,  in  the  residuary  clause,   would  have  no 
effect  or  operation ;  but  he  has  confined  the  property  he 
intended  should  pass  to  them,  vi«.  the  lands  at  Islington 
in  mortgage  to  Rhodes.     In  Gctscoigne  v.  Barker  (a),  a 
person  gave  to  his  son  Henry,  all  his  lands,  tenements, 
and  hereditaments,  in  possession  and  reversion,  freehold 
and  copyhold,  in  the  parish  of  Chiswick,  or  elsewhere  in 
the  county  of  Middlesex  (which  copyhold  lands  the  testa- 
tor had  surrendered  to  the  use  of  his  will),  to  him  and  his 
heirs ;  and  Lord  Hardwicke  held,  that  the  words  in  the 
parenthesis  were  to  be  taken  as  restrictive  of  the  first 

(a)  3  Atk.  8. 
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words  of  the  devise^  so  that  the  devise  should  be  con-  ]825. 
Btmed  only  to  extend  to  copyholds  actually  surrendered, 
and  not  to  any  others.  The  same  pomt  was  determined 
in  Wilson  v.  Mouni  (a).  Although  the  case  of  Banks  ▼• 
Denshaw  (6)9  may  be  said  to  be  in  opposition  to  those 
decisions,  where  a  testator  gave  all  and  every  his  freehold 
and  copyhold  messuages  to  A,y  and  B.  (having  surrendered 
the  copyhold  part  thereof  to  his  will);  and  he  had  two  co- 
pyholds, one  of  which  he  had  surrendered,  and  the  other 
not;  it  was  held,  that  both  passed  by  it,  it  being  clearly  his 
intention  that  they  should;  besides,  there,  the  testator  will- 
ed  that  the  copyhold  part  should  be  subject  to  the  payment 
of  400/.  due  on  a  mortgage  of  a  part  thereof;  and  the  mort- 
gage was  on  the  part  of  the  copyhold  which  was  not  sur- 
rendered. But  here  the  testator  intended  that,  under 
the  devise  to  them,  the  trustees  should  only  take  the  es- 
tates in  mortgage  to  Rhodes. 

Lord  Chief  Justice  Best. — At  present,  I  entertain  no 
doubt  whatever  in  this  case.  It  is  unnecessary  to  refer  to 
previous  decisions,  as  little  assistance  can  be  derived  from 
them,  except  with  reference  to  certain  principles  which  have 
been  from  time  to  time  laid  down.  The  words  of  every 
will  differ;  and  the  ground  on  which  I  think  that  this  case 
must  be  decided,  is,  that,  on  looking  at  the  whole  of  the 
will,  and  giving  the  best  possible  effect  to  the  intention  of 
the  testator,  the  twenty-one  acres  in  question  did  not  pass 
under  the  particular  devise  to  the  trustees,  but  that  they 
passed  to  Samuel  PuUin  the  younger,  under  the  residuary 
clause  of  the  will.  I  agree  with  Lord  EUenborough  in 
B4>e  d.  ConoUy  v.  Vernon^  that,  where  the  previous  devise 
is  clear  and  precise,  the  property  ascertained  by  it  will 
pass,  and  that  a  subsequent  misdescription  will  not  affect 
it ;  but,  if  the  terms  of  the  devise  be  doubtful,  that  prin- 

(a)  3Ve8.  191.  (6)3Atk.  686. 
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1825.        ciple  will  not  apply.     Here,  it  appears  ta  me  to  be  dear, 
that  the  testator  did  not  intend  that  the  tweiity«oiie  acres 
should  pass  to  the  trustees^  and  although  he  has  used  the 
word  eMt  still  it  does  not  refer  to  all  his  estates  at  Iding^ 
tan,  but  only  to  all  those  which  were  subject  to  a  nort* 
gage  to  Rhode^i  the  particulars  of  which  mortgage  he 
has  most  minutely  specified,  and  introduced  by  way  of 
description.    If  a  man  devise  a  particular  part  of  his  pro- 
perty, and  shew  to  which  he  intends  to  refer,  by  de- 
scribing it,  as  being  mortgaged,  or  in  the  tenure  or  oc- 
cupation of  another,   such  property  only  will  pass;  but 
where  he  devises  all  his  property  generally,  whether  fi'ee- 
hold  or  copyhold,  it  cannot  be  limited  to  an  estate  of  any 
particular  description.     But  here  the  testator   has  de- 
scribed the  property  in  the  previous  part  of  the  will;  and 
although  he  has  not  designated  it  in  the  devise  to  the  tniK 
tees,  still  there  is  sufficient  to  shew  that  the  lands  in  mort- 
gage to  Rhodes  only  were  to  pass  to  them.     As  to  the  tes- 
tator's having  charged  the  annuity  on  his  personal  estate^  if 
Samuel  Pullin,  the  son,  were  to  sell  the  estates  devised  to 
him,  it  might  be  inconsistent  to  charge  them  with  the  pay- 
ment of  the  annuity.  ^  The  testator,  therefore,  directed  it 
to  be  paid  out  of  the  residuary  personal  estate,  so  as  to 
leave  the  real  untouched  and  undisturbed.     The  residu- 
ary clause  would  be  altogether  inoperative,  if  this  constac- 
tion  be  not  put  on  tfie  will ;  and  we  are  bound  to  oonstme 
it  so  as  to  give  the  full  effect  to  every  part  of  it.    I  also 
agree  with  Mr.  Justice  Le  Blanc,  in  MarskaU  v.  Hopkms, 
that  sweeping  clauses  are  frequently  introduced  into  wiHs, 
after  a  specific  devise  of  all  the  testator's  estates,  giv- 
ing all  other  his  real  estates,  when  he  has  nothing  left  to 
dispose  of;  but  Mr.  Justice  Bayley  there  said,  that  he 
thought  it  was  the  testator's  intention  to  give  all  that  he 
had  in  Blythbwry,  under  one  title ;  and  here  the  testator 
had  lands  at  Islington  which  were  not  comprised  in  the 
mortgage  to  Rhodes. 
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Shortly  after  the  last  Term,  the  following  certificate  was 
sent  to  the  Master  of  the  Rolls. 

"  We  have  heard  this  case  argued  by  counsel,  and,  hav^- 
ing  considered  the  same,  are  of  opinion  that  the  said  free- 
hold lands  and  hereditaments,  in  the  case  mentioned,  as 
containing  twenty  one  acres,  or  thereaboutSi  which  were 
not  comprised  in  the  said  mortgage  to  the  said  Samuel 
RkodeSi  did  not  pass  by  the  said  devise  to  the  said  Ben- 
janUn  Pearsatt  and  William  Andrews,  and  their  heirs ;  but 
that  the  same  passed,  by  the  said  residuary  devise  and  be- 
quest, to  the  said  Samuel  PuUin  the  youngerj  his  heirs, 
executors,  administrators,  and  assigns. 

W-  D.  Best, 
J.  A.  Park, 

J.  BVRROUOH, 

S.  Oaselee.** 


1825. 


Barnard  p.  Neville. 
The  defendant  was  arrested  by  virtue  of  a  writ  sued  out 
upon  the  following  affidavit  to  hold  to.bail: — 

"  George  Walker,  of  &c.,  maketh  oath  and  saith,  that 
the  defendant  is  justly  and  truly  indekted  to  the. plaintiff, 
hi  trust  for  this  deponeiitj  in  the  sum  of  2,0631.,  secured 
to  the  plaintiff  b]f  an  indenture  made  between  him  and  the 
defend^t,  on  the  16th  October,  1820,  by  which  the  de- 
fenfdant  covenanted  to  pay  to  the  plaintiff  the  sum  of  50/. 
and  the  costs  of  executing  the  indenture ;  and  also  to  pay 
to  the  plaintiff,  his  e:kecutors,  administrators,  and  assigns, 
the  further  sum  of  SOOO/.;  and  which  said  sums  were  to  be 
pidd  to  the  plaintiff  at  certain  times,  and  on  certain  events, 
which  have  now  passed  and  happened:  and  that  such  sums 
have  not  as  yet  been  paid." 


Saturdaif, 
June4i)L 

An  affidavit  to 
bold  to  bail  stat- 
ed that  "the 
defendant  was 
indebted  to  the 
plaintiff  in  a  cer- 
tain sum,  secur- 
ed to  the  plain- 
tiff by  an  in- 
denture, by 
which  the  de- 
fendant cove- 
nanted to  pay 
certain  specified 
sums,  at  certain 
times,  and  on 
certain  events, 
which  had 
passed  and  hap- 
pened, and  that 
such  sums  had 
not  been  paid:" 
Held  sufficient. 


Neville. 
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1826.  Mr.  Serjeant  Pell  moved  for  a  rule,  calling  on  the  plain- 

]]    "     '      tiff  to  shew  cause  why  the  defendant  should  not  be  dis- 

Barnard  •^ 

V.  charged  out  of  the  custody  of  the  Sheriff  of  Middlesex, 

on  entering  a  common  appearance.     He  contended,  that 
this  af&davit  was  not  sufficiently  explicit  or  certain,  as  it 
should  have  disclosed  the  nature  of  the  debt,  and  the  man- 
ner of  it;s  becoming  due  from  the  defendant  to  the  plain- 
tiff; that  it  was  not  so  framed  as  that  perjury  might  be  as- 
signed on  it;  and  that,  for  any  thing  that  appeared  on  the 
face  of  it,  the  debt  might  have  been  founded  upon  a  con- 
sideration which  was  altogether  illegal  and  void*     In  B<h 
sanquet  v.  Fillis  (a),  an  affidavit  that  tHe  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  6000/.,  upoi]\a  bond 
made  and  entered  into  by  the  defendant  to  the  plaintiff, 
in  the  penal  sum  of  ^,000/,  without  shewing  the  condi- 
tion of  the  bond,  was  held  to  be  insufficient;  and  Mr.  Jos- 
tice  Le  Blanc  said: — **  Consistently  with  this  affidavit,  it 
might  be  a  bond  for  securing  the  performance  of  covenants 
and  agreements,  upon  which  the  plaintiff  could  not  hold 
the  defendant  to  bail,  without  stating  breaches,  and  how 
much  he  is  damnified."    So  here,  the  nature  of  the  cofe- 
nant  or  agreement  between  the  parties,  should  have  been 
stated  on  the  face  of  the  affidavit. 

Lord  Chief  Justice  Best. — ^I  think  the  affidavit  is  suffi- 
ciently explicit  and  certain.  It  alleges  an  indenture  under 
which  certain  sums  were  to  be  paid  by  the  defendant  to 
the  plaintiff,  "at  certain  times,  and  on  certain  events,  which 
have  now  passed  and  happened."  If  this  were  false^  an  in- 
dictment for  perjury  would  certainly  he  against  the  party 
who  made  it.  The  case  of  Bosanquei  v.  Fillis  is  disdn- 
guishable,  as  there  the  affidavit  contained  nothing  to  shew 
how  the  debt  became  due;  and  Lord  EUenboraugh  said: 
"  non  constat  but  that  the  bond  might  be  conditioned  for 

(a)  4  Mau.  &  Selw.  330. 
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the  performance  of  covenants ;"  in  which  case  there  might 
be  nothing  due.  Here^  however,  the  affidavit  expressly 
states,  that  a  debt  is  due.  As  to  the  consideration,  if  ille- 
gal, it  may  be  shewn  at  a  future  time ;  but  we  cannot  de- 
cide that  point  on  motion. 

Mr.  Justice  Park. — In  an  affidavit  to  hold  to  bail  on  a 
Inll  of  exchange  or  promissory  note,  it  is  enough  to  state 
that  it  was  payable  at  a  day  past.  The  consideration  in 
such  a  case  is  never  shewn;  and  there  is  no  reason  for  re- 
quiring it  here. 

Mr.  Justice  Burrouoh, — If  we  were  to  hold  it  neces- 
sary to  set  out  the  consideration  in  an  affidavit  of  debt,  it 
might  firequently  have  the  effect  of  making  such  affidavit 
of  equal  length  with  the  declaration. 

Rule  refused. 


Hadwen  r.  Memdizabel.  j^'^'tj?' 

X  ins  was  an  action  of  assumpsit,  for  goods  sold  and  de-  The  defencUnt 
livered. — At  the  trial,  before  Lord  Chief  Justice  Besi,  at  pUunu^i^pay- 
GfdldhaU,  at  the  sittings  after  the  last  Term,  it  appeared  J^Jd^^J^^ 
that  the  plaintiff  and  defendant  were  merchants,  the  latter  exchange,  which 
residing  in  Spain,  For  the  plaintiff,  a  witness  was  called,  to  dithonoured, 
prove  admissions  made  by  the  defendant,  at  Seville,  as  to  him  fonhe  price 
the  purchase  of  the  goods,  and  that  a  balance  was  due  ?f  ^'^E®®***^*" 

*^  ^  .     .  .        .  Held,  that  the 

from  him  to  the  plaintiff,  who  stated,  on  cross-examination,  plaintiff  was  not 
that  the  defendant  gave  the  plaintiff,  in  payment  for  them,  duce  the  biiu  at 
five  bills  of  exchange,  one  of  which  had  been  paid,  as  was  ^t^jfij^^f 
also  part  of  another ;  but  that  the  other  three  were  dis-  their  being  in 
honored,  and  were  afterwards  transferred  by  the  plaintiff  of  hii  agent  at 
to  one  Butler,  who  gave  his  acceptances  for  their  amount ;  |^  his  ri^t  of^ 
that  Butler  afterwards  became  bankrupt;  and  that  the  '^co^^nr- 
plaintiff  had  only  received  a  dividend  on  one  of  his  accept- 
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1825.        ances  from  his  estate;  and  that  three  years  since  the  de- 
Hadwen      fendant  made  out  an  account  at  Seville;  and  that  the  m- 
V.  gmal  bills  given  for  the  payment  of  the  goods  were  still  in 

existence,  and  were  m  the  hands  of  an  agent  of  toe 
plaintiff*.  On  this  evidence  it  was  submitted,  for  the  de- 
fendant, that  the  plaintiff*  could  not  recover  without  pro- 
ducing the  bills,  as  they  might  be  then  outstanding  in  the 
hands  of  a  borUljide  holder,  to  whom  the  defendant  would 
be  again  liable  for  their  amount.  His  Lordship,  however, 
thought  that  the  plaintifi"  was  entitled  to  recover  for  the 
original  consideration,  and  that  it  was  not  necessary  that 
he  should  produce  the  bills.  The  Jury  accordingly  re- 
turned a  verdict  for  the  plaintiff^,-^-damages  S,S06J!.,  being 
the  amount  remaining  due  for  the  goods  supplied* 

Mr.  Serjeant  Peli  now  applied  for  a  rule,  calHng  on  Ae 
plaintiff*  to  shew  cause  why  that  verdict  should  not  be  set 
aside  and  a  new  trial  granted,  on  the  ground,  that,  if  the 
bills  were  in  circulation,  the  defendant  would  be  liable  to 
be  arrested  on  them,  notwithstanding  the  plaintiff*  had  re- 
covered in  this  action.  He  referred  to  the  case  of  Dm- 
gerfield  v.  Wilby  (a),  where  the  declaration  contained  a 
count  upon  a  promissory  note  made  by  the  defendnit, 
payable  to  the  plaintiff*,  and  the  money  couifts }  and  at  Ae 
trial,  the  note  was  stated  to  have  been  lost,  though  nd  evi- 
dence was  offered  of  that  fact  \  but  it  was  proved  that,  on 
the  money  being  demanded,  the  defendant  had  apologised 
for  not  having  paid  the  money  on  account  cfihe  notcf  it 
was  contended,  for  the  plaintiff*,  thitt  the  ntote  was  oi^ 
evidence  of  the  consideration  (which  was  stated  to  hive 
been  money  lent),  and  thatt  lie  might  abandon  the  note  mi 
go  for  the  consideration.  But  Lord  EUenborough  said, 
that,  as  the  note,  for  aify  thing  that  appeared  in  evidenoe, 
was  in  existence,  it  might  still  be  in  circnlati<Mi,  and  thtf 
defendant  be  liable  to  be  called  upon  to  pay  it  i  so  thai  be 

(fl)  4  Ebp.  Rep.  159. 


Hadwen 
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might  be  subjected  twice  to  the  payment  of  the  same  de-  1825. 
mand ;  and  that,  without  proving  the  note  to  have  been 
lost,  the  plaintiff  was  not  entitled  to  recover.  Although 
m  that  case  the  plaintiff  declared  on  the  note,  yet  the  Menduabel. 
principle  laid  down  by  Lord  EUenborovgh^  is  most 
correct  and  directly  applicable,  and  there  must,  conse- 
quently, be  a  new  trial. 

Lord  Chief  Justice  Best.  —  It  was  proved  at  the  trial 
that  the  original  bills  were  in  the  possession  of  the  plain- 
tiff's agent,  and  I  thought  that  he  had  a  right  to  retain 
tfaem  until  the  defendant  was  ready  to  pay.  In  Danger- 
field  V.  fVilby^  the  plaintiff  declared  on  the  note,  which 
might  have  been  in  existence,  and  in  the  hands  of  a  third 
person,  as  its  absence  was  not  accounted  for.  The  pre- 
sent case,  however,  is  wholly  different.  The  action  was 
not  brought  on  the  bills.  If  it  had  been,  no  doubt  they 
must  have  been  produced.  The  plaintiff,  however,  relied 
on  his  original  demand,  and  declared  for  goods  sold  and 
delivered,  the  consideration  for  which  the  bills  were  given ; 
and  he  thereby  threw  the  anus  of  setting  up  the  bills  on 
the  defendant. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrough,  concur- 
red* 

Mr.  Justice  Gaselee. — It  is  quite  clear,  that,  under  the 
circumatances,  the  plaintiff  was  entitled  to  declare  for 
the  goods  sold  and  deUvered  to  the  defendant,  the  con- 
sideration for  which  the  bills  were  originally  given,  with- 
out introducing  counts  on  the  bills.  The  defendant  may 
pay  the  amount  of  the  verdict  into  Court,  and  move  that 
execution  may  be  stayed  until  the  bills  are  delivered  up ; 
but  it  appears  to  me,  that  there  is  no  ground  to  set  aside 

the  verdict  of  the  Jury. 

Rule  refused. 
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Tuesday,  HuGHEs  V.  GiLMAN  and  Others. 

June  7th, 

In  an  action  of  J.  illS  was  an  action  of  trespass  brought  by  the  plaintiff, 
bankr^^  a  bankrupt,  against  hb  assigfaees,  for  seizing  and  taking 

his  assignees,      jjjs  croods. — At  the  trial,  before  Lord  Chief  Justice  Best^ 

it  appeared  that  °  ' 

the  pUintiff,  at  Westminster,  at  the  sittings  after  the  last  Term,  the. 
i^  theK^^^"  only  question  was,  whether  the  plaintiff*  had  committed  an 
th^iM  b'^re-  *^^  ^^  bankruptcy  on  the  1st  February,  1825,  which  was 
maining  a  night  the  Only  act  on  which  the  commission  could  rest.  It  ap- 
when  he  caused  pcared,  that  before  and  on  that  day  the  plaintiff  was  con- 
ahut  a^an*^.  fined  for  debt  within  the  prison  of  the  Kings  Bench;  that, 
Her  hour  than     qu  the  momiuff  of  that  day  he  obtained  a  day-rule,  and 

usual,  and  was  ct  ^  ^  # 

denied  to  the  went  to  his  house  ou  Ludgate  Hill,  where  be  remained  all 
tor.  Thu  was*  night ;  that  he  caused  his  shop  to  be  closed  much  earlier 
bankni^tc^^tof  ^^^^  usual;  and  that,  being  within,  he  was  denied  to  the 
support  the  com-  clerk  of  a  Creditor  who  called  at  the  house  and  desired 

mission.    It  was 

left  to  the  Jury  to  scc  him.  His  Lordship  left  it  to  the  Jury  to  say,  whe- 
^e"  hutting  up    ^^^^  ^^®  shutting  up  the  shop  at  an  earlier  hour  than 

Mriiwhourth"  ^^"^'>  ^^^  ^^^  ^^^^  ^^^^^  *  ^^®^  *^  enable  the  plaintiff*  the 
usual  was  not      better  to  cause  himself  to  be  denied  to  his  creditors. 

enable  the  plain-  The  Jury  found  in  the  affirmative,  and  returned  a  verdict 

"^^'^mo   for  the  defendants. 

he  denied  to  his 
creditors.     The 

Jury  having  Mr.  Serjeant  Pell  now  moved  for  a  rule,  calling  on  the 
for  tiie  assig-  defendants  to  shew  cause  why  that  verdict  should  not  be 
CourtT^sed  to  ^^^  aside  and  a  new  trial  granted,  on  the  ground  of  mis- 
grant  a  new  direction.  He  submitted  that,  under  the  circumstances, 
moved  for  on  the  denial  of  the  plaintiff*  to  the  clerk  who  called  to  see 
UshoSd^ave*'  ^^™*  ^^^  "^*  amount  to  an  act  of  bankruptcy;  that  it  did 
J^r  to^si°  **  ^^^  appear  that  he  called  for  money ;  that  the  Jury  had, 
whether,  the  in  fact,  fouud  that  the  plaintiff*  had  committed  an  act  of 
concealed  at  bankruptcy  by  beginning  to  keep  house  on  that  day;  and, 
St  Oie  denial  *^*'  ^^  '^^  ^"  probability  the  sole  object  of  hb  having 

was  not  made  in 

fear  of  a  discovery,  rather  than  for  the  purpose  of  avoiding  a  creditor. 
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been  then  denied,  was  his  apprehension  of  being  detected         1825. 

in  an  infringement  of  the  rules  of  the  prison,  it  should 

have  been  left  to  them  to  say,  whether,  he  being  concealed 

at  home  for  the  night,  the  denial  was  not  made  in  fear  of 

a  discovery,  rather  than  foi^  the  purpose  of  avoiding  a 

creditor. 

Lord  Chief  Justice  Best. — ^The  plaintiff  was  improperly 
out  of  the  rules  at  the  time  of  the  denial.  He  had  caused 
his  shop  to  be  shut  up  at  a  much  earlier  hour  than  usual. 
It  appeared  that  he  had  reason  to  expect  a  visit  from  a 
creditori  for  he  had  purchased  goods  two  days  before  the 
day  in  question,  for  part  of  which  he  paid,  and  he  pro- 
mised to  give  a  good  bill  for  the  remainder,  but,  before 
eixpiiry  could  be  made  as  to  the  characters  of  the  parties 
to  the  bill,  he  disposed  of  the  goods  to  an  auctioneer. 
There  was  no  doubt  but  that  the  clerk  called  for  money, 
and  it  was  proved  that  the  plaintiff  heard  his  voice.  If 
the  hour  had  been  late,  and  the  plaintiff  had  retired  to  rest, 
it  would  not  have  amounted  to  an  act  of  bankruptcy;  but, 
as  the  time  at  which  the  clerk  called  was  not  unseasonable, 
the  plaintiff,  by  causing  himself  to  be  denied,  clearly  com- 
mitted an  act  of  bankruptcy  ;  and  the  fact  of  his  being 
concealed  at  home  for  the  night,  and  denying  himself 
through  fear  of  a  discovery  of  his  having  broken  the  rules, 
afibrds  no  answer;  particularly  as  he  had  caused  his  shop 
to  be  shut  at  an  earlier  hour  than  usual,  for  the  express 
purpose  of  concealment 

Bfr.  Justice  Park. — I  see  no  ground  to  induce  the  Court 
to  interfere.  Although  it  has  been  said,  that  the  clerk 
who  called  at  the  plaintiff's  house,  merely  asked  to  see 
him,  still  there  can  be  no  doubt,  but  that  the  object  of  his 
rait  was  to  obtain  money.  The  plaintiff  obtained  goods 
two  days  before  the  evening  in  question,  and  disposed  of 
them  to  an  auctioneer  without  having  paid  for  them.    This 
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1625. 


Hughes 

9. 
GiLMAN. 
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was  clearly  a  swindling  transaction ;  besides  which,  he  had 
violated  the  rules  of  the  Kinf^s  Bench  prison,  and  I  think 
it  was  most  properly  left  to  the  Jury  to  say,  whether 
his  causing  his  shop  to  be  shut  up  at  an  earlier  hour  than 
usual  was  not  done  for  the  purpose  of  evading  his  credit- 
ors ;  and  it  would  be  too  much  for  us  to  say,  that  a  party 
is  to  be  excused  of  one  crime  by  committing  another. 


Mr.  Justice  Burrouoh. — ^The  Jury  have  virtually  fooad, 
not  that  the  plaintiff  denied  himself  in  fear  of  a  discovery 
of  having  infringed  the  rules  of  the  prison,  bat,  that  he 
caused  himself  to  be  denied  to  a  clerk  of  a  creditor  who 
called  and  requested  to  see  bim;  and  it  must  be  pre- 
sumed, that  he  shut  up  his  shop  at  an  earlier  hour  dian 
usual  for  that  purpose. 


Mr.  Justice  Gaselee  concurring — 


Rule  refuaed. 


Tuesdayf 
June  7  th. 

If  a  wife  leave 
the  house  of  her 
husband  under 
what  a  Jury 
shall  esteem  a 
reasonable  ap- 
prehension of 
personal  vio- 
lence, the  hus- 
band is  liable  for 
necessaries  sub- 
sequently fur- 
niriied  to  her. 


HouLisTON  r.  Smyth. 

J.  HIS  was  an  action  of  assumpsit^  to  recover  from  the 
defendant  the  sum  of  17/.  for  board,  lodging,  and  necessa- 
ries, furnished  by  the  plaintiff  to  the  defendant's  vrife,  fnm 
the  18th  May  to  the  13th  July,  18@4.  The  defeodtfit 
pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief .  Justice  Be^i,  at  Wes^ 
minster f  at  the  Sittings  after  the  last  Term,  it  appeared 
that  the  marriage  between  the  defendant  and  his  wife 
took  place  in  the  year  1822;  that  they  shortly  afterwards 
separated ;  that  the  defendant,  in  August,  1823,  under  die 
sanction  of  the  opinion  of  a  young  medical  practitioiiflrf 
caused  his  wife  to  be  confined  in  a  private  mad-house,  fimn 
whence  she  was  afterwards  released,  on  being  Inroaglit  be- 
fore Mr.  Justice  lUehardsan  under  a  habeas  carpitSf  vAen 


Smyth. 
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ihe  returned  to  her  husband;  and  that,  after  her  return,         1825. 
the  defendant  treated  her  with  cn*eat  personal  violence.      ^^"^ 

.  .  HoULItTON 

having  put  himself  in  a  threatening  attitude,  and  clenched  v. 

luf  fist  at  her,  and  threatened  to  send  her  again  to  a  place 
of  confinement.  In  consequence  of  this  treatment  she  left 
bun,  and  was  supplied  with  necessaries  by  the  plaintiff. 

For  the  defendant,  evidence  was  adduced  to  shew  that 
he  had  commenced  a  suit  in  the  Ecclesiastical  Court  for 
a  divorce,  in  February ^  18^,  by  reason  of  the  adultery  of 
hit  wife,  in  which  suit  that  Court  had,  in  December  in  that 
year,  decreed  the  wife  alimony,  to  commence  firom  the  re- 
turn of  the  citation,  ri«.,  firom  the  8th  of  May  preced- 
flig*  His  Lordship,  however,  thought,  that  that  afforded 
DO  answer  to  the  action,  the  plaintiff's  claim  having  accrued 
before  the  alimony  was  decreed,  and  after  the  defendant 
had  received  his  wife  again,  notwithstandmg  her  alleged 
adultery;  and  he  left  it  to  the  Jury* to  say,  whether  she 
had  left  her  husband's  house  under  an  apprehension  of 
personal  violence ;  and  he  said,  that,  if  she  had  reasonable 
grounds  to  fear  such  violence,  the  plaintiff  would  be  enti- 
tled to  recover.  The  Jury  accordingly  found  a  verdict  for 
him,  damages  17/.,  the  amount  of  the  articles  supplied. 

Mr.  Serjeant  V€tugkan  now  moved  for  a  rule,  calling  on 
the  plaintiff  to  shew  cause  why  that  verdict  should  not  be 
ael  aside,  and  a  new  trial  granted,  on  the  ground  of  a  misdi- 
fection  by  his  Lordship  to  the  Jury.  He  submitted,  that 
BQ  case  had  ever  gone  the  length  of  deciding,  that  the 
mere  apprehension  of  personal  violence  would  justify  a 
wife  in  leaving  the  house  of  her  husband,  or  entitle  a  per- 
son who  afterwards  gave  her  credit  to  recover  against  the 
kuaband.  He  referred  to  the  case  of  Horwood  v.  Hef- 
far  (a),  to  shew  that  no  ill  treatment  by  the  husband,  short 
of  persiHial  violence,  or  such  as  to  induce  a  reasonable 

(«)  3  Taunt.  421. 


Smyth. 
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1825.         fear  of  it,  will  enable  a  stranger  to  maintain  an  action 
J     "     '      a^fainst  him  for  necessaries  furnished  to  the  wife  subse- 

HOULISTON         ^ 

V.  quently  to  her  leaving  his  house.    In  that  case  Sir  James 

Mansfield  said,  **  Nothing  short  of  actual  terror  and  vi- 
olence will  support  this  action:**  And  Mr.  Justice  Law- 
rence said,     *'  The  principal  circumstance  dwelt  on  at 
the  trial  was,  that  the  husband  had  placed  a  profligate 
woman  at  the  head  of  his  table,  and  having  told  the  wife 
that  if  she  did  not  Uke  to  dine  there,  she  might  dine  in  her 
own  chamber;  and,  however  improper  that  conduct  might 
be,  and  however  abhorrent  from  the  feeUngs  of  a  delicate 
woman,  she  might  nevertheless  have  had  necessaries,  if 
she  had  staid  there."     If  the  mere  apprehension  of  ill 
treatment  were  to  be  held  sufficient  to  Authorize  the  de- 
parture of  a  wife  from  the  house  of  her  husband,  a  wonum 
might  absent  herself  without  any  just  or  probable  cause 
of  complaint.     Here,   as  the  wife  bad  been   guilty  of 
adultery,  and  had  left  her  husband's  house  without  any 
probable  cause,  the  credit  given  to  her  could  not  be 
charged  upon  him;  and  it  should  have  been  left  to  the 
Jury  to  say,  whether  or  not  she  had  reasonable  ground 
for  departing  from  her  husband*s  protection,  so  as  to  ena- 
ble the  plaintiff  to  maintain  the  action.     Besides,  the  Ec- 
clesiastical Court  decreed  alimony  to  the  wife  from  a  time 
anterior  to  that  during  which  the  credit  was  given  to  her 
by  the  plaintiff,  viz.  from  the  8th  May,  1824* ;  and  although 
the  decree  was  not  made  until  afterwards,  yet  it  had  a 
retrospective  operation,  so  as  to  render  the  proceedings 
operative  from  the  return  of  the  citation. 

Lord  Chief  Justice  Best. — It  appears  to  me,  that  there 
is  no  pretence  for  this  motion.  I  say  nothing  of  the  Ssurts, 
as  the  only  ground  upon  which  a  new  trial  could  be  moved 
for  (the  verdict  being  under  20L),  was  a  supposed  misdi- 
rection by  me  to  the  Jury.  I  told  them,  that,  if  they 
thought  the  defendant's  wife  had  reasonable  ground  to 
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suspect  or  apprehend  that  her  husband  would  use  person-         1825. 
al  violence  towards  her,  she  was  justified  in  leaving  his      „      ^^^^^ 
house;  and  that  the  plaintiff,  who  had  received  her,  and  «• 

Slf  YTU 

supplied  her  with  necessaries,  was  entitled  to  compensa^ 
tion  from  the  defendant.  The  opinion  I  entertained  at  the 
trial  is  not  changed  >  and  although  the  case  of  Honvood  V< 
Heffer  seegis  to  have  gone  much  further  than'  any  other 
decision,  even  that  case  warrants mj  opinion;  for  Mr«  Jus- 
lice  Lawrence  there  observed  to  me,  when  I  moved  for  a 
new  trial,  **  You  did  not  state  any  apprehension  of  her 
(die  wife's)  persona)  safety;'*  from  whence  it  may  be  rea* 
soiiably  inferred,  that,  if  there  had  been  any  evidence  that 
llie  wife  had  reasonable  cause  to  expect  persoBal  violence, 
that  learned  Judge's  opinion  would  have  been  different. 
A  threat  of  personal  violence  is  sufficient.  A  woman* 
is  not  bound  to  wait  until  actual  violence  or  cruelty 
has  been  committed ;  but  she  may,  if  there  be  reasonable 
grtmnd  for  apprehension,  avoid  it,  by  withdrawing  herselfr 
At  the  trial,  I  told  the  Jury  that  the  question  was,  whether 
the  facts  disclosed  in  this  ease  were  such  as  might  reason- 
ably induce  a  woman  of  sound  mind  ta  apprehend  personal 
violence,  or  such  only  as  might  intimidate  a  fanciful  woman. 
There  was  abundant  evidence  to  shew  that  the  fears  of  the 
ifife  were  well  founded;  as  the  defendant  had  not  only  used 
threats,  but  actual  violence.  It  was  for  the  Jury  to  decide^ 
whether  or  not  she  were  warranted  in  leaving  him ;  and 
no  man  could  doubt  but  that  she  had  reason  to  expect 
frdm  her  husband,  a  repetition  of  the  cruel  treatment  which 
she  had  previously  experienced.  Although  this  case  may 
fall  within  the  principle  laid  down  in  Horwood  v.  Heffer^ 
still  I  cannot  subserSie  to  the  language  there  attributed 
to  the  Court;  but  the  authority  of  that  case  appears  to  me 
to  be  impugned  by  Lord  EUenborough  in  Aldis  v.  Chap^ 
(a),  where  hb  Lordship  held,  that,  if  a  husband,  b]^ 

(a)  SeK  Nir  Pri.  3d  Edit.  24^. 
VOL.  X.  K.  K. 
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1825.         bringing  another  woman  under  his  roof,  render  his  house 

U0ULI8TOH     ^^^^  ^^'  ^^^  residence  of  his  wife,  who  thereupon  removes 

^'  and  lives  apart  from  him,  the  husband  is  bound  to  provida 

Smtth 

the  wife  with  necessaries  during  the  separation ;  and  in 
Hodges  V.  Hodges  (S),  Lord  Kenyan  said,  that,  where  a 
wife's  situation  in  her  husband's  house  is  rendered  unsafe^ 
from  his  cruelty  or  ill-treatment,  he  should  rule  it  to  bt 
equivalent  to  a  turning  her  out  of  the  house,  and  that  die 
husband  should  be  liable  for  necessaries  f\imished  to  lur 
under  those  circumstances.  Although  these  are  only  de* 
cisions  at  Nisi  Ptius^  still  they  appear  to  be  more  eonio* 
nant  to  reason,  to  justice,  and  to  humanity,  than  the  cast 
of  Horwood  v«  Hf^eri  and  I  cannot  persuade  myself  ts 
believe,  that  Mr.  Justice  Lcnoret^e  could  have  used  the 
language  there  imputed  to  him;  for  it  must  be  preravied 
that  the  defendant's  wife  in  that  case  was  a  virtuous  wo« 
man,  and  she  did  right  in  not  submitting  to  sit  at  the  same 
table  with  a  prostitute,  pkoed  there  for  the  purpose  el  » 
suiting  her.  Indeed,  if  she  bad  remained  in  her  husband^ 
house  after  such  treatment,  she  might  have  been  deemed 
to  have  connived  at  his  conduct,  and  thus  might  have 
prejudiced  her  case  in  another  place,  if  she  had  instituted  s 
suit  against  hun  for  adultery.  She,  therefore,  was  perfect- 
ly justified  in  leaving  him,  and  seeking  protection  dse- 
where.  The  law  of  this  country  is  founded  upon  reU{pai» 
morality,  and  common  sense,  and  will  not  countenance  the 
violation  of  either ;  and  it  would  be  too  much  to  say»  that 
a  married  woman  can  be  compelled  to  remain  under 
the  roof  of  her  husband,  the  house  being  contaminated 
with  the  presence  of  a  prostitute.  But  as  it  appesn 
that  the  defendant  actually  used  personal  violence  to- 
wards his  wife,  this  case  goes  beyond  that  of  Horwood  ?• 
Heffer.  As  to  the  alleged  adultery  of  the  wife,  that 
can  afford  no  answer  to  the  action ;  for,  in  order  to  reor 

{b)  l£sp.Rep.44l. 
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der  the  misconduct  of  the  wife  a  defence  for  the  husband         ld25. 
in  a  caae  of  this  description,  he  should  shew  that  he  repu«     J     ^^n 
diated  her  at  the  time  he  first  made  the  discoTcry ;  and  if  9. 

Smyth 

be  receive  her  again  under  his  roof,  he  forfeits  all  title  to 
urge  such  a  defence.  With  regard  to  the  objection  as  to 
die  allowance  of  alimony  having  relation  to  a  time  ante- 
rior to  the  giving  of  the  credit  by  the  plaintiff,  I  think  it 
altogether  futile ;  for,  if  the  husband  were  not  to  be  liable 
for  necessaries  furnished  to  his  wife  before  the  actual  aU 
lowance  of  alimony,  (which  was  not  decreed  until  some 
months  after),  she  would  have  been  left  without  any  means 
of  obtaining  support,  which  cannot  be  for  a  moment  en- 
tertained. It  was  left  to  the  Jury  at  the  trial  to  say, 
whether  they  thought  the  wife  had  reasonable  ground 
to  apprehend  personal  violence.  They  found  that  she 
had.  The  evidence  fuUy  warranted  their  finding;  for 
it  was  proved  that  the  defendant  had  not  only  held  his  fist 
m  her  face,  but  had  threatened  to  send  her  to  a  place  of 
confinement;  and,  he  having  before  sent  her  to  a  private 
mad-house,  she  had  every  reason  to  fear  that  she  might  be 
sent  there  again. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  There 
appears  to  me  to  be  no  colour  for  us  to  interfere  to  dis- 
turb this  verdict;  and  as  the  damages  were  under  30/., 
the  application  must  rest  on  the  sole  ground  of  a  misdi- 
rection by  my  Lord  Chief  Justice  to  the  Jury.  It  is  quite 
dear,  that,  on  the  facts,  there  is  no  ground  for  a  new 
trial.  It  seems  to  me,  that  the  Jury  were  most  pro- 
perty directed ;  for  the  true  question  was,  whether  the 
defendant's  conduct  to  his  wife  were  such  as  to  induce 
her  to  apprehend  personal  violence.  From  what  had 
taken  place  before,  she  had  strong  grounds  to  fear  a 
repetition  of  violence.  It  has  been  said,  that  this  case 
must  be  governed  by  that  of  Norwood  v.  Heffer.  I  do  not 
recollect  to  have  seen  that  case  before  it  was  cited  at  the 
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1825.         bar;  and  although,  m  the  abstract,  it  may  not  be  impugn* 
„  ed,  still  I  confess  I  am  surprised  at  the  laxisvLSLse  there  at- 

HOULISTON  /  *  O     "O 

V.  tributed  to  Mr.  Justice  Lawrence,  because  it  is  repugnant 

to  the  feelings  of  a  man,  either  as  a  moralist  or  a  Christian. 
He  is  there  reported  to  have  said,  ^'  that  the  principal  cir- 
cumstance dwelt  on  at  the  trial  was,  that  the  husband  had 
jdaced  a  profligate  woman  at  the  head  of  his  table>  and 
told  the  wife,  that,  if  she  did  not  like  to  dine  there, 
she  might  have  dinner  in  her  own  chamber ►"  What! 
is  a  wife,  or  mistress  of  a  family,  to  be  turned  from  her 
husband's  table,  to  give  way  to  a  common  prostitute! 
That  learned  Judge  is  further  reported  to  have  said,  ''that, 
however  improper  that  conduct  might  be,  and  however 
abhorrent  from  the  feelings  of'  a /delicate  woman)  she 
might,,  nevertheless,  have  had  necessaries,,  if  she  had  staid 
there/*  I  confess,  I  cannot  believe  that  he  used  such  lan- 
guage. It  is  not  only  contrary  to  the  laws  of  England^ 
but  repugnant  to  morality  and  reUgion ;  and  I  would  much 
rather  subscribe  to  the  doctrine  laid  down  by  Lord  Kenytm^ 
in  Hodges  v.  Hodges,  that,  where  a  wife's  situation  in  her. 
husband*s  house  is  rendered  unsafe,  from  his  cruelty  or  ill- 
treatment,  it  is  equivalent  to  turning  her  out  of  the  house. 

Mr.  Justice  Burrough. — It  is  unnecessary  for  us  to  im- 
pugn the  authority  of  Horwood  v.  Heffer,  as  here  the  on- 
ly question  is,  whether,  from  the  evidence  before  them, 
the  Jury  might  not  presume  that  the  defendant's  wife  had 
reasonable  ground  to  apprehend  personal  violence  from 
him,  at  the  time  she  quitted  his  house.  It  appeared  that  he 
had  before  sent  her  to  a  private  mad-house,  and  threaten- 
ed to  confine  her  again;,  and  not  only  that,  but  that  he  had 
actually  placed  himself  in  a  menacing  attitude,,  and  clench- 
ed his  fist  at  her.  Under  these  circumstances,  I  am  of 
opinion,  that  the  question  was  most  properly  left  to  tha 
Jury,,  and  that  they  have  drawn  a  right  conclusion,. 
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Mr.  Justice  Gaselee. — It  is  not  necessary  for  us  now  to 
enquire  what  species  of  personal  violence  will  justify  a  wife 
in  leaving  the  house  of  her  husband.  It  is  impossible  to 
doubt  that  the  threat  of  sending  her  to  a  mad-house,  and 
confining  her  there,  without  reasonable  cause,  is  of  itself 
sufBcient ;  and  here  it  wa6  proved,  not  only  that  the  defend^- 
ant  had  before  sent  his  wife  there,  but  that  he  threatened  to 
confine  her  again.  This  alone  must  have  placed  her  in  a 
dreadful  situation ;  and  it  was  for  the  Jury  to  say,  whether 
she  had  not  a  reasonable  cause  for  apprehension ;  and,  they 
having  so  found,  there  appears  to  me  to  be  no  ground  to  dis- 
turb this  verdict.  If  the  question  had  not  been  left  to  them  as 
it  was,  the  defendant  might  have  had  more  reason  to  com- 
plain. With  respect  to  the  case  of  Horwood  v.  Heffer^ 
I  abstain  from  giving  any  opinion  upon  it.  I  own  I  am  rather 
surprised  at  the  language  there  attributed  to  the  Court, 
and  have  always  considered  the  law  on  this  subject  to  be 
as  laid  down  by  Lord  Kenyon  in  Hodges  v.  Hodges,  that 
if  a  man,  from  cruelty  or  ill-treatment,  render  his  house 
unfit  for  the  residence  of  his  wife,  it  is  equivalent  to  turn- 
ing her  out  of  the  house ;  and  that  he  is  bound  to  pay  for 
necessaries  furnished  to  her  under  those  circumstances. 
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V. 

Smyth. 


Rule  refused. 


Abbott  r.  Rice.  Tuesday^ 

^^  •  June  71A. 

J.  HIS  was  an  action  of  replevin, — The  plaintiff  was  the  An  attorney, 
occupier  of  a  farm  that  had  been  mortgaged  to  the  de-  di^°auihoriiLd 
fendant.     There  was  a  second  mortgage  of  the  same  pro-  ^y  ^^e  tenant, 
perty,  and  the  defendant  was  appointed  receiver  of  the  action  of  repie- 

•      •      •  •  

rents.     A  person  of  the  name  of  Mills,  who  claimed  un-  gainst  hls^iMd- 
der  the  second  mortssLsey  caused  the  authority  of  the  de-  ***"*»  ""^  ^**® 

°   ®  ''  tenant  allowed 

the  cause  to  be 
tried,  and,  hairing  obtained  a  verdict,  caused  satisfaction  to  be  entered  on  the  record,  the  attorney's 
costs  not  beinf<  secured  or  paid: — The  Court  refused  to  vacate  the  entry,  although  the  attorney  in- 
flated that  it  was  made,  through  the  coilusion  of  the  plaintiff  and  defendant,  in  order  to  deprive 
him  of  his  cost& 
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1826.  fendant,  as  receiver,  to  be  reToked,  pronused  to  pay  him 
the  amount  of  hia  claim  on  the  estate,  and  gave  the  phun* 
tiff,  the  tenant,  notice  to  pay  the  rent  to  hiniy  Aftflr .  The 
defendant's  claim  not  having  been  discharged  by  Mitttf 
he,  having  for  some  time  before  received  the  rent  as  it  be* 
came  due,  distrained  for  old  arrears.  SHUm  and  his  attomej 
induced  the  plaintiff  to  sign  a  replevin-bond,  which  thej 
executed  as  his  sureties,  and,  promising  to  indemnify  the 
plaintiff,  commenced  this  action  in  his  name.     The  deiini- 

dant,  finding  that  the  plaintiff,  at  the  time  of  signing  the 
replevin-bond,  was  ignorant  of  its  nature,  and  had  no  in. 
tention  of  prosecuting  a  replevin  suit,  obtained  a  Jodge*i 
order  to  transfer  the  papers  in  the  action  from  MiUi$ 
attorney  to  the  plaintiff's  attorney,  upon  the  former  be- 
ing paid  his  costs  up  to  that  tirne^  The  costs  were  not 
paid,  and  the  order  was  rescinded;  and  Mitts*s  attomeji 
having  received  no  further  notice  from  the  plaintiff^  prs- 
ceeded  to  try  the  cause.  At  the  trial,  before  Lord  Chief 
Justice  Abbott  J  at  the  last  Spring  Assises  for  the  county  of 
Norfolk i  the  defendant  gave  in  evidence  an  admission  by 
the  plaintiff,  signed  on  the  morning  of  the  trial,  that 
he  held  the  premises  in  question  as  tenant  to  the  de* 
fendant,  and  his  Lordship  left  it  to  the  Jury  to  say,  whe- 
ther or  not  this  admission  had  been  executed  fraudulentlji 
and  with  a  view  of  depriving  MilUs  attorney  of  his  costs. 
— They  found  a  verdict  for  the  plaintiff,  who  afterwards, 
and  without  any  communication  with  Mills  s  attorDey> 
caused  an  entry  of  satisfaction  to  be  made  on  the  judg- 
ment-roll. 

Mr.  Serjeant  Wilde^  in  the  last  Term,  on  the  part  of 
Mills^s  attorney,  obtained  a  rule  to  shew  cause  why  this 
entry  should  not  be  vacated,  and  why  the  defendant 
should  not  pay  Mills's  attorney  his  costs,  as  well  of  the 
action  as  of  the  application,  on  the  ground  that  the 
plaintiff  and  the  defendant  had  concerted  together  to  pre* 
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foat  him  (the  attorney)  from  obtaining  his  coets.     The         1825. 
appBcation  being  made  on  behalf  of  ^he  attorney  alone, 
the  Conrt  directed  that  the  plaintiff  shonld  be  made  a 
party,  and  the  rule  was  for  that  purpose  enlarged  until 
this  Temu 

Mr.  Serjeant  Sp<mkie  now  shewed  cause,  on  an  affida- 
vit of  the  plaintiff,  in  which  he  denied  that  he  had  ever 
given  MilUs  attorney  any  authority  to  eommence  or  pro* 
aecute  the  replevin  auit;  that  he,  aa  well  aa  Mills ^  had 
refused  to  give  him  the  indemnity  promised  when  the 
bond  was  executed;  and  that,  consequently,  the  plaintiff 
and  defendant  had,  without  fraud  or  collusion,  taken  steps 
to  end  the  cause  as  soon  as  possibIe.*^The  plaintiff  also 
awore,  that  he  never  intended  to  dispute  the  defendant's 
tide,  and  that  he  told  the  agent  of  MUWs  attorney  that 
the  proceedings  were  carried  on  against  bis  sanction  or 
wish*  Under  these  circumstances,  the  learned  Serjeant 
aubmitted  that  the  applicatioo  was  totally  groundless,  it 
being  made  entirely  on  behulf  of  MilUs  attorney,  who  had 
improperly  thrust  himself  into  the  cause,  he  having  no  au- 
thority whatever  from  the  plaintiff  to  prosecute  the  ac- 
tMHs;  and  that,  as  the  Court  had  a  right  to  exeroise  an 
eqcdtable  jurisdiction  over  their  officersy  they  would  not, 
at  all  events,  afford  the  attorney  any  relief,  unless  he 
clearly  shewed  that  he  was  fully  authorised  by  the  plain- 
tiff in  replevin  to  carry  on  the  suit  in  his  name. 

Mr.  Serjeant  WUde^  in  support  of  the  rule.  It  is  ma- 
nifint  that  the  suit  has  been  sanctioned  by  the  plain- 
tiff»  he  never  having  interfered  to  prevent  the  cause  go- 
ing down  to  trial,  although  it  appeared  that  he  was  per- 
fectly aware  of  the  steps  that  had  been  taken  by  Mills  9 
attorney.  This  case,  therefore,  faUs  within  the  principle 
of  PayM^v.  Rogers  (a),  where  a  person  who  was  sued  I^ 

(«)  1  Douff.  40/. 
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a  landlord  in  the  name  of  his  tenant,  procured  a  release 
from  the  nominal  plaintiff,  and  the  Court  ordered  the  re- 
lease to  be  delivered  up,  and  permitted  the  landlord  to  pro- 
ceed; and  of  Hickey  v.  Burt{a)y  where  a  lessor,  with  the 
permission  of  a  bailiff  who  had  made  a  distress  for  rent, 
commenced,  in  the  bailiff's  name,  an  action  against  the  she- 
riff for  taking  insufficient  pledges,  and  the  bailiff  after- 
wards, without  the  privity  or  consent  of  the  lessor,  re- 
leased to  the  sheriff;  the  Court  set  aside  the  release,  as 
also  a  plea  thereof  pleaded  puis  darrein  continuance  ;  and 
here,  as  satisfaction  was  entered  on  the  record  through 
the  collusion  of  the  plaintiff  and  defendant,  the  Court  will 
not  allow  Mills's  attorney  to  be  deprived  of  the  costs  to 
which  he  is  justly  entitled^ 

Lord  Chief  Justice  Best. — The  case  of  Payne  v.  /&>• 
gers  has  gone  much  further  than  any  preceding  deci- 
sion.   But  I  am  of  opinion,  that  this  application  cannot  be 
granted ;  for,  should  the  entry  of  satisfaction  be  vacated, 
and  execution  issue   against  the  defendant,  what  could 
prevent  the  plaintiff  from  discharging  the  goods  in  the 
hands  of  the  sheriff?     Could  we  issue   an   attachment 
against  him  for  so  doing  ?  I  think  we  could  not ;  and,  con- 
sequently, that  there  is  no  ground  for  us  to  interfere.   But 
the  main  ground  on  wjiich  I  rely  is  this,  that,  if  an  attor- 
ney use  the  name  of  a  tenant,  in  a  replevin-suit  against 
his  landlord,  he  ought  to  shew,  not  only  that  the  plaintiff 
knew  distinctly  the  nature  of  the  proceedings,  but  that  they 
were  duly  authorized  by  him ;  for,  if  he  do  not  shew  this, 
it  is  but  fair  to  presume  that  he  had  no  authority,  and  that 
he  acted  improperly.     Here,  Mills's  attorney  should  have 
seen  that  the  plaintiff  (the  tenant)  was  indemnified  from 
the  consequence  of  his  name  being  used,  and  should  have 
required  from  him  an  undertaking  in  writing  not  to  release 
the  action,  in  which  case  he  might  have  been  sued  if  he 

(rt)  7  Taunt.  48. 
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violated  his  engagement.  At  all  events,  the  attorney  1825. 
should  have  distinctly  shewn  to  the  Court  that  every  thing 
had  been  rightly  done,  before  he  called  on  us  to  interfere 
in  a  summary  way  to  relieve  him.  That  has  not  been 
done.  As,  however,  all  the  parties  appear  to  have  been 
in  some  degree  culpable,  the  rule  must 


Discharged  without  costs. 


Doe,  on  the  demise  of  Williamson,  v.  Roe.  Wednesdayt 

June  Sth, 

JUr.  Serjeant  Wilde  moved  for  judgment  against  the  Service  of  a  de- 
casual  ejector.  —  It  appeared  that  the  action  had  been  ^J^t^on 
brought  to  recover  the  possession  of  premises  in  the  oc-  on«  of  two  joint 
cupation  of  two  joint-tenants,  only  one  of  whom  had  been  tervice;  but,  if 
served  with  a  copy  of  a  declaration.     This  the  learned  appear  ^ad- 
Serjeant  submitted  was  sufficient,  on  the  authority  o{  Doe  ^^^  ^* 
d.  Bailey  v.  Roe  (a\  where  this  Court  held,  that  service  »* "  Sn-eguiar, 

^        m     t       ^  r^^^-  •  and  will  not  en- 

of  a  declaration  on  one  of  two  tenants  m  possession,  was  title  the  lessor  of 
good  service  on  both.  m^^or  jJd^ 

nient  against 
the  casual  ejec- 

But,  on  Mr.  Secondary  Hetolett^s  observing,  that,  in  tor. 
this  case,  the  notice  to  appear  was  addressed  to  one  of  the 
tenants  only,  the  Court  refused  the  application,  and  said, 
that  the  notice  should  have  been  addressed  to  both  the 
tenants  by  name;  but  admitted,  that  service  of  the  decla- 
ration on  one,  would,  in  the  case  of  a  joint-tenancy,  be 
good  service  on  both. 

The  learned  Serjeant  therefore  took  nothing  by  his 
motion  (&). 

(«)  1  Bos.  &  Pul,  369.    {h)  Sec  Doe  d.  Elwood  v.  Roe,  3  B.  Moorc^  578. 
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1825. 

"^    V   "^  Spooneb  V*  Brewster, 

Wednudayy     f^ 

June  sth.      ±  HIS  was  ati  action  of  trespass. — ^The  plainfiff  dedared 
Tresi^attmaybe  that  the  defendant,  with  force  and  arnia,  &c.»  leiied,  cat* 

maintained  for 

taking  away  a  damaged,  and  destroyed,  divers  tomb-stones  and  gcavll 
a  ^urch-yardT  ^^1^^^  ^^  ^^^  plaintiff;  and  with  divers  saws,  chisels,  sad 
and  obliterating   other  instruments,  cut  out  and  erased  therefrom  divew 

an  inecnption  ' 

made  upon  it,     inscriptions,  letters,  and  figures,  of  the  plaintiff,  upon  the 

at  the  suit  of  the        .•■  ,  i  ••111 

party  by  whom  Said  tomb-stoues  and  grave-stohes  inscribed  and  en- 
though*a!cfree-  graved;  and  took  and  carried  away  the  said  stones,  and 
hold  of  the         converted  and  disposed  thereof  to  the  defendant's  own 

church-yard  is  *  ^  • 

in  the  parson;       uSC. — Plea,  Not  Guilty. 

rtomb^one  At  the  trial,  before  Lord  Chief  Justice  Best,  at  West- 

I^  who^^m "  »M«*<^f  at  the  adjourned  Sittings  after  the  last  Term,  ft 
h^  ^^ ,      appeared,  that,  in  1815,  a  person  of  the  name  of  Gran^ 
ceased,  faiwhoie  noT  had  married  the   plaintiff's  daughter.      That  the  * 
^^^^^ '  plaintiff  had  been  previously  convicted  of  fraudulendj 

purchasing  government  stores,  received  sentence  of  trans- 
portation  to  New  South  Wcdes  for  seven  years,  and  was 
transported  accordingly.  That,  in  1816,  the  plaintiff's 
daughter,  Mrs.  Gravenor^  died,  when  the  plaintiffs 
wife  (he  being  still  under  sentence  abroad)  paid  for  a 
tomb-Stone,  which  she  caused  to  be  erected  and  placed 
at  the  head  of  her  daughter's  grave,  in  Bethnal-Green 
church-yard,  bearing  the  inscription,  **  Sacred  to  the  me- 
mory of  Elizabeth  Gravenar;^  and  a  short  time  afterwards 
she  caused  to  be  engraved  on  the  back  of  the  stone,  the 
words,  '*  The  family  grave  of  John  and  Sarcth  Spooner." 
It  also  appeared,  that  Gravenor  paid  for  the  grave  where 
his  wife  was  buried,  and,  in  January  last,  claimed  the 
tomb-stone,  and  directed  the  defendant,  a  stone-mason,  to 
remove  it,  and  obliterate  the  words  on  the  back ;  and  that 
the  defendant  accordingly  took  it  up,  and  removed  it  to 
his  workshop  for  that  purpose.  The  plaintiff,  having  re- 
turned to  this  country,  previously  to  the  removal,  was 
requested  by  Gravenor  to  have  the  words  on  the  back  of 
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the  stone  taken  out,  which  ^he  refiised,  and  told  the  1825. 
defimdant  not  to  remove  the  stone  as  it  was  his  property, 
and  after  the  removal  he  gave  him  notice  not  to  alter  it 
The  defendant  at  first  promised  that  he  would  not,  hut 
•bout  a  week  afterwards,  he  said  he  was  indemnified  by 
Chranenor,  and  cut  out  the  words  at  the  back  of  the 
stone. — For  the  defendant,  it  was  objected,  that  trespass 
would  not  lie,  as  the  freehold  of  the  church-yard  was  in 
tbe  parson;  and  that  the  plaintiflTs  remedy,  if  any,  was 
by  an  action  on  the  case.  His  Lordship,  however,  was 
inclined  to  think  that  the  action  was  well  brought ;  and 
told  the  Jury,  tiiat,  although  the  freehold  of  the  church- 
yard  was  in  the  clergyman,  yet  that  the  tomb-stones  set 
vp  therein  were  the  property  of  those  who  erected  them; 
and  that,  as  the  trespass  complained  of  was  not  upon  the 
wily  but  done  to  the  tomb-stone,  the  plaintiff  was  entitled 
to  recover.  The  Jury,  accordingly,  found  a  verdict  for 
(ke  plaintiff,  damages  5L ;  leave  being  reserved  to  the  de- 
feadsnt  to  move  to  enter  a  nonsuit,  if  the  Court  should  be 
€f  opinioQ  that  trespass  could  not  be  maintained* 

BIr.  Seijeant  Wilde,  on  a  former  day  in  this  Term, 
nK>ved  accordingly,  and  relied  on  the  case  of  Smith  v.  Mil- 
leg  (a),  to  shew,  that,  in  order  to  entitle  a  person  to  bring 
tvespass,  he  must^  at  the  time  when  the  act  which  consti^ 
tiites  the  trespass  was  done,  either  have  in  him  the  acitud 
pauetdon  of  the  thing  which  is  the  object  of  the  trespass, 
or  a  eomstructive  possesskmf  in  respect  of  the  right  being 
actuaUy  vested  in  him.  In  Comyns*sDige$i{b),  it  is  said, 
that  the  soil  and  freehold  of  the  church  and  chureh-yard 
belong  to  the  parson ;  that  he  may  make  a  lease  of  them, 
and  shall  have  the  trees  growing  in  the  church-yard  for 
the  repair  of  the  church;  and  RoUe*^  Abridgtneni  («),  is 


(«)  1  Tcnn  Rep  480.  (5)  Tit. ''  EsgHse,"  G.  1 . 

(c)  Vol.  2,  337. 
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1825.         referred  to  in  support  of  that  position.  In  Correii'«case(a], 
it  was  held,  that  coats  of  arms  hung  up  in  a  church  in 
V.  honour  of  an  ancestor,  are  in  the  nature  of  heir-Ioonu, 

REwsTER.     ^IjJcIj^  j,y  lY^Q  common  law,  belong  to  the  heir,  as  being 

the  principal  of  the  family ;  and  that  the  like  law  is  appli- 
cable to  a  grave-stone,  tomb,  and  the  like.  It  is,  therefore, 
quite  clear  that  this  action  cannot  be  maintained.  In 
Garten  v«  Pym  (&),  the  Year-Book^  9  Edw.  4, 14,  Dam 
Wickers  case,  was  cited,  where  she  brought  an  action  of 
trespass  against  the  parson  for  taking  away  her  husband*^ 
coat-armour,  which  was  fixed  to  the  church  at  his  fone- 
ral ;  and  it  was  adjudged,  that  the  action  would  lie;  and 
so  would  an  action  in  such  case,  brought  by  the  heir; 
but,  on  reference  to  the  Year-Booi,  it  does  not  appear 
what  the  form  of  action  was.  In  Frances  v.  Lejf  (c),  it 
was  resolved,  that  coats  of  arms  placed  in  any  window; 
or  monument,  in  the  church  or  church-yard,  cannot  be 
beaten  down  or  defaced  by  the  parson,  ordinary,  churdi^ 
wardens,  or  any  other;  and  if  they  be,  the  heir  by  descent; 
interested  in  the  coat,  &c.,  may  have  an  action  upon  the 
casCy  and  Sir  William  Witc/ie's  case,  9  Edw.  4,  14.,  was 
cited  to  that  purport* 

[Lord  Chief  Justice  Best. — In  Dawtrie  v.  Dee  (rf), 
Lord  Chief  Justice  Mountague,  and  Mr.  Justice  Haugk- 
ton,  held,  that,  if  one  claim  to  have  a  seat  in  a  church,  he 
may  maintain  an  action  of  trespass  for  breaking  it,  and 
8  Hen.  7,  is  referred  to  as  an  authority  for  that  position; 
but  that,  if  he  claim  liberty  only  to  sit  there,  he  shall  hare 
an  action  on  the  case.] 

That  case  cannot  now  be  considered  as  an  authority. 
It  is  quite  clear  that  the  freehold  of  the  church-yard  is  io 
the  parson,  and  the  case  of  Frances  v.  Ley  is  expressly 
in  point,  to  shew  that  a  monument  or  tomb-stone  in  a 

(a^  12  Rep.  105;  S.C,  nomine  (c)  Cro.  Jac.  366. 

Garvcn  v.  Pym,  Godbolt,  199.  (rf)  2  Rollers  Rep.  140;  SX. 

(b)  Godbolt,  200.  Palmer,  46. 
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church  or  church-yard  is  annexed  to  the  freehold,  and         182&. 
that  if  they  be  defaced  by  the  parson,  or  any  other  per*       ^. 
son,  the  heir  by  descent  has  his  remedy  by  action.     Be-  »• 

sides,  a  tomb-stone  may  be  considered  as  annexed  to  the 
freehold ;  whilst  a  coat  of  arms,  or  a  hehnet,  are  in  the  na- 
ture of  moveables.  If,  therefore,  an  actual  or  a  construc- 
tive possession  be  necessary,  in  order  to  enable  a  party  to 
maintain  trespass,  as  the  right  of  possession  in  this  case  is 
in  the  parson,  he  alone  could  maintain  trespass  for  taking 
away  or  defacing  the  stone*  The  declaration  charges  the 
defendant  with  having  seized,  cut,  and  damaged,  the  plain- 
tiff*8  tomb-stone,  and  defaced  and  carried  it  away,  and  if 
that  were  one  continuous  act,  the  constructive  possession 
was  still  in  the  parson,  the  right  to  the  tomb-stone  being 
vested  in  him  at  the  time  of  the  removal;  and  although  the 
obliteration  was  not  made  till  afterwards,  the  property  iir 
the  stone  did  not  revert  to  the  plaintiff.  The  taking  it 
up,  the  removal,  and  the  obliteration,  constituted  one  con- 
tinuous act ;  and  if  it  had  been  charged  to  have  been 
taken  feloniously,  and  the  taking  down  the  stone  were  fol- 
lowed immediately  by  the  carrying  it  away,  the  plaintiff 
would  have  no  remedy  against  the  defendant  by  indict- 
Btient,  as  he  had  no  right  to  the  property  taken.  If  a 
tree  be  cut  down  and  carried  away,  it  cannot  be  deem- 
ed a  chattel,  so  as  to  render  the  taking  of  it  felonious, 
unless  some  interval  elapse  between  the  severance  and 
BMBOval;  and,,  akhoiighthe  heir  in  this  case  might  have 
an  action  on  the  case,  yet  it  does  not  appear  that,  in  the 
ease  of  a  removal,  the  property  in  the  tomb-stone  would 
revert,  to  him:  it  still  continued  in  the  parson.  The 
stealing  a  dead  body  is  not  a  felony,  as  a  corpse  is  nullius 
t»  boms;  but  the  stealing  the  shroud  is  felony,  as  the  pro- 
]>erty  in  it  remains  in  the  executor,  or  whoever  was  at  the 
charge  of  the  funeral.  But  not  so  a  tomb-stone,  which 
becomes  part  of  the  freehold  of  the  church-yard,  and  b 
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1826.         vested  in  the  parson.     In  Clifford  r.  Wicks  {a),  it  wat' 
s  GONE        held^  that  a  grantee  of  part  of  the  chancd  of  a  efanreh  by 
^'  a  lay  impropriator^  or  those  claiming  under  him,  cannot 

maintain  trespass  for  pulling  down  his  or  their  pevi 
there  erected.  When  a  monument,  or  tomb-stone,  is 
once  annexed  to  the  freehold,  it  cannot  be  severed  from  it 
by  the  person  who  caused  it  to  be  placed  there ;  and,  as 
the  fee  of  the  church-yard  is  m  the  parson,  this  action 
cannot  be  supported.  The  plaintiff's  remedy,  if  any,  iras 
by  an  action  on  the  case.  In  Gareen  y.  Pym,  Lord  Chief 
Justice  Coot  said  (6),  that,  if  a  man,  with  the  aasentof  die 
ordinary,  set  up  a  seat  in  navi  eccledig  for  himself,  and  ano* 
tber  man  pull  up  the  same,  or  defaceth  it,  trespass  fi  et 
amUs  will  not  lie  against  him,  because  the  freehold  is  in 
the  parson,  and  he  bath  no  remedy  for  the  same,  but  tosor 
the  party  in  the  Ecclesiastical  Court;  and  he  said,  thatfaB 
had  seen  a  judgn^ent  in  6  Edw.  6,  that  if  execntora  lays 
grave-stone  upon  the  testator  in  the  church,  or  aet  up  hb 
coat-armour  in  the  church,  if  the  parson  or  vicar  doth  r^ 
move  them,  or  carry  them  away,  that  they,  or  the  heir, 
may  have  their  action  upon  the  case  against  the  parson  or 
vicar ;  and  m  Comyng^s  Digest  (c),  the  case  of  Crarten  ?• 
PyrUy  is  referred  to  as  an  authority  to  shew,  that,  if  a  ]m^ 
son,  &c.  remove  a  grave-stone  or  coat-armour  of  one  de- 
ceased, out  of  the  church,  an  action  upon  the  case  for  a 
malicious  misfeasance  lies  against  him. 

The  Court  took  time  to  consider,  whether  they  shodd 
grant  a  rule  or  not,  and — 

Lord  Chief  Justice  Best  now  gave  his  opinion  as  fel- 
lows:— This  was  an  action  of  trespass,  for  removing  and 
erasing  an  inscription  from  a  tomb-stone ;  and  it  was  ob- 


(a)  1  Barn.  &  Aid.  493.  (e)  Tit.  ''Action  upon  the  Cue  for 

(6)  Godbolt,  200.  Misfeasance,"  A.  6. 
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jetted  at  Nisi  Prius^  and  again  on  the  motion  for  a  new         1625. 
trial,  that  trespasB  could  not  be  maintained,  but  that  the  " 

puantm  a  remedy,  if  any^  was  by  an  action  on  the  case.    I  v. 

entertained  no  doubt  at  the  trial  but  that  some  species  of 
action  was  maintainable ;  and  I  have  since  found  the  fol- 
lowing authority  in  Coke  Littleton,  which  appears  to  me 
waMdeat  to  shew  that  my  opinion  was  well  founded.  Lord 
C6ie  says  (a),  'ViT  a  nobleman,  knight,  esquire,  &c.  be 
Imried  in  a  church,  and  have  his  coat^armour  and  pen- 
nons, with  his  arms,  and  such  other  ensigns  of  honour  as  be- 
long to  his  degree  or  order,  set  up  in  the  church,  or  if  a 
gra^e^iome  or  tomb  be  laid  or  made  for  a  monument  of 
him,  in  this  case,  albeit  the  freehold  of  the  church  be  in 
the  parson,  and  that  these  be  annexed  to  the  freehold^  yet 
cannot  the  parson  or  any  take  them  or  deface  them,  but  he 
jaaabject  to  an  action  to  the  heir  and  his  heirs  in  the  ho* 
noor  and  memory  of  whose  ancestor  they  were  set  up;  and 
jM>ld,that  the  wife  or  executors  that  first  set  them  up 
y  have  an  action  in  that  case  against  those  that  deface 
Aem  in  their  time."  That  passage  is  directly  in  point  to 
■hew  that  the  heir  may  bring  an  action ;  but  it  does  not 
•tate  what  form  of  action  was  to  be  adopted,  or  whether 
the  remedy  was  by  trespass  or  case.  It  is  most  material^ 
tluit  the  proper  form  of  action  should  be  strictly  attended 
t^,  andf  upon  full  consideration,  we  are  all  of  opinion  that 
ttie  present  form  of  action  is  right ;  and  the  ease  of  Dawtrit 
ir«  Dee,  as  reported  in  RoUe,  appears  to  be  expressly  in 
point,  where  Lord  Chief  Justice  Mountague  and  Mr.  Justice 
HaughUm  took  the  distinction,  and  held,  that,  if  one  claim  to 
Imtc  a  seat  in  a  church,  he  may  maintain  trespass  for  break- 
ing it;  but  where  he  claims  lib^ty  only  to  sit  there,  he  shall 
hsveanactiononthecase.  Although, in /S'tocX:«  v. £ooM, Mr. 
Justice  Bmller  said  (6),  '^  trespass  will  not  lie  for  entering  in* 
;to  a  pew  ;*'  still  he  assigned  a  reason,  vtx.  that  the  plwitiff 

(a)  Co.  Lit.  18  b.  (h)  1  Term  Rep.  430. 
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1825.        had  not  the  exclusive  possession,  the  possessioa  of  die 
Spoon£b       church  being  in  the  parson*     But  another  reason  why  ties- 
V-  pass  will  not  lie  for  remoying  a  person  from  a  pew,  is,  that 

seats  in  a  church  are  in  the  disposition  of  the  ordinary  o{ 
the  diocese,  who  may  put  in  one  person,  and  then  remore 
him,  and  put  in  another,  for  the  convenience  of  the  parish; 
unless  there  be  a  faculty.  But  the  distinction  m  Dawtrie 
'  V.  Dee  appears  to  me  to  be  founded  in  good  sense,  and  con- 

sistent  with  law  and  reason ;  and  though  it  may  once  hate 
been  doubted,  it  is  consistent  with  other  decisions.  Al- 
though in  Frances  Y,  Ley  it  is  stated  to  have  been  resolved 
that  a  monument  in  the  church  or  church-yard  cannot  be 
beaten  down  or  defaced  by  the  parson,  oidinary,  ov  others; 
and,  if  it  be,  that  the  heir  by  descent  may  have  an  action 
upon  the  case,  as9jSdfir.  4, 14:  yet,  on  reference  to  the  Year 
Book,  it  does  not  appear  what  the  form  of  the  action  dieie 
was.  But  in  Garven  v.  Pym,  the  authority  alluded  to  was 
cited  as  Dame  Wickers  case,  where  it  was  adjudged,  tfaat 
trespass  would  lie  against  the  parson  for  taking  away  her 
husband's  coat-armour.  That  case  was  also  cited  in  Our- 
veris  case  as  having  been  decided  in  9  Hen.  4;  but  it  is  in 
the  Year  Booh,  9  Eim  4,  14.  In  Pym  v.  Gorwyn  (a),  Lord 
Coke  cited  Lady  Grays  case,  where  she  brought  irespau 
against  the  parson  for  destroying  her  husband's  arms  and 
helmet  in  the  church,  and  it  was  held  to  be  maintainable.  In 
a  case  like  the  present,  where  it  is  clear  that  some  species  of 
action  is  maintainable,  one  authority  is  sufficient.  An  allu- 
sion has  been  made  by  my  Brother  Wilde  to  cases  of  felony, 
viz,  with  respect  to  a  tree  severed  and  carried  away  by 
one  continuous  act,  that  the  taking  could  not  be  felonious, 
unless  some  interval  had  elapsed  between  the  severance 
and  removal.  We  ought  not,  however,  to  apply  a  case 
of  felony  to  the  principles  of  common  law ;  for  in  criminal 
cases,  very  nice  distinctions  are  taken  to  faxorem  rU^i 

(a)  Moore,  8/9. 


IN  THE  SIXTH  YEAR  OF  GEO.  IV.  501 

but  even  in  those  cases  a  very  slight  interval  between  se-         1825. 
verance  and  removal  will  make  the  thing  severed  a  chattel :       ^    "^ 

®  '        Spooner 

and,  when  removed  animofurandi,  it  falls  within  the  princi-  v. 

Brewstek* 

pie  of  goods  stolen,  and  taken  from  one  county  into  another. 
It  is  said,  however,  that  trespass  cannot  be  maintained,  be- 
cause the  freehold  of  the  church-yard  is  in  the  parson; 
but  it  does  not  follow  that  monuments  or  tomb-stones  there- 
in placed  or  set  up  are  not  the  property  of  those  who 
erected  them.  If  a  person  grant  a  lease,  reserving  the 
trees  growing  on  the  land,  andthe  tenant  cut  them  down,  he 
18  liable  to  an  action  of  trespass.  So,  although  a  parson 
may  have  the  freehold  of  the  church-yard ;  yet  he  cannot 
remove  or  deface  tomb-stones  therein,  as  the  property  in 
them  remains,  either  in  the  persons  erecting  them,  or 
IB  the  heirs  of  the  party  in  memory  of  whom  they  are 
set  up. 

Mr*  Justice  Park.  — Lord  Coke  is  an  express  authori- 
ty to  shew  that  the  possession  of  monuments  ^r  tomb- 
stones is  not  in  the  parson,  but,  either  in  those  persons  who 
erect  them,  or  in  the  heirs  of  the  deceased. 

Mr,  Justice  Gaselee. — The  case  of  Garcen  v.  Pym^ 
u  reported  in  Godbolt^  merely  decides,  that,  if  a  man, 
with  the  assent  of  the  ordinary,  set  up  a'  seat  in  the  nave 
of  a  church,  and  another  pull  it  up  and  deface  it,  trespass 
irill  not  lie  against  him,  because  the  freehold  is  in  the  par- 
ion;  and  that  his  only  remedy  is,  to  sue  the  party  in  the 
EWuslesiastical  Court. 


Mr.  Justice  Bur  rough  concurring — 


Rule  refused  (a). 


(a)  See  Comyns's  Digest,  tit.  "  Cemetery,"  C 
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jS/Sa!'  Weatherill  v.  Howard. 

To  adecifemition  JL  HIS  was  ah  action  of  trespass. — The  declaration  slat* 
MMuWng  the  ®^*  ^^^^  ^^^  defendant,  on  &c.,  at  &c.,  with  force  and  anna, 
plaintiff,  beat-     g^Q    made  an  assault  on  the  plaintiff,  and  beat,  bruised, 

ing  and  lucking  *-  '  ' 

him,  and  tearing  wounded,  and  iH-treated  him,  and  struck  him  many  severe 
defendantpiead^  <U3d  violent  Strokes  and  blows  on  different  parts  of  hia  bo* 

SJtSJof  At  ^y>  ^^^  «®'*^^  *"^  ^^^^  ^^^  ^  ^^  plaintiff,,  and  kicked 
said  supposed      and  dragged  him  about,  and  then  and  there,  with  force  and 

tusaulti,  in  imiti- 

ntr  and  firm  as  violence,  rent  and  tore  his  clothes  and  wearing  appard 
^SiSef  ^"^  which  he  then  had  on.  The  defendant  pleaded  that  he 
n^^t  ^* ha  -  ^^^  ^^^  6^'^y  ^f  ^^^  said  supposed  assa$Uts  above  laid  to 
ing  found  a  his  ch&Tge,  OT  any  or  either  of  thepi,  in  manner  and  form  as 
plaintiff,  dama-  ^^^  plaintiff  had  above  thereof  complained  against  him; 
S'judire*iurt  ^^  which  issuc  was  joined.  At  the  trial,  before  Lord  Chief 
havingcertified:  Baron  Alexander,  at  the  last  Assizes  for  the  county  of 
plaintiff  was  en-  £i^/,  it  appeared  that  the  defendant  had  merely  collared 
^to  SanX""  and  struck  the  plaintiff,  and  the  Jury  found  a  verdict  for  the 
"■^■'  *f^**®  latter,  damages,  twenty  shillings;  but  nothing  was  said  as 
denied  the  bat-  to  costs,  nor  did  liis  Lordsliip  certify  that  a  battery  bad 
of  Oie  clothes,  been  proved.  The  plaintiff's  costs  were  afterwards  taxed 
^aul  "  ^^    **  ''^*'-'  ^"^>  ^"  the  defendant's  agent  inspecting  tbe/wt^ 

ieay  he  found  that  it  had  been  a1tet<ed  as  to  the-amount 
of  the  costs ;  and  the  associate,  on  an  aj^plication  being 
made  to  hifn,  stated,  that  he  had  at  first  indorsed  on  Ae 
postea,  ^^  damages,  S0«.,  costs,  1^.,"  but  that  be  afterwards 
V  altered  the  9Q^.  costs,  to  40#..,  on  the  plaintiff's  attorney 
insisting  that  the  plaintiff  was  entitled  to  full  costs,  as 
there  was  a  battery  and  tearing  of  his  clothes  alleged  in 
the  declaration ;  and  that,  as  the  plea  merely  denied  that 
the  defendant  was  guilty  of  the  assaults  above  laid  to  his 
charge,  he  had  thereby  admitted  the  battery  and  tearing 
of  the  plaintiff's  clothes.  The  Prothonotary  having  al- 
lowed the  plaintiff  his  full  costs,  and  judgment  for  the  in- 
creased costs  having  been  accordingly  signed — 


Howard. 
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Mr.  Serjeant  WiUe,  in  the  last  Term,  obtained  a  rule         1825. 
nisi  that  8P  much  of  the  judffment  as  related  to  the  in-    ^^^    ''     ' 

.  Wbatubrill 

creased  costs  might  be  set  aside;  that  the  indorsement  on  ^  v. 
theposiea  might  be  amended,  by  restoring  the  sum  of  208. 
costs,  as  it  originally  stood;  and  that  the  Pr«thonotary 
might  be  at  liberty  to  review  his  taxation.  The  learned 
Serjeant  cited  the  cases  of  Mears  v.  fCrreenaway  {a),  and 
JLodwaod  r.  Siannard  {b\  as  establishing  the  principle, 
that,  in  whatever  shape  an  injury  or  damage  to  the  plain-' 
tiflTs  clothes  be  charged  in  the  declaration,  in  an  action 
wi  assanlt  and  battery,  the  plaintiff  will  not  be  entitled  to 
lull  costs,  on  a  general  verdict  in  his  fiivour,  if  the  dama- 
ges be  &nnd  under  40^.,  and  the  Judge  omit  to  certify 
tiuit  an  assault  and  battery  were  sufficiently  proved ;  at 
least,  where  the  injury  to  the  clothes  is  charged  in  the 
ome  count  with  the  injury  to  the  person  of  the  plaintiff, 
and  is  aBeged  to  have  been  committed  at  the  same  time 
wad  place. 

Mr*  Seijeant  VcwghcM^  and  Mr.  Serjeant  Lawes,  now 
skewed  cause,  and  submitted,  that,  as  the  declaration  con* 
tained  three  distinct  charges  against  the  defendant,  vtM. 
die  aucndting  the  plaintiff,  beating  and  kicking  him,  and 
tearing  his  clothes^  and  as  the  plea  was  confined  to  the  of- 
sauking  only,  the  battery  and  tearing  of  the  clothes 
were  thereby  admitted ;  and,  therefore,  that  the  plaintiff 
was  entitled  to  his  full  costs.  The  only  fact  put  in  issue  by 
the  plea,  was,  the  assault ;  and  the  plaintiff  might,  if  he 
bad  thought  proper,  have  signed  judgment  for  want 
of  a  plea,  as  to  the  battery  and  tearing  his  clothes ;  in- 
stead of  which  be  had  joined  issue  as  to  the  assault  only. 
hi  Smith  V.  Edge{c),  where,  to  an  action  for  an  as- 
eauk  and  battery,  the  defendant  pleaded  the  general  issue, 

(a)  1  Hen.  Bl.  291.  (&)  5  Term  Rep.  482. 

(c)  6  Term  Rep.  562. 
ll2 


Weatherill 


(;ases  in  trinity  term, 

and  a  justification  to  the  whole,  and  the  plaintiff  obtained 
a  verdict,  with  one  farthing  damages,  it  waslield  that  he 
0.  was  entitled  to  his  full  costs. 

Howard. 

Lord  Chief  Justice  Best.  — I  am  clearly  of  opinion,  that 
the  plaintiff  in  this  case  is  not  entitled  to  his  full  costi. 
The  defendant  pleaded,  that  he  was  not  guilty  of  the  sup- 
posed assaults  above  laid  to  his  charge,  in  manner  and  form 
as  the  plaintiff  had  above  thereof  complained.  That,  in 
substance,  denies  the  battery  and  tearing  of  the  dothes, 
as  well  as  the  assaults.  Although  th&plea  would  have  beoi 
more  accurately  drawn  if  the  word  ''  trespasses**  had  been 
introduced,  yet  the  mere  omission  of  that  word  will  not  en- 
title the  plaintiff  to  his  costs.  He  bas  joined  issue  on  the 
whole  of  the  plea,  from  which  it  must  be  inferred,  that  the 
battery  and  tearing  of  the  clothes  formed  part  of  the  as- 
sault, and  were  committed  at  one  and  the  same  time;  and 
it  was  never  intended  that  the  assault,  battery,  and  tearing 
the  clothes,  should  be  presented  to  the  Jury  as  three  dis- 
tinct and  substantive  causes  of  action.  The  case  of  Smith 
V.  Edge  is  altogether  distinguishable  from  the  present, 
as  there  the  defendant,  in  his  plea,  admitted  the  assaalt* 
but  attempted  to  justify  the  battery  as  well  as  the  assault, 
which  he  failed  to  do. 

Rule  absolute. 


'^^rsdav,  Wyatt  V.  CocKs  and  Wife. 

June  9th'       _^ 

Where,  in  an  ac-  J  HIS  was  an  action  of  slander,  in  giving  the  plaintiff,  « 
iox^^yingAKT'  ^^alc  servant,  a  false  character.  The  fourth  count  of 
vant  a  false  cha-  the  declaration  (on  which  the  verdict  was  taken  for  the 

racter,  a  rule  for  ^      ^  ^ 

a  new  trial  was    plaintiff,   damages   100/.,)  charged  the  defendant's  wife 

made  absolute, 

and  the  plaintiff 

had  leave  to  amend  one  of  the  counts  of  the  declaration,  in  order  that  the  words  chai^d  to  have 

been  spoken  might  be  made  to  correspond  with  those  proved  at  the  6r8t  trial,  the  Court  allowed  a 

new  count  to  be  added,  to  enable  the  parties  to  try  the  merits  at  the  second  triaU 
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with  having  said,  ^^  that  the  plaintiff  was  very  unsteady;** 
and  the  person  to  whom  the  character  was  given,  proved 
that  the  words  were,  that  "  there  was  a  general  want  of 
steadiness  in  the  plaintiff."  In  the  last  Hilary  Term,  a 
role  for  a  new  trial  was  made  absolute ;  and  the  plaintiff 
had  leave  to  amend  the  fourth  count  of  the  declaration,  in 
order  to  make  the  words  therein  laid  correspond  with  those 
proved  at  the  trial. 

Mr*  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ap* 
plied  for  a  rule  to  shew  cause  why  another  count  should 
not  be  added  to  the  declaration,  charging  the  words  as 
proved  on  the  former  trial,  and  that  the  fourth  might  re- 
main as  it  originally  stood. 

Mr.  Seijeant  Vaughan  now  shewed  cause,  submit- 
ting, that,  as  the  Court  had  merely  directed  the  fourth 
count  to  be  amended,  a  new  one  could  not  be  added,  as  it 
would  have  the  effect  of  introducing  a  new  cause  of  ac- 
tk>n. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  relied  on  the 
case  of  Brown  v.  Crump  (a),  where,  the  plaintiff  having 
ebtained  leave  to  amend  a  count  in  his  declaration  which 
had  been  demurred  to,  and  added  new  counts,  containing 
no  new  cause  of  action,  but  only  varying  the  manner  of 
stating  that  which  was  demurred  to,  the  Court  refused  to 
order  them  to  be  struck  out,  as  they  might  be  necessary 
to  meet  the  different  circumstances  of  the  case ;  and  he 
submitted  that,  in  this  case,  as  the  new  trial  was  granted 
in  order  to  try  the  merits,  the  Court  would  allow  the  de- 
claration to  be  amended  as  prayed. 
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1825. 
Wtatt 

V.' 

Cocks. 


(«)  1  Marsh.  609;  S.C.S  Taunt.  300. 
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The  Court,  considering  that  the  case  o{  Brown  r.  0«»p 
was  precisely  in  point,  ordered  the  rule  to  be  made — 

Absolute,  on  payment  of  costs. 


IN  THE  EXCHEQUER  CHAMBER. 


Friday 
June  lOM. 


Williams  and  Others  r.  Barton  and  Another. 

[In  Error.] 

.B. and  CO.  ThIS  was  a  writ  of  error  from  the  Court  of  J^ii^'f 
Bench.  The  plaintiffs  below  had  sued  in  trover,  to  re- 
cover from  the  defendants  below  the  value  of  certain 
East  India  warrants  for  the  deUvery  of  a  (quantity  of  oot- 
ton,  and  of  certain  quantities  of  eotton  stated  in  the  dedft- 
ration.     Plea — Not  Guilty. 

At  the  trial,  before  Lord  Chief  Justice  Abbott,  at  the 
London  Sittings  after  Michaelmas  Term,  1831,  a  verdiel 
was  found  for  the  plaintiffs  below.  Damages,  7,137/.,  sub- 
ject to  the  opinion  of  the  Court  below  on  a  special  esse. 
were  left  in  their  The  oasc  was  argued  in  the  Court  below  m  Hilmii  Temi 

possession  as  the    ,___        ,.,  .  /•ii...^. 

brokers  of  ^.  B.  182£,  wheu  judgment  was  given  for  the  plaintiffs  below  («). 
tlTth^uVchawI,  The  case  was  afterwards  turned  into  a  special  verdict,  tip- 

C.  D.  paid^.i?. 

one  half  of  the  value  of  the  cotton.  When  half  the  pnrchases  had  been  completed,  Ae  hrdcmvoe 
apprised  of  the  interest  that  C.  D.  had  in  the  goods  purchased.  A,  B.,  after  tbUp  4lraclid  tkt 
brokers  to  procure  him  a  loan  on  the  security  of  the  warrants ;  and  E.  F,  advanced  money  by  i^ 
counting  bills  drawn  by  A,  B,  upon  the  brokers,  as  a  security  for  which  the  whol?  •£  tlw  wvnofe 
were  deposited  with  E.  F.  by  the  brokers.  While  thev  were  so  deposited,  the  brokers  recehrcd  fi- 
rections,  both  from  A,  S.  and  C  D.,  to  make  a  division  of  the  goods  held  <m  fhdr  Joiat  metrnt; 
which  they  did,  by  appropriating  specific  warrants  to  each  party :  and  the  diviaioo  ww  apfi«f«d<f 
by  both.  After  half  the  bills  had  been  paid,  the  brokers  were  directed  by  A.  B.  to  get  the  oCbcrhsV 
renewed,  which  E.  F,  aireed  to  do,  and  accordingly  discounted  fresh  biUa;  and  tht  brqkerslhenici 
in  the  hands  of  E.  F.,  ab  a  security  for  the  money  last  advanced,  Uie  warranU  appropriated  to  C  A, 
£.  F.  not  then  knowing  that  C.  D.  had  any  interest  in  them : — Held,  that,  by  ne  division,  (henl* 
ginal  lien  of  E,  F,,  and  the  partnership,  or  tenancy  in  common,  of  A.  B.  and  C.  i>.  were  iliiiimtoi 
and  that,  that  being  6f>,  the  second  pledge  was  the  pledge  of  a  specific  chattel  belonging  to  CD-, 
which  the  brokers  had  no  authority  to  make;  and,  consequently,  that  C,  Z>«  might  w»«»fT»«««  tiofer 
against  E.  F,  to  recover  the  goods  so  pledged. 


A 

having  agreed 
to  purchase  cot- 
tons on  their 
joint  account, 
A,  B.  directed 
his  brokers  to 
buy  the  same. 
The  purchases 
having  been 
made.  East  In* 
dia  warrants  or 
orders  for  deli- 
very were  made 
out  in  the  name 
of  the  brokers, 
and  the  cottons 


(a)  Sec  5  Barn.  &  Aid  295, 


Bartoh. 
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on  wiuch  a  writ  of  erroi;  was  brought  by  the  defendanta  be-         1895. 
low,   which   now  came  on  for  argument  in  thi^   Court.      ^T^"         * 
The  special  verdict  was  in  substance  as  follows: — 

*'  In  the  y^ar  18 18,  Jehn  Moon^  who  then  carried  on 
business  at  Manchester  as  a  cotton  merchant,  under  the 
firm  of  c/.  Moan  ^  Son,  having  agreed  with  the  plaintiffs 
below,  who  also  carried  on  business  at  Manchester ^  to 
make  a  purchase,  on  joint-account  with  them,  of  cottons, 
gave  directions  to  his  brokers,  Hunt  ^  Sharp,  of  London, 
to  purchase,  at  the  East  India  Company's  sales,  cotton  to  a 
considerable  amount,  on  the  account  of  J.  Moon.  Hunt 
^  Sharp  accordingly  purchased,  at  several  sales  between 
the  months  of  January  and  June  in  that  year,  cotton  to. 
the  amount  of  20,000/.,  and  obtained  orders  for  the  delive« 
rjr  of  it,  commonly  called  East  India  warrants,  which 
w«re  made  out  in  the  name  of  Hunt,  as  the  broker  em- 
fdoyed  at  the  sale,  and  were  left  in  the  possession  of  Huni 
^  Sharp,  as  the  brokers  of  the  said  J.  Moon*  The 
plaintiffs  below,  immediately  after  the  purchases,  paid 
Moon  one  half  of  the  value  of  the  cottons.  Hunt  ^ 
JSOharp  knew  that  Moon  ^  Son  were  occasionally  in  the  ha- 
bit qf  making  purchases  qp  joint  account;  but,  at  the  time 
of  making  the  first  purchases  in  question,  they  had  no  know- 
ledge that  the  plaintiffs  below  were  in  any  way  concerned. 
When  half  the  purchases  were  completed,  Hunt  Sf  Sharp 
were  apprised  by  Moon  ^  Son  that  the  plaintiff?  below  had 
an  interest  in  the  purchases  in  question.  It  was  subse- 
quently agreed  between  the  plaintiffs  below  and  J.  Moon, 
Unit  the  cottons  should  be  divided;  and,  accordingly,  di- 
HMtioiis  contained  in  letters,  dated  the  6th  and  11th  Feb- 
tmary,  1819,  were  given  by  the  plaintiffs  below  to  Hunt 
^  Sharp,  to  make  division  of  the  cottons  held  by  them 
oil  the  joint  account  of  Moon  ^  Son  and  the  plaintiffs  be- 
low ;  and  Hunt  #  Sharp  having  received  similar  direc- 
tions firom  Moon  8f  Son,  about  the  same  time,  proceeded  to 
make  the  division,  by  specifying,  in  separate  columns,  the 
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V, 
Barton. 


1825.         warrants   which  were  respectively   appropriated  to  the 
Williams      plaintiffs  below,  and  to  Moon  ^  Son;  and  on  the  20th  Felh 
ruarify  1819,  they  communicated  such  division  to  both  par- 
ties, and  received  their  approbation  of  the  same. 

About  the  latter   end    of  November,   1818,  Hunt  ^ 
Sharp  had  received  directions  from  J.  Moon,  to  procure 
him  a  loan  of  from  20,000/.  to  25,000/.  on  the  security  of 
the  East  India  warrants  then  in  their  possession,  and  they 
informed  the  defendants  belpw  of  the  request  of  J.  Moon, 
and  applied  to  them  to  discount  the  acceptances  of  them, 
Hunt  Sf  Sharp,  on  bills  drawn  on  them  by  Moon  ^  Soh, 
upon  the  security  of  the  whole  of  the  warrants ;  which  the 
defendants  below  agreed  to  do.     Accordingly,  eight  bills 
of  exchange,  payable  three  months  after  date,  were  drawn 
by  Moon  ^  Son  upon,  and  accepted  by.  Hunt  8^  Sharp, 
for  sums  amounting  in  the  whole  to  20,272/.,  two  of  which 
were  dated  on  the  24th  November,  two  on  the  26th  'Novem- 
ber, two   on  the  28th  November,  one   on  the   Ist  De- 
cember,  and  one  on  the  2d  December,  1818,  falling  due  re- 
spectively on  the  27th  February,  the  1st,  SvAjAtth^  and  5th 
of  March,  1819;  all  of  which  were  duly  paid  at  maturity. 
These  bills  were  discounted  by  the  defendants  below  in  the 
hegmniDg  of  December,  1818,  and,  at  the  time  of  receiving 
the  money  from  the  defendants  below,  and  as  a  security 
for  the  payment  of  the  bills.  Hunt  ^  Sharp  deposited  with 
the  defendants  below  the  whole  of  the  warrants. 

On  the  23d  February,  Hunt  %  Sharp  received  from 
Moon  the  following  directions  contained  in  a  letter  dated 
\5\h  February ,  1819:  "  Half  the  amount  from  WilUamn 
is  all  I  would  wish,  or  even  nothing  if  you  could  force  off 
every  bale  of  cotton  I  have  in  London,  cash  in  time.  If 
half  should  be  done  by  Williams  ^  Co,,  Mr.  Bartons 
warrants  might  still  remain."  In  consequence,  an  applica- 
tion was  made  by  Hunt  %  Sharp  to  the  defendants  i)e- 
low  to  renew  10,000/.  of  the  amount  of  the  original 
bills,  which  they  agreed  to  do  by  discounting  other  bills  si- 


Bakton. 
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milar  to  the  former^  on  a  sufBcient  number  of  the  warrants         1825. 
to  cover  them  to  that  amount  being  left  as  a  security  for      ^   " 
such  renewal.     Hunt  8^  Sharp  did  not,  at  any  time  pre-       _  v. 
vious  to  such  renewal,  communicate  to  the  defendants  be- 
lowy  that  any  alteration  had  taken  place  in  the  property, 
or  that  the  plaintiffs  below  had  any  concern  in  it.     On  the 
2d  March^  Siarp,  of  the  firm  of  Hunt  %  Sharp,  received 
the  warrants  from  the  defendants  below^  for  the  express 
purpose  of  dividing  them^  so'as  to  take  10,000/.  worth  of 
them  away,  and  to  return  10,000/.  worth  to  the  defendants 
below  to  remain  as  a  security  for  the  renewed  bills,  and 
took  them  to  his  counting  house  for  the  purpose  of  mak- 
ing such  separation;  and,  having  done  so,  he  returned  to 
the  defendants  below  the  warrants  belonging  to  the  plain- 
tifis-below,  and  retained  those  which  had  been  appropri- 
ated to  Moon  and  Son;  and  in  so  doing  he  acted  by  the 
direction  of  Moon  and  Son,  but  without  any  communica- 
tion with,  or  authority  from,  the  plaintiffs  below.    On  the 
Sd  March  the  defendants  below  discounted  two  bills,  of 
S400/.  8^.,  and  2569/.  1^.,  respectively,  drawn,  as  before, 
by  Moon  ^  Son  upon,  and  accepted  by.  Hunt  ^  Sharps 
and,  on  the  1 1th  March,  two  other  bUls,  of  2426/.  IBs.,  and 
2564*/.  16«. ;  which  four  bills  amounted  to  10,121/.,  and 
wbich  were  dishonoured  when  they  became  due.    All  the 
transactions  relating  to  the  drawing,  accepting,  and  dis- 
counting of  the  bills,  and  the  depositing  the  warrants  with 
the  defendants  below,  took  place  without  the  knowledge, 
privity,  or  consent,  of  the  plaintiffs  below  (a).  The  defend- 
ants below  disposed  of  the  warrants  and  cottons  to  their 
own  use,  and  sold  the  cottons  for  7,3S7L 

The  question  submitted,  by  the  special  verdict,  for  the 
opinion  of  the  Court,  was,  whether,  upon  the  whole  mat- 
ter, the  defendants  below  were  or  were  not  guilty  of  the 

(a)  This  latter  fact  was  added  to  the  special  verdict. 
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1825.        trover  and  converakm  of  the  wIioIq,  of  the  moiety  of  tk 
warrantR  and  cottons. 


Mr.  Tindal^  for  the  phtintiffs  in  error. — ^Na  fraud  can 
be  imputed  to  either  of  tlie  parties  before  the  Courts  as 
the  defendants  io  «rror  were  akogethsr  ignocaat  oi  the 
transaction  which  took  place  between  Sharp^  the  bndur, 
and  Moon  ^  Son^  and  the  pkuntifia  in  errf>r  were  equal- 
ly ignorant  of  the  interest  the  defendant  iu  error  had  in 
the  warrants  and  CDtton9  soni^t  to  be  recovered  by  this 
action.    The  question,  therefore^  to  be  decided^  ia  eoe 
of  strict   and  rigid  law»  and;  d^i^nds  a^    two  poiotR 
The  plaintiffs  in  error  ceiiteiided,^r«^  that  they  had  a 
lien  on  the  whole  of  the  wu^rants  deposited  with  them»  or, 
at  ail  events,  on  an  uncGvided  moiety  of  them,  to  the  eztest 
of  the  biUa  last  accepted*       But,  if  that  were  not  so, 
secondly^  that  they  were  tenants  in   common  with  the 
defendants  in  error  of  the  whole  of  the  warrants  so  depo- 
sited ;  and,  therefore,  that  they  were  not  liable  to  be  sued  in 
trover,  as  that  action  cannot  be  maintained  by  one  ten* 
ant  in  common    against   another.    The  interest  which 
the  defendants  in  error  and  Moon  ^  Son  had  in  the  cot- 
tons may  be  considered  in  two  points  of  view:   either  that 
the  defendants  in  error  were  sub-contractors  under  Moa» 
^  Son  for  a  moiety  of  the  property  previously  vested  in  the 
latter,  in  which  case,  the  pledge  of  the  whole  of  the  war- 
rants by  the  broker,  and  the  lien  on  them  by  the  plaintiffii 
in  error,  would  have  been  legal;  or,  if  both  were  originally 
interested,  that  then  they  were  partners  in  the  transaction; 
and,  in  either  case,  the  pledge  made  by  the  broker  would 
bind  their  interest.     That  the  plaintiffs  below  were  sub- 
contractors with  Moon  ^  Son,  is  supported  by  the  fiicts 
found  by  the  special  verdict.     Mooii  was  the  person  who 
first  gave  directions  for  the  purchase  of  the  cottons  on  his 
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ownaceoimt;  and  they  wete  purchased  accordingly.  The  18SK. 
warrants  were  made  oat  to  Hunt  ^  Sharp  as  his  brok- 
ers; and  they  at  that  time  had  no  notice  that  the  plain- 
ttfis  below  had  any  interest  in  the  cottons,  but  looked  to 
Moan  alone  as  the  real  purchaser.  It  is  true,  that,  after- 
wards, the  brokers,  Huni  ^  Sharp^  knew  that  the  phdn- 
tMb  bek>w  had  an  interest  in  the  purchase.  But  that  cir^ 
cimistance  will  not  affect  the  rights  of  third  parties, 
wb6  were  ignorant  that  the  purdmses  were  joint,  at  Ae 
tine  they  were  made.  With  respect  to  them,  the  plain- 
tiffs below  cannot  be  considered  as  original  purchasers, 
iMit  only  as  sub-contractors ;  and,  if  they  were  merely  sucli, 
the  property  of  the  cottom  was  in  Mwm,  and  he  had  a 
right  to  dispose  of  them.  In  Saville  ▼•  Rabertstm  (a),  it 
was  hdki,  that  a  person  not  actuatty  a  partner,  and  liable 
at  tiie  time  of  a  contract,  cannot  be  charged  by  after- 
wards acknowledging  himself  to  be  responsible.  There, 
though  goods  were  purchased  for  the  purpose  of  being 
•hipped  on  a  mercantile  adventure,  yet,  as  the  supercar- 
go alone  appeared  in  the  transaction,  he  was  deemed  to  be 
Bolely  interested,  although  the  purchasers  were  each  to 
purchase  separately,  and  pay  for  the  goods  which  Were  to 
be  shipped.  So,  in  Young  v.  Hunier  {b),  where  (me  per- 
son purchased  goods  for  exportation,  and  another  was  af- 
terwards permitted  to  share  in  the  adventure,  it  was  held 
tiiat  the  vendor  could  not  recover  the  price  of  the  goiods 
against  the  person  who  took  the  subsequent  share;  and 
Lord  Chief  Justice  Gibbs  there  said,  **  I  am  by  no  means 
Off  opinion  that  there  may  not  be  a  case  where  two  houses 
shall  be  interested  in  goods  from  the  beginning  of  the 
purchase,  yet  not  be  both  liable  to  the  vendor;  as,  if  the 
parties  agree  among  themselves  that  one  house  shall  pur* 
chase  the  goods,  and  let  the  other  into  rn  interest  in  them, 
tiiat  other  being  unknown  to  the  vendor ;  in  such  a  case  Hxe 

(a)  4  Term  Rep.  720.  (6)  4  Taunt.  5S2. 


512  CASES  IN  TRINITY  T£RM> 


vendor  could  not  recover  against  hinii  although  such  other 
person  would  have  the  benefit  of  the  goods.**    Here  it  was 


Williams 


V.  not  known  to  the  brokers  that  the  plaintiffs  below  and  Moon 

^  San  were  joint  purchasers  of  the  cottons,  at  the  time  thie 
purchase  was  directed  to  be  made.  If,  however,  the  pur- 
chase vested  an  undivided  moiety  of  the  cottons  in  each 
of  the  parties  from  the  commencementi  yet,  as  the  purchase 
was  made  jointly  for  both,  and  each  had  an  interest, 
Moon  8f  Son  were  tenants  in  common  with  the  plaintifi 
below,  and  had  a  right  to  pledge  the  whole  as  against 
the  latter;  and  although  the  broker  had  only  authority  to 
pledge  the  undivided  share  of  Moon,  yet  the  defendants 
below,  by  taking  that  pledge,  became  tenants  in  conmion 
with  the  plaintiffs  below.  If  two  persons  purchase  an  ar- 
ticle jointly,  they  are,  until  severance,  tenants  in  common ; 
and  it  is  a  well  known  principle,  that  whatever  is  done  by 
one  of  two  tenants  in  common  wUl  bind  the  interest  of  the 
other ;  and  that  applies  to  cases  of  partners.  In  Raba  v. 
Ryland{a)y  it  was  held,  that  a  pledge,  by  one  partner,  of 
partnership  property,  would  bind  his  co-partners,  although 
the  pledge  was  made  without  their  privity  or  consent,  pro- 
vided the  pledgee  had  no  notice  that  the  property  was 
joint,  and  there  was  no  fraud  in  the  transaction.  There, 
Raba  and  Robles  having  purchased  clover  seed  at  Bpur- 
deaux,  on  the  joint  account  of  themselves  and  one  Caumoni, 
in  equal  thirds,  the  seed  was  shipped  to  the  consignment  of 
Caumoni f  and  a  bill  of  lading  and  invoice  were  transmitted 
to  him ;  and,  on  the  receipt  of  the  bill  of  lading,  he  lodged 
it  with  the  defendants  for  the  landing  and  sale  of  the 
seed,  and  afterwards  procured  from  them  an  advance 
of  money  on  it,  the  defendants  not  having  notice  of 
any  joint  interest  in  the  seed ;  and  Lord  Chief  Justice 
Dallas  said :  '*  The  situation  in  which  Caumont  stood, 
with  respect   to  the  property,  cannot  be    assimilated  to 

(«)  Gov's  Ni.  Pri.  Cas.  132 
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that  of  a  naked  factor  or  consignee.     Being  jointly  inter- 
ested in  the  seed  with  the  plaintiffs,  as  a  partner,  he  was  in 
that  character  possessed  of  the  entirety.    The  pledge  by       _  v. 
hinij  therefore,  does  not  resemble  a  pledge  by  a  factor,  to 
whom  goods  are  consigned  for  sale  merely.     As  a  partner, 
he  had  a  clear  right  to  sell :  indeed,  the  seed  was  consign- 
ed to  him  for  that  purpose ;  and,  possessing  that  right,  he 
borrows  money  of  the  defendants  on  the  security  of  this 
seed,  and  until  a  sale  of  it  can  be  effected.    .So  far  from 
its  being  pretended  that  the  defendants  had  notice,  that  the 
seed    was  partnership  property,  the  contrary  is  admits 
tedf  and,  under  his  Lordships  direction,  the  Jury  found 
a  verdict  for  the  defendants.     So  in   Tupper  v.  Hay- 
tharne  (a).  Sir  William  Grant  decided  at  the  Rolls,  that, 
.in  the  absence  of  collusion  and  fraud,  one  partner  may 
pledge  joint  property,  so  as  to  bind  his  co-partner,  although 
the  latter  be  ignorant  of  the  pledge.   These  cases  are  pre- 
cisely in  point  to  shew  that  no  distinction  can  be  drawn  in 
this  respect,  between  general  partners,  and  partners  in 
an  individual  transaction ;  and  here  it  b  quite  clear,  that, 
to  the  time  of  the  division  of  the  warrants,  the  plaintiffs 
below  and  Moon  ^  Son  were  partners;  and,  if  so,  the 
defendants  below  had  a  lien  upon   the  whole  of  them 
for  the  full  amount  of  the  bills  discounted  by  them,  or,  at 
all  events,  for  such  as  were  then  unpaid.    In  Ex  parte  Gel- 
lor  (6),  A.  and  £.,  trading  under  the  firm  of  A.  %  Co.,  agreed 
with  C.  to  purchase  goods  on  a  joint  account,  of  which  A. 
and  B.  were  to  have  the  management.  The  goods  were  pur- 
chased, and  C  paid  A.  ^*  Co.  for  his  share,  and  they,  with- 
out the  consent  of  C,  deposited  the  goods  with  Z>.,  who 
advanced  money  on  them,  and,  ignorant  that  C  was  con- 
cerned, debited  A.  ^  Co.  with  the  advances.     The  goods 
were  sold  at  a  loss,  and  a  commission  of  bankrupt  issued 
against  A.  and  J3.,  and  another  against  C ;  and  it  was  held 

(a)  Gow*8  Ni.  Pri.  Cas.  135  n.  (6)  1  Rose  Bank.  Cas.  297^ 
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1826.  that  D.  was  entitled  to  prove  his  balance  beycmd  the  pco- 
ceedsy  against  the  estate  of  C,  as  well  as  against  the  e»> 
V. ""  tate  of  A.  and  B.  Althoagh  it  may  be  said  that  the  sab- 
sequent  arrangement  as  to  the  division  of  the  warrants  de- 
prived Moon  of  the  right  to  pledge  those  belonging  to  the 
plaintiffs  below;  yet,  at  all  events,  the  defendants  below  had 
a  lien  on  Moon  ^  Son*s  undivided  moiety,  and  that  lien  was 
not  destroyed  by  their  entrusting  the  whole  of  the  war- 
rants to  Sharp^  as  they  did  so  in  utter  ignorance  4>f  the  in- 
terest the  plaintiffs  below  had  in  them ;  and  although  die 
division  was  made  by  Sharp,  and  he  wrongfully  returned 
the  warrants  belonging  to  the  plaintiffs  below,  still  Skatp 
was  the  agent  of  the  defendants  below  for  the  aole  pur- 
pose of  dividing  the  warrants  for  the  supposed  ben^tof 
Moon  ^  jS'on  alone;  and,  if  so,  the  lien  of  4he  defendants 
below  still  subsisted,  at  all  events,  to  the  extent  of  the  war- 
rants returned,  they  having  previously  had  a  lien  on  the 
whole. 

After  the  pledge  by  Moon,  the  plaintiffs  in  error  were 
tenants,  in  common  of  the  warrants  with  the  defendants  in 
error,  or,  at  all  events,  of  the  moiety  returned,  andlheie- 
fore  could  not  maintain  an  action  of  trover  unless  there 
had  been  a  destruction  of  the  property.  In  Coke  LiUk' 
ton  it  is  laid  down  (a),  that,  **  if  two  have  an  estate  in  com- 
mon, the  one  cannot  have  an  action  of  trespass  against  the 
other ;  for,  that  each  of  them  may  enter  and  occupy  in  com- 
mon, &c.,  per  my  et  per  tout,  the  lands  and  tenements 
which  they  hold  in  common.  But,  if  two  be  possessed  <rf 
chattels  personal  in  common  by  divers  titles,  as  of  a  hinrse, 
&c.,  if  the  one  take  the  whole  to  himself  out  of  the  possession 
of  the  other,  the  latter  hath  no  other  remedy  than  to  take 
this  from  him  who  hath  done  to  him  the  wrong,  to  occupy  in 
common,  &c.,  when  he  can  see  his  time,  &c.  ;**  andLordCbilei 
in  commenting  on  that  passage,  says,  **  if  two  tenants  in  com- 

(a)  Littleton,  Sect.  323.  (5)  Co.  Litt.  200  a. 
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nion  be  of  a  doTe-house,  and  the  one  destroy  the  old  doves,  1825. 
whereby  the  flight  is  wholly  lost,  the  other  tenant  m  com- 
mon shall  have  an  action  of  trespass  quare  vi  ei  armis  &c. ; 
fer  the  whole  flight  is  destroyed,  and,  therefore,  he  cannot 
in  bar  plead  tenancy  in  common;  and  so  it  is,  if  two  ten- 
ants in  common  be  of  a  park,  and  one  destroyeth  all  the  deer, 
an  action  of  trespass  lieth."  But,  when  property  in  the  thing 
sobsists,  neither  trespass  nor  trover  can  be  maintained* 
In  Heath  v.  Hubbard  (a),  it  was  held,  that  a  sale  of  the 
whole  of  a  ship  by  one  who  was  only  a  part-owner,  in  exclu- 
sion of  the  right  of  another  who  was  tenant  in  common 
with  him,  was  not  equivalent  to  the  destruction  of  the 
sabject^matter,  either  mediately  or  immediately,  so  as  to 
enable  his  co-tenant  to  maintain  trover  against  him  for  it, 
«s  the  ship  remained  in  specie :  and  the  case  of  Bar^ 
mardiBton  v.  Chapman  is  there  cited  (6),  where  one  tenant 
in  common  of  a  ship  took  her  away  and  sent  her  to  the 
West  Indies y  where  she  was  lost  in  a  storm ;  in  trover. 
Lord  Chief  Justice  King  left  it  to  the  Jury,  to  say  whether, 
"by  the  defendant's  force,  the  ship  was  actually  taken  from 
ihe  pbdntiff*,  and  secreted,  and  carried  out  of  his  power  to 
|H^serve  her,  and  a  destruction  happening  in  those  cir- 
Mmstances,  whether  it  should  not  be  found  to  be  a  de- 
'ainielion  by  the  defendant's  means ;  which  the  Jury  found, 
wstA  the  Court  afterwards  held  that  the  direction  to  the 
Jury  was  right,  and  refused  a  new  trial.  From  these  au- 
thorities it  is  quite  clear,  that  the  true  distinction  in  or- 
der to  enable  a  party  to  maintain  trover,  is,  whether  the 
aobject-matter  be  destroyed  or  not.  Here  the  cottons 
w«re  only  changed  or  converted  into  money;  and,  if  the 
-pkuntifFs  below  had  any  remedy,  it  was  by  filing  a  bill  in 
Bquity  for  an  account  of  the  proceeds  of  the  sale  of 
the  cottons. 

Mr.  F.  Pollock y  contrd. — It  is  found  as  a  fact,  that  the 

(a)  4  East,  1 10.  (b)  Bull.  Ni.  Pri.  7  £d.  34.  S,  C.  4  East,  121,  n. 
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1825.         original  agreement  was,  to  make  a  purchase  on  the  jomt- 
WiLLiA         account  of  the  plaintiffs  below  and  Moon.     The  formeri 
»•  therefore,  were  not  sub-contractors  with  the  latter;  and,  if 

so,  that  disposes  of  the  case  of  Young  v.  Hunter  ^va  there, 
the  original  purchaser  afterwards  permitted  another  to 
share  in  the  adventure.  Admitting  that  Moon*  directed 
his  brokers  to  make  a  purchase  on  his  account,  yet  the 
purchase  was  not  made  in  the  name  of  Moon^  but  in  that  of 
Hunt  the  broker,  and  the  warrants  were  made  out  accord- 
ingly. When,  therefore,  the  contract  was  made  by  him,  it 
enured  for  the  benefit  of  all  the  parties  really  interested; 
and  Hunt  was  not  a  trustee  for  il/oon  alone,  but  also  for  the 
plaintiffs  below,  it  being  originally  intended  that  both 
parties  should  be  jointly  interested  in  the  purchase.  It  fil^ 
ther  appears,  that,  immediately  after  the  purchase,  the  pbun- 
tiffs  below  paid  Moon  for  their  share  of  the  cottons;  and 
a  contract  of  sale,  accompanied  with  payment,  transfers  the 
property  to  the  purchaser  without  an  actual  delivery.  It 
is  then  found,  that  a  division  of  the  cottons  and  warrants 
took  place  in  February ,  1819,  which  was  communicated 
to  both  parties  on  the  ^th  of  that  month,  and  approved 
of  by  them.  From  that  day,  the  plaintiffs  below  became 
separately  possessed  of,  and  entitled  to,  all  the  war- 
rants assigned  or  appropriated  to  them,  and  Moon^  to  the 
others;  and,  after  that  division.  Moon  and  the  plaintifi 
below  must  have  brought  separate  actions  against  Hmi 
%  Sharpy  if  they  had  refused  to  deliver  them.  All  the 
warrants,  then,  being  in  the  possession  of  the  defend- 
ants below,  the  broker,  on  the  2d  March^  1819,  after  the 
whole  of  the  first  bills  had  been  paid,  obtained  posses- 
sion of  them  to  make  a  separation,  which  was  accord- 
ingly done;  but  he  withdrew  those  assigned  to  Mow 
^  Son,  and  re-delivered  those  appropriated  to  the  plamtiffi 
below.  On  the  5th  March,  the  last  of  the  old  bills  was  paid, 
and  on  the  2d  the  defendants  below  discounted  two  of  the 
new  bills,  and  on  the  1 1  th  two  more ;  and  to  those  their 
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dftim  mOBt  at  all  events  be  limited.     These  being  tlie  facts         1J835. 
of  the  case,  it  has  been  insisted  that  trover  is  not  maintain-      wilmIms 
able,  as  the  defendants  below  became  tenants  in  common  tf. 

Bakton 

with  the  plaintiffs  below,  by  virtue  of  the  pledge  made  to 
fhe  former  by  Moon,  who  was  also  a  tenant  in  common  with 
the  plaintiffs  below.  But  the  pawnee  of  property  is  not 
dbthed  with  the  rights  of  the  absolute  owner.  He  has  a 
mere  lien,  or  right  to  hold  the  property  in  his  hands,  until 
the  claim,.in  respect  of  which  the  lien  arises,  is  satisfied.  A 
mere  lien  does  not  confer  an  absolute  right  to  property,  but 
a  bare  right  of  possession ;  and  a  pawnee  cannot  sell  or  dis- 
pose of  property  pawned,  to  repay  himself,  unless  there  be 
an*  implied  contract  to  that  effect.  Here,  the  warrants  were 
merely  deposited  with  the  defendants  below  by  way  of  se- 
curity; and,  they  having  previously  belonged  to  the  plain- 
tiffs below,  the  former  were  clearly  responsible  to  the  latter, 
in  an  action  of  trover,  for  the  proceeds  of  the  sale.  Lord. 
Chief  Justice  Ahbott,  in  giving  his  opinion  on  the  trial  of 
this  cause  in  the  Court  below,  said  (a):  ''It  is  laid  down 
by  Lord  Chief  Baron  Comt/ns,  that,  if  a  bailee  sell  the  goods 
of  another^  the  very  act  of  sale  on  his  part  is  such  a  con- 
▼ersion  as  to  entitle  the  ownec  to  maintain  trover  (&) ;  and 
ifdiat  be  so,  it  follows,  that,  if  a  bailee,  in*  possession  of 
undivided  diares  belonging  to  two  persons,  sell  the  whole, 
it  must  be  a  conversion  as  to  the  undivided  part  belong*- 
ing*  to  one  over  which  he*  has  no  right  or  title  whatever.*" 
Where  abaUee  or  pawnee  sells  goods  entrusted  to  him,  al- 
though he  have  a  lien  on  them,  yet  when  trover  is  brought 
against  him  for  their  recovery,  he  can  only  claim  to  the 
extent  of  his  lien,  the  amount  of  which  the  Jury  may  take 
into  their  consideration  in  mitigation  of  damages.  But«: 
looking  at  the  relative  situations  of  these  parties,,  the  de- 
fendants below  never  were  tenants  in  common,  nor  had 

(*)  5  Bam.  &  Aid.  401.  {b)  Com.  Dig.  tit.  <'  Action  on  the  Cose 

upon  Trover,*'  £.,  eiting  2'Salk.  655. 
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1825.         they  any  property  in  the  goods,  no  assignment  of  any  int»- 
est  having  ever  been  made  to  them.    Originally  they  had  a 
V.  a  mere  bailment  by  way  of  Hen ;  and  that  was  afterwards  de- 

stroyed by  the  division  or  separation  of  the  cottons  and  wl^ 
rants  made  by  the  brokers.  In  SavUle  v.  Robertsam,  two  of 
the  joint  adventurers  were  not  the  original  contractors ;  and 
as  the  supercargo  made  the  purchase  in  his  own  name,  he 
was  considered  as  solely  interested.  That  was  a  mere 
question  of  credit;  but  here  the  original  purchase  was  on 
the  joint  account  of  the  plaintiffs  below  and  Moan.  The 
brokers  were  trustees  for  both,  and  afterwards  divided 
and  appropriated  the  warrants  to  each  respectively.  The 
case  of  Ex  parte  Cellar  does  not  apply,  as  there,  there 
were  three  partners,  and,  although  the  goods  were  pledg- 
ed by  two  only,  yet  the  partnership  was  not  disputed ;  and, 
therefore,  it  was  held  that  the  third  partner,  if  he  were  to 
have  shared  in  the  profits,  must  be  Uable  for  the  loss, 
and  had  such  an  interest  as  to  make  his  engagement  bind- 
ing. The  main  question,  however,  raised  by  this  case, 
is,  whether  the  property  of  a  person  can  be  pledged 
without  his  consent.  In  order  to  ascertain  this,  it  is  ne- 
cessary to  draw  the  distinction  between  a  sale  and  a  pledge* 
In  the  one  case,  the  purchase-money  is  advanced  on  the 
credit  of  the  property ;  in  the  other,  the  law  supposes  that 
the  lender  reposes  a  confidence  in  the  party  pledging,  that 
he  will  not  pledge  unless  he  be  duly  entitled  to  do  so:  and, 
if  the  latter  have  no  authority  to  pledge,  the  pledge  is  not 
available.  Pledging  property  is  not  in  the  ordinary  course 
of  commerce ;  and  here,  as  the  defendants  below  took  no  as- 
signment of  interest  or  property  in  the  cottons  or  warrants, 
but  a  mere  legal  right  of  possession  till  the  happening  of 
a  certain  event,  viz,  the  payment  of  the  bills  for  which  the 
advances  Were  made,  they  are  liable  to  the  plaintiffs  be- 
low for  the  conversion  of  their  property;  and  the  latter 
were,  consequently,  entitled  to  recover  in  this  action. 

Mr.  Tindal,  in  reply. — The  pawnee  of  goods  has,  by  de- 


Williams 
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lirery,  a  special  property  in  them,  in  contradiction  to  the         1826. 
rights  of  the  absolute  owner;  and  if  they  be  improperly 
taken  out  of  his  possession,  he  may  maintain  trover  for  v. 

their  recovery.  Here,  no  assignment  of  the  property  was  Barton. 
necessary;  for,  the  moment  the  delivery-warrants  were 
handed  over  to  the  defendants  below,  they  had  a  right  to 
hold  them  as  against  all  the  world;  and  even  as  against 
the  original  owners,  until  they  had  redeemed  the  pledge. 
The  circumstances  under  which  they  were  delivered 
dearly  made  the  plaintiffs  below  tenants  in  common  with 
the  defendants  below.  The  question,  therefore,  as  to  the 
sale,  does  not  arise  as  if  the  pledge  had  been  made  by  a 
stranger;  and  at  all  events  the  defendants  below  were  en- 
titled to  an  undivided  moiety  of  the  warrants,  to  the  extent 
of  the  bilk  last  accepted. 

Lord  Chief  Justice  Best  delivered  the  judgment  of  the 
Court  as  follows: 

The  counsel  for  the  plaintiffs  in  error  has  truly  said, 
that  this  case  must  be  decided  according  to  the  strict  rules 
of  law.  Sitting  here  as  a  court  of  law,  whatever  our  pri- 
Tate  opinion  may  be,  we  are  bound  to  decide  accordiqg  to 
law.  It  is,  however,  in  the  contemplation  of  the  legislature 
to  alter  it,  so  as  to  provide  for  cases  like  the  present ;  and  it 
cannot  be  denied  but  that  the  intended  alteration  will  be 
better  adapted  to  the  present  state  of  society  (a).  In  an- 
cient times,  persons  kept  their  property  in  their  own  hands ; 
and  although  agents  and  factors  were  then  well  known, 
yet  their  situation  with  regard  to  property  entrusted  to 
them,  and  the  extent  of  their  authority,  were  ascertabed. 
But  in  modem  times,  the  factor  or  agent  frequently  stands 

(a)  See  the  statute  6  Qeo.  4,  into  contracts  or  agreements  in 

c  94,  "  An  act  to  alter  and  amend  relation  to  goods,  wares,  or  mer- 

tu  act  for  the  better  protection  chandize,. entrusted  to  factors  or 

of  the  property  of  merchants,  and  agents." 
others,  who  may  hereafter  enter 
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1825.  forward  as  the  proprietor  of  goods,  whilst  the  real  owner 
keeps  himself  in  the  back  ground.  It  is,  however,  for  the 
Legislature  to  remedy  this  evil  by  statute,  by  providii^, 
that,  where  the  owner  of  goods  allows  a  factor  or  agent  to 
hold  himself  out  to  the  world  as  the  principal,  he  shall  be 
bound  by  the  acts  of  such  agent.  Possession  is  not  proof 
of  ownership  of  property ;  and  in  this  case  the  broken  or 
agents  had  a  mere  possession,  and  cannot  be  considered  in 
the  same  light  with  the  assignees  of  a  bill  of  lading.  The 
East  India  warrants  are  nothing  more  than  the  keys  of 
the  warehouses ;  and,  as  these  brokers  had  only  the  pos- 
session of  the  property,  it* did  not  confer  on  them  a  right 
to  dispose  of  it  to  the  prejudice  of  the  true  owner,  who, 
not  having  assented  to,  is  not  to  be  bound  by,  their  acts. 
Two  arguments  have  been  urged  in  this  case :  Jirsi,  that, 
by  the  act  of  the  plaintiffs  below,  and  Moon  ^  Son,  thej 
were  constituted  partners  in  this  transaction,  and  that  the 
pledge  made  by  the  brokers  of  the  latter  was  binding 
on  the  former;  and,  therefore,  that  the  defendants  bdow 
ba4  a  lien  upon  the  whole  of  the  warrants.  The  see<md 
is  so  connected  with  the  first,  that,  in  deciding  the  one, 
we  dispose  of  the  other.  It  is  this, — that  the  defendant! 
in  error,  being  tenants  in  common  with  the  plaintiffs  in 
error  of  the  whole  of  the  warrants,  the  former  cannot 
maintain  an  action  of  trover  in  a  Court  of  law,  but  their 
rights,  if  they  have  any,  can  only  be  established  in  a 
Court  of  Equity.  We  should  have  thought  that  there  was 
much  weight  in  that  argument,  if  the  transac^on  had  conti- 
nued as  it  firs^  began,  and  the  second  arrangement  had  not 
taken  place.  But  it  is  unnecessary  for  us  to  say  wj^at  the 
situation  of  the  parties  would  have  been,  had  tbe  original 
agreement  remained  undisturbed;  because,  we  consider, 
that,  by  the  second,  ail  prior  right  of  lien  by  the  defendants 
below  was  given  up,  and  a  new  contract  entered  into.  Ante- 
cedently to  this,  a  division  of  the  goods  was  made  by  the 
brokers,  and  assented  to  by  both  parties ;  and  one  moiety 
became  the  sole  property  of  tke  plaintiffs  below,  and  the 
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Other  moiety  that  of  Moon  ^  Son,  From'that  moment  there  1  Sir 
was  an  end  of  all  partnership;  and  for  that  purpose 
Sharp  was  the  agent  of  one  party  for  his  moiety,  and  of  _  «. 
the  other  party  for  the  other  moiety.  5Aorp,  therefore, 
could  have  had  no  authority,  in  consequence  of  any  right 
conferred  on  him  by  Moon  ^  Son,  to  pledge  the  moiety 
of  the  plaintiffs  below;  because  they  were  then  perfect 
strangers  as  to  the  share  which  belonged  to  them.  After 
the  separation  and  division  of  the  goods,  the  warrants  of 
the  plaintiffs'  below,  as  well  as  those  of  Moon  ^  San,  wei^e 
returned  to  the  brokers;  and,, when  they  got  them  back, 
they  held'  those  which  related  to  the  share  of  the  plain- 
tifi  below,  for  them,  and  those  which  related  to  Mo'on's 
share,  for  Mm.  If  so,  neither  Moon  nor  l!h'e  brokeris  coiiTd 
then  pled^ie  the  warrants  6f  the  plaintiffs  below  without  their 
assent,  nor  could  their  rights  be  affected.  But  it  appears, 
that,  by  a  fraud  between  the  brokers  and  Moon,  and  with- 
out the  authority  of  the  plaintiffs  below,  they  pledged  or 
deposited  with  the  defendants  below  the  warrants  which 
belonged  to  the  plaintiffs  below,  as  a  security  for  the  sum 
of  10,000/.  which  was  advanced  solely  to  Moon  Sf  Son: 
The  transiaction,  therefore,  reduces  itself  to  the  situjple  case 
of  one  man  pledging  the  property  of  another  Withouthis  as- 
sent or  authority ;  and  the  question  comes  simply  to  t!his,  viz, , 
whether,  when  property  is  so  pledged,  the  pledgee  can 
have  such  an  interest  in  itas^  to  create  a  right  of  lien  against 
the  true  oWner.  As  the  laW  now  stands,  we  take  it  to  be 
clear,  that,  if  property  be  left  in  the  hands  of  an  agent,  he 
cannot  affect  the  rights  of  his  principal,  the  owner  of  the 
property,  without  his  assent;  and  consequently,  that  the 
plaintiffs  below  were  entitled  to  recover  in  this  action.  As,- 
therefore,  the  first  pledge  was  wholly  given  up,  and  an  en- 
tire new  contract  made  by  the  second  transactioh,  which 
affected  the  whole  of  the  property  sought  to'  be  recovered, 
we  are  all  of  opinion,  that  the  judgment  of  the  Court  beroW 
must  be  — 

Affirmed.  • 
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5K*  Naylo^  v.  Joseph. 

Apiaintur, a  Jm.R.  Serjeant  Wilde^  on  a  former  day  in  this  Term, ob* 

actually  domi-  tained  a  rule  nisi^  that  all  proceedings  in  this  cause  mi^t 

country, bntoniy  ^^  Stayed  Until  the  plaintiff  should  gi?e  security  for  the  paj- 

oD^ouaUy  re-  ment  of  costs,  upou  an  affidavit  stating  that  he  was  resident 

bound  to  give  in  Scothmd^  and  out  of  the  jurisdiction  of  this  Court. 

security  for 


costs. 


Mr.  Serjeant  Latves  now  shewed  cause,  on  an  affidafit 
which  stated,  that  the  plaintiff  was  a  merchant  at  Edkdmrgh; 
that  the  defendant  was  his  agent  or  broker  in  London,  to 
whom  he  had  confided  his  mercantile  transactions  theze; 
and  that  thepresent  action  was  brought  against  the  defiend- 
ant  for  not  accounting.  It  was  also  sworn,  that  the  plaiiir 
tiff  was  frequently  in  the  habit  of  coming  to  thb  country, 
and  that  he  in  fact  passed  as  much  of  his  time  here  as  in 
Scotland,  The  learned  Serjeant  relied  on  the  case  of 
Durell  V.  Mattheson  (a),  where  the  Cpurt  refused  to  require 
security  for  costs  from  a  foreigner,  during  his  absence 
from  this  country  on  board  his  own  ship,  as  he  resided 
here  part  of  the  year;  and  he  submitted,  that  an  occasional 
residence  in  this  country  by  a  foreigner,  is  a  sufficient  an- 
swer to  a  rule  requiring  him  to  give  security  for  costs. 

But  the  Court  held,  that  the  general  rule  ought  not  to 
be  deviated  from,  and  that,  if  the  plaintiff  were  not  actual- 
ly domiciled  in  England^  he  was  bound  to  give  the  defend- 
ant the  security  required. 

Rule  absolute. 

(0)  3  B.  Moore,  33. 
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Ratcliffe  v.  Bleasby.  JumimI! 

JLIUS  was  an  action  brought  to  recover  compensation  in  TbepUintiffaiid 
damages,  for  the  breach  of  an  agreementi  entered  into  by  ^^^  to°ent€r°* 
the  defendant,  to  take  the  plaintiff  into  partnership ;  a  *°^  t^l^a^jft 
draft  of  the  articles  of  co-partnership  was  prepared  by  the  of  an  agreement 
defendant's  attomies,  perused  and  settled  by  the  plaintiffs  the  defendant'i 
attorney  and  returned  by  him  to  them;  a  deed  of  co-part-  SllHrgbiL''pt^ 
nership  was  afterwards  engrossed,  and  executed  by  the  u»edandap- 

*^  .  .  .      .        proved  of  by  the 

defendant,  and  retained  in  his  possession.     The  plaintiff  piaintiri  attor- 

had  no  copy  of  the  deed  nor  of  the  draft;  and  the  de-  ^i^%nd'ex- 

fendant  and  his  attornies  refused  to  furnish  copies  of  them  ^^r^^^^.  ^*j 

at  the  plaintiff  8  expense,  or  to  permit  an  inspection.  wasnotexecnted 

by  the  plaintiff. 
The  plaintiff 

Mr.  Serjeant  Cross,  in  the  last  Term,  on  an  affidavit  brought  an  ac- 
(by  the  plaintiff's  attorney)  of  these  facts,  obtained  a  rule  tw"  against  the 

11.  ,        ^    n      ,  ,  ,        ,  !../*»  defendantfora 

calhng  on  the  defendant  to  shew  cause  why  the  plamtin  breach  of  die 

«hould  not  be  at  liberty  to  inspect  and  take  a  copy  of  the  the^^aruierthip, 

deed  of  co-partnership,  and  of  the  draft  of  the  agreement  '"^  «ppijed  for 

from  which  the  deed  was  engrossed,  and  he  relied  on  the  spect  and  copy 

case  of  Morrow  v.  Sanders  (a).     The  Court  required  an  deed:— The 

affidavit,  by  the  plaintiff,  or  his  attorney,  to  shew  for  what  ^e^lpjn^tion 

purpose  the  inspection  and  copy  of  the  draft  and  deed  were  » '<>  ^^<  ^^^* 

•      111*     *aH  ^^  *^®  ground, 

required;  and  an  affidavit,  by  the  plamtiff^s  attorney,  was  thatthe plaintiff, 

accordingly  produced,  stating,  that  his  special  pleader  had  culed^^al  mT' 

desired  the  application  to  be  made,  in  order  to  enable  him  1"^*?^  *  aiiow- 

to  draw  the  declaration ;  and  that  the  plaintiff  could  not  ed  it  as  to  the 

declare  without  such  inspection.     The  rule  was  enlarged  tiffhavinganin- 

till  this  day,  for  the  purpose  of  the  defendant's  filing  an  KfeDi^^^^^ 

affidavit  in  answer.  holding  it  ai  a 

trustee  for  him. 

Mr.  Serjeant  Wilde,  now  shewed  cause,  on  an  affidavit, 
(a)  3  B.  Moore,  671.    S,  C.  1  Brod  &  Bing,  318. 


r.o.l 
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IBas.         Stating,  that  the  draft  of  the  articles  of  partnership,  for 
Ratclifpb     ^^®  breach  of  (which  this  action  was  broughti  was  pre- 
o-  pared  by  the  defendant's  attomies,  and  left  with  the  at- 

torney for  the  plaintiff,  wha  perused,  setHed^  and  appvoved 
it,  and  afterwards  returned  it  to  the  defendant;  and  Ait 
the  deed  had  never  been  executed  by  the  plaintiff,  as 
it  differed  in  many  respects  from  the  draft  settled  and  Re- 
turned by  him  to  the  defendant.  The  learned  Serjeant  sub- 
mit ted,  that  the  Court  would  only  grant  the  inspection  of 
a  deed,  as  between  parties  to  a  suit,  where  it  is  held  by 
one  as  trustee  for  the  other;  which  could  not  have  been 
the  case  here,  as'(the  plaintiff  had  not  executed  it,  and, 
consequently,  no  cause  of  action  could  arise  against  him 
in  respect  of  it,  nor  could  he  enforce  it  as  against  the 
defendant. 

Mr.  Serjeant  Cross ,  in  support  of  his  rule. — As  th^' 
plaintiff  cannot  declare^  or  safely  proceed  to  the  trial  of  the 
cause,  without  the  inspection  required,  the  defendant  was 
bound  to  grant  it,  and  he  would  suffer  no  ihconvenien(5e  dr ' 
prejudice  by  such  inspection.   The  case  of  Morrow  v.  Sim- 
fiersy  is-expressly  in  point,  with  the  exeepticm  thatthere  the 
plaintiff  hud  executed  the  deed  which  was  retained  by  the 
defendant, — whilst  here  it  was  executed  by  the  defendant 
alone.  There,  too,  as  here,  the  plaintiff  made  an  affidavit, 
that  he  sued  the  defendant  to  recover  damages  for  the  b^feadr ' 
of  an  agreement,  in' not  entering  int6  partnership,  piirsU'aUt" 
to  a  partnership   deed  drawn  up  and  executed  by  the 
plaintiff,  but  remaining  in  the  custody  of  the  defendant  or 
his  attorney;  and  that  the  plaintiff  possessed  neither  a  co- 
py nor  a  counterpart  of  the  deed;  and  the  Court  granted  ' 
a  rule  for  the  plaintiff  to   inspect  and  take  a  copy  of ' 
the  deed,  although  the  defendant  swor6  that  he  had  not 
executed  the  same.     In  Clifford  v.  Taylor  (a),  Sir  James 

(a)  I  Taunt.  167. 
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Mansfield  said :-:-  ''•  The  practice  of  compelling  the  delivery  1825. 
of  cqpies  is  very  conveiuent,  for  it  saves,  the  delay  and  ex- 
pence  of  a  bill  in  equity."  In  Blakey  v.  Porter  (a),  wb^re. 
one  part  of  an  indenture  only  was.executed,  the  Court  com:* 
pelled  die.  party  having  the  custody  of  it,  to  produce  it  for 
inapectioBy  in.  an  action  brought  against  him  by  the  other- 
party;,  and  in  Baiemany.  PhilUpM{b)\  the  Court  compelled 
the  defendant  to  produce  an  agreement  in  his  custody  (not 
executed  by  the  plaintiff),  on  an  assertion  by  the  latter 
that  he  had  an  interest  in  it;  and,  during  the  argument  in 
that  case,  Mr.  Justice  Heath  observed  ((^),  **  that  the  rule 
restraining  the  production  of  instruments  to  the  applica- 
tion of  a  party  named  thereiuj  was  much  too  strict;  fo^ 
suppoiie  a  person,  though  no  party  to  a  deed,  took  an  es-. 
tate  by  way  of  remainder,  he  had,  neverthj^less,  a  strong 
interest  ya  the  deed,  and  was  entitled  to  compel  the  pro- . 
ductioi^;**  and  afterwards,  in  delivering  his  judgment,  he 
said: — ^^'' Certainly  the  jurisdiction  has  been  fiiequently 
exercifliedy  and  very  much  to  the  advantage  of  suitors,  and 
furtherance  of  justice."  So  in  the  case  oi  KitigY.  King{d\ 
the  Court  ordered  the  defendantf  in  an  action  of  covenant 
on  a  d^ed  which  he  held,  to  produce  it  to  the  plaintiff  for 
the  purposes  of  the  cause.  These  authorities  shew  that  the 
Courts  have  long  recognized  this  practice,  not  only  as  being 
convenient,  but  also  as  being  within  the  scope  of  their  equi-  . 
table  jurisdiction;  and  here,  as  the  draft  of  the  agreement 
on  which  the  deed  of  partnership  was  to  be  founded,  was 
assented  to  by  both  parties,  the  plaintiff  is,  at  least,  en- 
titled to  take  a  copy  of  it  for  the  purpose  of  declaring ;  as, 
unless  the  terms  of  the  partnership  be  correctly  sc^t  out,  . 
he  will  be  nonsuited  on  the  ground  of  a  variance,  and 
thereby  prevented  from  trying  the  cause  on  its  merits. 

Lord  Chief  Justice  Best. — I  for  one  agree  with  the  pb- 

(a)  ITaupl.  386^0  (c) Id.l6l. ) 

{h)  4  Taunt.  157-  (rf)  Id.  666. 


526  CASES  IN  TRINITY  TBBM» 

1826*  senration  made  by  Sir  Jamen  Mansfield,  m  CSifordi. 
Taylor f  that  the  practice  of  compelling  the  delivery  of 
copies  of  papers,  is  most  convenient,  as  it  saves  the  ddvf 
and  expence  of  a  bill  in  equity;  for  it  is  an  extreme  hard* 
ship  to  deprive  suitors  of  an  immediate  common  law  ri^, 
and  put  them  to  the  expence  of  litigation  in  another  Court. 
If,  however,  the  law  of  the  land  compels  them  to  pursue 
that  course,  we  have  no  authority  to  alter  it;  for  our  con- 
stitution has  most  wisely  left  the  correction  of  any  imperfec- 
tion or  defect,  to  a  higher  tribunal,  rtar.  the  wisdom  of  the 
Legislature.  But  the  only  question  in  this  case  is,  whe- 
ther we  are  warranted  by  any  rule  of  practice,  established 
in  this  Court,  to  grant  die  application  in  the  terms  pray- 
ed by  the  plaintiff.  If  we  had  such  authority,  I  should 
be  most  happy  to  make  the  order  to  the  extent  requir- 
ed, as  the  parties  would  .be  likely  to  attain  justice  ear- 
lier, and  at  a  less  expence.  With  respect  to  the  deed,  if 
we  were  to  order  its  production,  we  should  go  much  &r- 
ther  than  the  Court  has  ever  yet  done,  as  it  appears  by 
the  affidavits  in  support  of,  and  in  answer  to,  the  ap- 
plication, that,  although  the  deed  was  executed  by  the 
defendant,  yet  that  the  plaintiff  had  refused  to  sign  it. 
By  his  refusal  to  execute  the  deed  be  has  repudiated  all 
his  interest  in  it,  and  he  cannot  now  call  on  the  Court  to 
order  the  production  of  it  by  the  defendant,,  or  an  inspectioD 
of  it  for  the  plaintiff's  purpose  or  advantage.  The  estab- 
lished principle  on  which  the  Courts  have  acted,  is,  that 
they  will  not  direct  a  party  to  the  suit  to  produce  a  deed 
in  his  custody,  unless  the  applicant  shew  that  such  person 
holds  it  as  a  trustee.  It  is  necessary  that  I  should  in  the 
first  place  advert  to  the  facts  stated  in  the  case  ofBaiemaM 
V.  Phillips,  where  the  person  applying  was  not  a  party  to 
the  instrument,  but  the  ground  of  the  application  was,  that 
the  applicant  had  an  interest  in  the  writing,  the  produc- 
tion of  which  was  required.  The  affidavit  there  on  which 
the  rule  to  produce  the  agreement  was  obtained,  disclosed 
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tiie  eircumfltances  which  were  the  foundation  of  the  ac-  }825. 
tioi),  viM.  that  a  person  of  the  name  of  BowUng  hearing 
that  the  MU/ord  Bank  had  got  into  discredit,  and  that 
there  had  been  a  run  upon  it,  suggested  to  the  bank-  b>'>^*y> 
ers,  that  if  the  defendant  would  come  forward  with  a  large 
ram  and  support  their  credit,  the  public  would  be  satis- 
fied; that  the  defendant  accordingly  came  to  the  bank, 
and  declared  to  Bawling  and  the  several  creditors  then 
present,  that  he  would  assist  the  bank  with  80,000/.,  and 
that  he  would  be  responsible  for  its  credit  to  that  amount, 
aad  requested  such  creditors  to  make  it  known  to  suck 
of  their  neighbours  as  might  be  holders  of  the  notes,  and 
creditors  of  the  bank;  on  which  Bowling  proposed  to  the 
defendant,  that  he.  Bowlings  should  have  the  defendant's 
writing  to  the  effect  of  the  above  declaration  to  the  cre- 
ditors then  present,  as  an  authority  for  using  the  name 
of  the  defendant  to  the  inhabitants  of  Pembroke  and  its 
Tieimty,  that  he,  the  defendant,  had  agreed  to  support  the 
eredit  of  the  bank  to  the  above  extent;  to  which  the 
defendant  assented,  and  signed  a  written  notice  or  agree- 
ment drawn  out  by  Bowling,  which  expressed  that  he, 
the  defendant,  thereby  authorized  Bowling  to  assure 
the  inhabitants  of  Pembroke  and  its  vicinity,  that  he,  the 
defendant,  thereby  undertook  to  be  accountable  for  the 
payment  of  notes  issued  by  the  Milord  bank,  as  far  as 
SOfiOOi.  would  extend  to  pay,  which  would  be  an  addition- 
al security  to  the.  public,  to  that  amount,  to  the  estate  and 
itffectM  of  the  partners  in  the  bank.  It  was  also  sworn  that 
the  declaration,  so  signed  by  the  defendant,  was  delivered 
to  Bowling,  who  caused  several  notices  to  that  effect  to 
be  printed,  and  distributed  diroughout  different  parts  of 
the  county  of  Pembroke.  Bowling  kept  the  original  no- 
tice for  some  days  after,  until  his  brother-in-law,  one 
of  the  partners  in  the  Milford  bank,  came  to  him  and 
asked  him  for  the  notice,  which  Bowling  gave  him,  and 
which  was  afterwards  delivered  to  the  defendant.    There, 
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1825.         too,  it  appeared,  by  the  plaintiffs'  declaration,  Aat  diey  were 
creditors  of  the  bank,  and,  therefore,  theauthority  in  writing 
V.  given  by  the  defendant  to  Bowlings  was  for  their  advantage 

as  well  as  for  that  of  the  other  creditors,  for  whom  Bawl 
ing  held  it  as  a  trustee ;«  and,  as  the  defendant  obtained  it 
through  his  brother-in-law,  who  was  one  of  the  paxtaett 
in  the  banky  frokh  B&wling,  tfai^  pl!aM;iflb  had  a  r^ht  td 
call  for  its  produ<ctt6n;  and  Sir  Jdtikes  Mansfield  Haitt 
said  (a)^— '^  This  is  a  riile,  calling  upon  the*  defendant  to 
produce'  a  certain  pap<er,  and  it  is  made  on  the  grounds 
that  the  plaintiffs  are  interested  in  that  paper,  and  that  is 
the  only  ground  on  which  they  can  support  their  applica- 
tion. On  the  declaration  the  plamtiffs  state,  that,  at  the 
time  of  the  giving  of  the  guarantie,  they  held  some  notes, 
and,  in  consequence  of  it,  became  possessed  of  oAm* 
They  stated  in  their  affidavit,  that  the' paper  in-qeestioD 
was  delivered  to  JBon^ft'itg,  who' caused  several  efttch  paperr 
to  be  printed,  and  affixed  in  various  parts  of  th^  cottAty, 
and  that  he  gave  up  the  original  ih  conseqtence  of  an  ap- 
plication made  by  the  defendant."  His  Loifd^bi]^,  th^refbre, 
put  it  on  the  ground  that  the  paper'  was  ih  the  hands'  of 
Bawling  BLS  a  trustee  for  the  creditors  of  the  bank,  and 
said :  ''  This  paper  is  certainly  not  of  a  public  nature, 
like  corporation  books  or  records ;  but  it  is  a  paper  in 
which  the  plaintiffs  are  interested.  In  the  case  of  Taylor 
V.  Osborne,  in  the  Court  of  King's  Bench,  it  seems  ad- 
mitted, that,  if  the  party  had  been  interested,  he  mi^t 
have  had  the  production  of  the  instrument.'*  Sohere,  if 
the  plaintiff  had  shewn  that  he  had  any  ihterestin  the  deed, 
he  would  have  had  a  right  to  inspect  and  take  a  copy  of 
it,  on  stating  that  the  defendant  retained*  it' ih  his  custody, 
and  had  refused' t(>  grant  such  inspedtibn.  The  case  of 
Morroti;  v./SbncK^i' is  altogether  distinguishable  from  t)ie 
present,  ait  there,  the  plaintiff,  who  applied  fot  the' deed, 

(a)  4  taunt.  15d! 
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had  executed  it.    He  had,  therefore,  clearly  a  right  to  de-         1825. 
mand  an  inspection  or  copy  from  the  defendant,  although  " 

the  hitter  had  no^  executed  it;  and  it  would  be  contrary  to  v. 

honesty  and  principle,  if  the  latter  could  hold  it  as  against  ^^^asbt. 
the  former.  That  case,  therefore,i8  quite  the  converse  of 
this,  as,  there,  the  deed  was  executed  by  the  party  apply- 
ing for  it,  and  not  by  the  other  in  whose  custody  it  re- 
mained; whereas  here,  the  plaintiff*  had  refused  to  execute 
it,  and  until  he  has  done  so  he  cannot  be  said  to  have  an  in- 
terest in  it.  The  case  of  BlaJcey  v.  Porter^  was  decided  on 
the  same  principle  as  that  oiBateman  y.  Phillips ^  and  Sir 
James  Mafufield  there  asked :  **  Of  what  use  would  the  de- 
fendant's covenant  be,  if  the  plaintiff  could  not  get  access 
to  it  It  Parties,  in  order  to  save  the  ex  pence  of  double 
stamps,  are,  unwisely,  content  to  execute  one  part  only  of 
an  indenture.  It  is  not,  however,  the  necessary  consequence 
of  this  practice,  that  the  party  who  has  the  custody  un- 
dertakes to  produce  the  deed,  when  wanted,  for  the  use  of 
both***  In  that  case,  however,  the  deed  was  executed  by 
both  parties,  and  his  Lordship,  therefore,  put  it  on  the 
principle  of  an  implied  undertaking,  that  the  party  who 
Uad  it  in  his  Custody  held  it  as  a  trustee  for  ^both.  In 
Street  vl  Bfoum  (a),  where  two  parts  of  an  indenture  were 
(Executed  by  both  parties^  each  keeping  one,  iemd  one  part 
was' lost,  this  Court  would  not  compel  the  party  holding  the 
Other  to  produce  his  part,  in  order  to  support  an  action 
against  him  on  the  instrument;  on  the  ground  that  the  party 
who  had  it  did  not  hold  it  as  trustee  for  the  other;  and  the 
CMses  otBlaieff  v.  Porter ,  Baieman  v.  PkiUips,  and  King 
Y.  Kingf  were  there  referred  to  in  the  course  of  the  argu« 
ment,  and  Lord  Chief  Justice  Gibbs,  iii  delivering  his  opin- 
ion, said:  ''  We  must  look  to  the  principle  on  which  those 
cases  were  decided,  and  must  not  suffer  ourselves  to  be 
hurried  away  into  a  similar  decision,  in  a  case  which  does 


(c)  1  Manb.  610.    S.  C,  6  Taunt.  302. 
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1825.         not  fall  within  the  same  principle.     In  Blaiey  ▼•  Pmrier^ 
J    *     '      the  circumstances  must  have  been  very  strong  in  faTov 
V.  of  the  application;  for  Sir  Jamet  Mansfield  there  put 

it  on  the  ground  of  an  implied  undertaking  by  the  de- 
fendant to  produce  the  instrument.     In  King  v.  King, 
he  says,  *  he  knows  not  how  to  refuse  the  application  after 
the  case  of  Blakey  y.  Porter^ — hesitating  even  after  that 
decision ; — ^but,  observing,  '  it  must  be  understood,  tfast, 
when  one  part  only  of  a  deed  is  executed,  the  party  holding 
it  is  trustee  for  the  other.'  That,  therefore,  was  Uie  ground 
on  which  these  cases  were  decided ;  and  it  is  unnecessaiy 
to  enquire  whether  that  were  such  a  ground  as  did  gifs 
the  Court  authority.    Now,  here,  there  were  two  parts  of 
the  instrument,  and  the  plaintiff  contends  that  the  defend* 
ant  must  give  him  a  copy  of  his  part,  in  order  tha^  Ae 
original  being  lost,  he  may  make  use  of  the  copy  at  the  trial 
Suppose  a  bond  were  executed,  and  afterwards  lost  by 
the  obligee,  the  obligor  having  kept  a  copy  of  it;  by  die 
same  rule  as  that  by  which  the  plaintiff  calls  on  the  de» 
fendant  in  this  case,  might  the  obligee  demand  the  copy  of 
the  bond  from  the  obligor.     There  is  no  re^on  to  induce 
the  Court  to  grant  this  application,  nor  is  there  any  case 
which  has  gone  to  such  an  extent ;  cmd  the  Court  is  un- 
willing to  establish  a  precedent  for  such  application."— • 
His  Lordship,  therefore,  deduced  the  true  principle  fton 
these  cases,  viz.  that  where  a  defendant  has  the  custody 
of  a  written  instrument,  which  he  holds  as  a  trustee,  the 
Court  will  order  him,  in  some  instances,  to  give  an  inspec- 
tion and  copy  of  it  to  the  plaintiff.   But,  here,  the  defimd- 
ant  cannot  be  said  to  hold  the  deed  in  question  as  a  trus- 
tee, as  the  plaintiff  had  expressly  refused  to  execute  it, 
and  although  it  has  been  said  that  he  may  be  nonsuited 
if  it  be  produced  at  the  trial,  on  the  ground  of  a  variance; 
still,  if  we  were  to  accede  to  the  present  application,  we 
should  be  deciding  on  motion,  that  which  can  only  be 
got  at  by  filing  a  bill  of  discovery.     In  ejectment,  the 
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lessor  of  the  plaintiff  is  liable  to  a  nonsuit  by  the  pro*         18S6. 
duction  of  deeds  which  may  shew  a  better  title  in  ano*      J^"    "     ' 
ther,  but  we  cannot  make  an  order  for  the  production  9. 

of  such  deeds.  There  is  another  Court  to  which  the 
parties  may  resort,  viz.  a  Court  of  Equity.  I  am,  there- 
finre,  cleariy  of  opinion,  that  the  defendant  in  this  case  can* 
not  be  compelled  to  furnish  the  plaintiff  with  a  copy  of  the 
deed  of  co-partnership,  or  even  to  allow  him  to  inspect 
i^  as  it  was  not  executed  by  him.  But,  as  the  draft  of  the 
articles  of  co-partnership,  from  which  the  deed  was  engross-* 
ed,  was  perused  and  approved  of  by  the  plaintiff,  and  af- 
terwards returned  to  the  defendant,  if  it  still  remain  in  the 
custody  of  the  latter,  he  stands,  as  regards  that,  in  the 
situation  of  a  trustee  for  the  plaintiff,  who  is,  therefore, 
at  liberty  to  inspect  and  take  a  copy  of  that  instrument, 
but  not  of  the  deed  to  which  he  is  no  party. 

Mr.  Justice  Park. — I  fully  agree  with  my  Lord  Chief 
Justice.  The  cases  in  which  the  Courts  have  required  the 
production  or  inspection  of  written  instruments,  appear 
to  me  to  have  gone  farther  than  they  ought.  The  prin- 
eiple  on  which  these  applications  have  been  granted,  is, 
that  the  party  in  whose  custody  such  instruments  may  be, 
holds  them  as  trustee  for  the  party  requiring  their  produc- 
tion; but,  here,  the  defendant  cannot  be  considered  as  a 
trustee  for  the  plaintiff  as  to  the  partnership  deed,  as  he 
refused  to  execute  it.  The  principle  laid  down  by  the 
Court  of  King's  Benchy  in  Taylor  v.  Osborne^  is,  that  the 
Court  would  not,  at  the  instance  of  a  plaintiff,  compel  a 
defendant  to  produce  an  instrument  which  was  in  his  hands, 
and  to  which  the  phuntiff  was  neither  an  instrumentary 
patty,  nor  a  party  in  interest;  and  that  appears  to  me  to  be 
the  true  rule.  If,  however,  there  be  only  one  deed,  but  exe- 
cuted by  both  parties,  it  follows,  as  a  matter  of  course,  that 
the  person  in  whose  custody  it  is,  holds  it  as  trustee  for 
the  other.    The  case  of  Street  r.  Browih  touches  very 
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1825.         closely  on  that  of  Taylor  v;  Osborne,  and  appears  to  me 

"^    "  to  be  a  case  of  some  hardship,  as  the  charter-party  on 

ratcliffe 

V.  which  the  action  was  brought  was  lost  at  sea,  together 

with  the  mastet  aihd  part-owner  of  the  vessel,  who  had  it 
on  board  with  him,  and  his  widow  and  administratrix  wish- 
ed to  bring  an  action  against  the  charterer  for  not  loading 
the  vessel,  and  accordingly  applied  to  the  Court  to  grant 
her  sn  inspection  and  copy  of  the  part  of  the  charter-par- 
ty left  in  the  hands  of  the  charterer:  but  the  applica- 
tion was  refused,  although  it  was  stated  to  be  made  for 
the  purpose  of  the  plaintiff's  declaring  with  certainty.  It 
has  been  said,  however,  that  we  have  an  equitable,  if  not 
a  general,  jurisdiction  in  cases  of  thisiiature.  Biit  it  most 
be  exercised  according  to  the  rtiles  of  la^,  and  we  must  not 
infringe  on  the  province  of  a  Court  of  Equity ;  and  here 
the  plaintiff  can  claim  no  interest  whatever  in  the  deed,  as 
he  has  not  executed  it.  The  case  of  Morrow  v.  Sanders, 
was  decided  ^nce  I  took  my  seat  in  this  Courts  but  itdoes 
not  appear  to  me  to  bear  on  the  present ;  as,  there,  the 
deed  was  executed  by  the  party  who  required  its  produc- 
tion, viz.  the  plaintiff,  whilst  here  it  was  not  executed  by 
him,  but  by  the  defendant  alone;  and,  if  so,  the  plaintiff 
can  have  no  right  to  inspect  it,  nor  can  the  defendant  be 
said  to  hold  it  as  a  trustee  for  him.  Although  the  draft 
of  the  articles,  from  which  the  deed  of  co-partnership  was 
engrossed,  does  not  appear  to  have  been  signed  by  the 
parties;  yet,  as  it  was  approved  of  by  both,  it  may  be 
said  that  there  is  a  mutuality  of  interest:   so  that,  as  to 

that,  the  rule  must  be  made  absolute. 

• 

Mr.  Justice  Burro^gh. — The  Court  will  not  accede  to 
an  application  of  this  description  at  the  instance  of  the 
plaintiff^  unless  he  shew  us  that  he  could  use  th^  deed 
required  in  evidence  at  the  trial;  in  which  case,  per- 
haps, we  might  lend  him  our  assistance.  This  case  is 
far  stronger  than  that  o{  Sireet  v.  Brown,  as  the  deed  in 
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question  must  be  considered  as  mere  waste-paper,  a»  far         1825.    ' 
as  it  regards  the  plaintiff*,  as  it  was  never  executed  by      ^  "     " 
him;  and  it  cannot  be  a  complete  and  perfect  instrument  «. 

until  executed  by  both  the  contractmg  parties.  The 
affidavit  produced  in  answer  to  the  application,  expressly* 
states  that  the  plaintiff  had  refused  to  execute  the  deed. 
He,  therefore,  can  have  no  interest  in  it;  but  where 
two  or  more  parties  have  a  joint  interest  in  the  same'  deed, 
we  may  make  an  order  for  its  production,  as  the  person 
who  has  it,  holds  it  as  trustee  for  the  others ;  but  we  can- 
not extend  our  jurisdiction:  and  we  might  work  great 
injustice  by  yielding  to  motions  of  this  description.  If 
application  be  made  to  a  Court  of  Equity,  for  the 
production  or  inspection  of  deeds  or  papers,  those  required 
are  left  with  one  of  the  Masters,  where  the  appUcant  may 
see  them,  or  obtain  copies  of  them;  but,  even  then,  he 
must  have  an  interest  in  them.  In  Pickering  v.  Noyes,{a) 
the  Court  of  King's  Bench  asked  whether  there  was  any 
case  where  a  deed  had.  been  ordered  to  be  produced,  un- 
less it  had  been  deposited  in  the  hands  of  the  holder  as  a 
trusteefor  others  only,  or  for  others  jointly  with  himself: 
and  would  not  compel  the  production  of  deeds  in  which 
both  parties  had  not  an  interest. 

Mr.  Justice  Gaselee. — I  cannot  accede  to  the  position 
that  the  Court  has  a  general  jurisdiction  to  compel  suitors 
to  do  wha{  it  may  think  right  for  the  purposes  of  justice* 
In  Street  r,  JBroum,  Lord  Chief  Justice  Gibbs  said  (6) : 
''We  must  look  to  the  principle  on  which  the  cases- in 
which  the  Courts  have  granted  an  inspection  were  decid- 
ed,** viz.  where,  one  part  only  of  a  deed  being  executed, 
the  party  holding  it  is  a  trustee  for  the  other.  So, 
when  a  party  has  an  interest  in  a  deed,  he  has  a  right 
to  inspect  it,  as  in  Bateman  v.  PhiUips;   but  here,  the 

(a)  1  Bam.  &  Cress.  262 ;  S.  C.  2  Dow.  &  Ryl.  386. 

(6)  I  Marsh,  612. 

VOL.  X,  N  N 


534 


CASES  IN  TRINITY  TERM^ 


1826. 


Ratcliffe 

V. 

Bleasbt. 


plaintiff  has  no  interest  whatever  in  the  deed  he  wishes 
to  inspect.     The  draft  of  the  articles  of  partnership  was 
a  mere  parol  agreement;  but,  as  it  was  drawn  or  prepared 
by  the  defendant's "attornies,  and  handed  over  to  the  plain- 
'  tiff,  and,  having  been  perused  and  approved  of  by  him,  af- 
tefrwards  returned  to  the  defendant's  attomies,  it  may  be 
considered  as  the  agreement  of  both,  in  which  each  has 
an  interest,  as  it  stated  the  terms  whereon  the  deed  of 
co-partnership  was  to  be  drawn^^up;  but  as  that  deed, 
as  prepared  by  the  defendant,  differed  from  the  draft 
supplied  by  the  plaintiff,  he  refused  to  execute  it.    He, 
therefore,  can  neither  be  bound  by  that  deed,  nor  can  he 
have  any  interest  in  it;  and  the  only  use  he  could  make 
of  it,  would  be,  to  shew  that  it  did  not  contain  the  terms 
agreed  on  in  the  draft.     As,  therefore,  the  plaintiff  repu- 
diated the  deed,  he  cannot  require  it  for  the  purpose  of  de- 
claring, nor  has  he  such  an  interest  in  it  as  to  entitle  him  to 
call  for  its  production.    That  part  of  the  rule,  therefore, 
which  relates  to  the  draft  of  the  articles  of  co-partnership,, 
must  be  made 

Absolute. 
And  that  as  to  the  deed,  must  be— 

Discharged. 


Friday^ 
June  17  th. 

By  the  practice 
of  this  Court,  a 
second,  or  alias 
scire  facias 
may  be  tested 
on,  and  issued 


CoMBE  and  Others  r.  Cuttill. 

A  WRIT  of  scire  facias,  tested  on  the  6th  November^ 
1824,  returnable  in  eight  days  of  St.  Martin  (the  18th), 
was  issued  on  the  17th  against  one  of  the  bail  in  this 
cause,  with  a  direction  to  the  sheriff  to  return  it  non  est  m- 

before,  the  guar' 

to  die  post  of  the  veutus.     A  second  or  alias  writ  of  scire  facias ^  tested  on 

fi«t,'pro^vided     *li^  return  day  of  the  first,  viz.  the  18th  November,  re- 
there  he  fifteen 
days  between 
the  teste  of  the 
first  writ,  and 
return  of  the 
second;  and /Sun- 
day, unless  it 

bo  the  last  day,  is  reckoned  as  one  of  the /our  which  must  elapse  between  the  return  of  the  lecond 
writ,  and  the  day  of sig;ning  judgment. 


turnable  in  fifteen  days  of  St.  Martin  (the  25th  Novanber), 
was  issued  on  the  19th,  with  a  direction  to  the  sheriff  also 
to  return  it  non  est  inventus.   The  sheriff  made  his  returns 


(r.  Prothonotary  Wailington  stated,  that  he  had  cen- 
tred the  question  very  attentively,  and  that  he  found 
t  it  was  the  practice  sometimes  to  teste  the  second  or 
ts  scire  facias,  on  the  return  day  of  the  first,*  and  some- 
eson,  and  sometimes  before,  the  quarto  die  post,'  and 
t  he  was  of  opinion  that  a  plaintiff  would  be  correct  in 
"suing  either  course.  He  also  stated  that  the  signing  of 
judgment  was  regular,  notwithstanding  that  one  of  the 
"8  between  the  return  of  the  oKas,  and  the  day  of  sign- 
it,  was  a  Sunday,  as  that  day  is  always  accounted  one, 
ess  it  be  the  last. 

lfr«  Serjeant  Wilde,  for  the  bail,  objected  to  the  re- 

t.     The  proceedings  of  the  plaintiffs  were  clearly  irre- 

ar,  as  well  in  the  issuing  of  the  alias  scire  facias,  tested 

the  return-day  of  the  first,  instead  of  on  the  quarto  die 

tt, — as  also  in  their  having  signed  judgment  too  soon, 

re  not  having  been  four  clear  juridical  days  between 

return  of  the  aUas  scire  facias  and  the  day  of  signing 

gment. 

N  n2 
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irdingly ;  and  judgment  was  signed  against  the  bail  on  1825. 
30th  November,  although  a  Sunday  had  intervened 
weenthat  day  and  the  25th,  when  the  second  writ  was 
imable  ;  and  a  Jieri  facias  was  afterwards  sued  out  on 
1  judgment.  Under  these  circumstances,  Mr.  Serjeant 
!(efe,  in  the  last  Term,  applied  for  a  rule,  calling  on  the 
DtifTs  to  shew  cause  why  the  proceedings  against  the  bail 
old  not  be  set  aside  for  irregularity,  when  the  Court, 
sred  it  to  be  referred  to  the  Prothonotary  to  ascertain 
practice  as  to  whether  or  not  the  second  writ  had 
Q  regularly  issued ;  and  directed  him  to  make  his  re- 
t  tiiereon,  and  that  the  proceedings  should  in  the  mean 
rbe  stayed* 

fr*  Seijeant  Vaughan  having 'now  moved  for  the  re- 
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1825.  First,  the  alias  scire  facias  should  not  have  been  tested 

until  the  quarto  die  post  of  the  return  of  the  first ;  which 
is  the  universal  and  established  practice  of  the  Court 
In  TidcTs  Practice{a),  jt  is  said, that,  m  this  Court,  *'  when 
there  are  two  writs  o(  scire  facias,  the  second  should  be 
tested  on  the  quarto  die  post  o{  the  return  of  the  first; 
except  in  error,  or  unless  the  return  day  happen  on  a 
JSunday.*'  So,  in  Impey's  Practice  (6),  it  is  said,  that  the 
teste  of  the  alias  must  be  on  the  appearance  day  of  the 
return  of  the  first  scire  faciei.  In  Petersdorff  on  Bail  (c), 
it  is  said,  that  two  nihils  are  equivalent  to  a  return  of 
scire  feci.  It  therefore  follows  that  the  alias  scire  f ados 
must  be  tested  on  the  quarto  die  post  of  the  return  day 
of  the  first;  as,  upon  a  scire  feci,  the  plaintiff  must  give 
a  four  day  rule  for  judgment;  and,  if  the  alias,  on  a  re- 
turn nihil,  be  equivalent  to  a  return  of  scire  feci,  the 
alias  ought  not  to  issue  before  the  rule  on  the  first  writ,  and 
scire  feci  returned,  would  have  expired.  Besides,  when 
the  first  scire  facias  is  returnable,  it  is  necessary  to  give  a 
four-day  rule  to  appear  (which  was  given  in  this  case  on  the 
19th  November) ;  and,  if  an  appearance  were  entered  within 
the  four  days,  it  would  be  unnecessary  to  sue  out  the  second 
or  alias  writ.  In  proceedings  against  bail,  the  Courts  have 
always  required  the  greatest  possible  precision,  and  a  strict 
attention  to  established  rulers.  The  alibis  scirefacias,  there- 
fore, should  not  have  issued  until  after  default  of  appear- 
ance to  the  first  writ.  Besides,  if  the  aUas  may  be  tested 
on  the  return  day  of  the  first,  inasmuch  as  such  return 
day  (except  in  leap  year)  is  generally  a  Sunday,  it  would 
be  bad,  as  a  teste  on  that  day  would  be  irregular  and  void. 

Secondly. Judgment  was,  under  the  circumstances, 

prematurely  signed.  In  Wat  hen  v.  Beaumont  {d)  a  ruk 
was  given  by  the  plaintiff,  on  Saturday  the  6th  of  May, 
to  the  defendants,  the  bail,  to  appear  and  plead  to  a  writ 

(a)  7th  Ed.  1162.  (c)  376-7. 

(6^  C.  P.  6th  Ed.  487, 492.  (d)  11  East,  271. 
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if 

of  scire  facias,  otherwise  judgment  would  be  sighed ;  1825. 
and,  default  being  made,  judgment  was  signed  on  Friday 
the  12th  (Thursday  being  a  dies  non);  and,  after  reference 
to  the  master,  the  Court  of  King's  Bench  held  the  practice 
to  be,  in  all  rules  for  pleading  against  bail  in  scire  facias ,  to 
exclude  Sundays  and  holidays  from  the  computation  of 
time  given,  though  not  happening  on  the  last  day ;  and, 
in  Roberts  v.  Quickenden  (a),  that  case  was  explained,  as 
not  meant  to  extend  the  like  mode  of  computation  to 
rules  for  pleading  in  actions  in  general,  and  the  practice  was 
thus  stated,  viz. :  **  In  rules  to  plead,  in  actions  in  general, 
a  Sunday  or  holiday  reckons  as  a  day,  except  it  be  the 
last ;  but,  in  rules  for  judgment,  a  Sunday  or  a  holiday 
does  not  reckon,  though  it  be  not  the  last  day :  and,  in 
proceedings  in  scire  facias  against  bail,  the  rules  for 
pleading  are  assimilated  to,  and  operate  in  this  respect  as, 
rules  for  judgment,  and  are  entered  as  such  in  a  separate 
book  in  the  office."  *The  rule  on  the  scire  facias  is  a  rule 
for  judgment,  and  the  proceedings  on  such  rules  are 
the  same  in  all  the  Courts ;  and,  therefore,  these  cases, 
although  decisions  of  another  Court,  not  being  incon- 
sistent with  the  practice  of  this,  will  be  found  strictly 
applicable  to  the  present  case ;  for  the  principle  in  rules 
for  judgment  Is^niversal,  that  a  party  against  whom  such 
rule  is  obtained,  may  have  an  opportunity  of  coining  into 
Court,  on  each  of  the  four  days,  to  shew  cause;  which  he 
would  be  prevented  from  doing,  if  either  of  those  days 
were  a  Sunday  or  holiday. 

Lord  Chief  Justice  Best. — No  reason  can  be  assigned 
for  several  of  the  points  of  practice  laid  down  by  the 
Courts ;  but  when  they  have  been  established  and  acted 
upon,  we  must  adhere  to  them;  for  the  practice  is  the  law 
of  the  Courts,  and,  as  such,  is  a  part  of  the  law  of  the  land.. 
The  Prothonotary  has  reported  to  us  that  the  course  which 

(a)  1 1  East,  272. 
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1825.        has  been  pursued  by  the  plaintiffs  in  this  case«  is  not  irre- 
gular ;  but  that,  in  accordance  with  the  established  practice 
V,  of  this  Courts  an  alias  scire  facias  may  be  tested  on  the 

return  day  of  the  scire  facias^  and  issued  before  the 
quarto  die  post  of  the  return  day ;  and  no  case  has  been 
cited  to  us,  impugning  the  correctness  of  that  report 
Although  in  the  Court  of  King^s  Bench,  by  original^  fifteen 
days  (inclusive)  are  required  between  the  teste  and  the  re- 
turn of  the  alias,  as  well  as  the  first  writ  of  scire  /acia$; 
yet^  in  this  Courts  as  in  the  King's  Bench,  by  hSl,  the  joao- 
tice  only  requires  that  there  be  fifteen  days  between  the 
tesieof  the Jlrst,  and  the  return  of  the  second;  which  the 
bail  have  had.  As  to  the  signing  judgment,  the  usual  course 
here  has  always  been,  to  reckon  Sunday  as  one  of  the  four 
days  allowed  for  that  purpose,  unless  it  be  the  last.  The 
case  of  Creswell  v.  Green  (a),  appears  to  me  to  be  at 
variance  with  that  of  Wathen  v.  Beaumont;  for  it  was 
there  held,  that  an  mtetyemng  Sunday  is  to  be  reckoned  as 
one  of  the  eight  days  in  full  term  given  to  bail  to  render 
their  principal  after  the  return  of  the  writ.  That,  however, 
depended  on  the  construction  to  be  put  on  a  rule  of  Court; 
and  Lord  Ellenborough  there  said,  the  practice,  being 
settled,  ought  not  to  be  varied.  The  report  of  our  officer 
must,  therefore,  govern  our  decision. 

Mr.  Justice  Park. — It  is  most  desirable  to  have  the 

* 

practice  of  the  Kings  Bench  and  this  Court  made  con- 
formable to  each  other.  I  was  fully,  aware  of  the  case  of 
Wathen  v.  Beaumont;  but,  as  our  officer  has  reported  to 
us  that  the  rule  in  this  Court  is  different,  and  that  these 
proceedings  have  been  regular,  and  according  to  long 
and  established  practice,  it  would  be  too  much  for  us 
to  interfere,  unless  an  authority  for  so  doing  had  been 
shewn  us. 

(a)  14  East,  637. 
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Mr.  Justice  Burrouoh. — ^We  are  bound  to  adhere  to         1825. 
the  practice  of  the  Court,  and  cannot  alter  it  without  some 
decision  authorising  us  to  do  so;  and  here  the  report  of 
the  Prothonotary  must  be  considered  as  conclusive. 

Mr.  Justice' Gaselee. — As  the  officer  of  the  Court  has 
reported  that  a  second  or  alicts  writ  of  scire  facias  may  be 
tested  and  issued  before  the  quarto  die  post  of  the  return  of 
the  firsts  I  feel  myself  boimd  by  such  report ;  though  it  seems 
to  me  to  be  contrary  to  principle  and  common  sense,  that 
a  party  should  have  four  days  to  appear  after  the  return 
of  the  first  writ,  and  yet,  that  a  second  may  issue  before 
those  four  days  have  expired.  With  respect  to  the  ob- 
jection as  to  the  judgment  having  been  signed  too  soon,  it 
is  not  entitled  to  any  weight,  as  the  practice  of  the  Court 
is  clear  on  that  point ;  and  it  appears  to  be  as  well  under- 
stood here  as  in  the  King's  Bench.  In  this  Court  the 
Sunday  is  not  reckoned  as  one  of  the  four  days,  unless  it 
fall  on  the  last  day  ;  whilst  there,  an  intervening  Sunday 
is  not  in  any  case  reckoned  as  one  of  such  days. 

Rule  discharged  without  costs. 


Davies,  and  three  Others  v.  Arnott,  Haskins,  and  Friday, 

Sheppard  "^""^  *^**' 

J.  HIS  was  a  scire  facias,  on  a  judgment  obtained  by  Theputadvefa- 
the  plaintiffs  in  an  action  on  a  bastardy-bond,  brought  to  !?t^mate  chiid^ 
recover  the  sum  of  9L  \2s.  6d.,  paid  by  the  plaintiffs,  as  entered  into  a 

'   ^  .  .         bond  with  two 

churchwardens   and   overseers  of  the  parish  of  Christ-  sureties,  to  the 
church   Surrey,  for  fifty -five  weeks'    maintenance   of  a  parish,  to  in- 
bastard  child,  of  which  the  defendant  Arnott  was  the  f^^f^the «- 

penses  of  pro- 
viding for  the 
child,  and  de&ult  having  been  made  by  the  father,  judgment  was  entered  up,  on  the  bond,  and  the 
sureties  were  afterwards  discharged  under  the  Insolvent  debtor's  act: — Held,  that  they  were  still 
liable  to  the  overseers,  in  scire  facias  on  the  judgment,  for  expenses  incurred  by  the  parish  in  re- 
spect of  the  child,  subsequently  to  their  discharge. 
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1825.        reputed  father,  at  the  rate  of  3s.  6dL  per  week,  firom  the 
25th  March  1824,  to  the  16th  AprU,  1825. 

The  declaration  stated. — That  the  plaintifis,  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  Ckriti-' 
church,  in  the  county  of  Surrey ,  for  the  time  then  being, 
theretofore,  to  wit,  in  Trinity  Term,  5  Geo.  4,  recovered, 
by  the  judgment  of  this  Court,  against  the  three  defendants, 
a  certain  debt  of  200/.,  and  also  4*7/.  10^.,  for  their  da* 
mages,  which  they  had  sustained,  as  well  by  reason  of  the 
detaining  of  the  said  debt,  as  for  their  costs  and  charges 
by  them  about  their  suit  in  that  behalf  expended ;  which 
judgment,  so  recovered  against  the  defendants,  was  had 
and  obtained  upon  a  certain  writing  obligatory,  diUed  the 
13th  November,  1820,  whereby  the  defendants  acknow- 
ledged themselves  to  be  held  and  firmly  bound  to  the 
churchwardens  and  overseers  of  the  poor  of  the  said  pa- 
rish of  Christ-church,  in  the  sum  of  200/L,  to  be  paid  to 
them,  or  their  successors  for  the  time  being;  which  writ- 
ing obligatory  was  subject  to  a  certain  condition  thereun- 
der written ;  whereby — after  reciting  that  one  Ann  Stone, 
of  the  said  parish  of  Christ-church,  single  woman,  was,  on 
the  30th  January,  1818,  delivered  of  a  male  bastard  child 
in  that  parish,  and  that  the  defendant  Amott  was  the  fa- 
ther of  such  child — it  was  declared,  that,  if  the  defendants, 
or  any  or  either  of  them,  did  and  should,  from  time  to  time, 
and  at  all  times  thereafter,  fully  and  effectually  save  harm- 
less and  keep  indemnified,  as  well  the  plaintiffs,  as  all  fiiture 
churchwardens  and  overseers  of  the  said  parish,  as  also 
all  and  every  the  inhabitants  and  parishoners  thereof,  of, 
from  and  against  all  costs,  charges,  damages  or  expenses, 
which  should  or  might  arise,  happen,  or  be  charged  or 
imposed  on  the  churchwardens,  overseers,  or  parishioners, 
or  any  or  either  of  them,  for  or  by  reason  or  means  of  the 
birth,  maintenance,  clothing,  educating,  or  bringing  up 
the  said  child ;  and  also  should  and  would,  when  they,  or 
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any  or  either  of  them,  should  be  thereunto  required  by  1825. 
the  churchwardens  and  overseers  for  the  time  being,  a|>- 
pear  before  a  Justice  of  the  Peace,  and  upon  oath,  before 
such  Justice,  discover  and  declare  how  such  child  was 
provided  for  and  maintained,  or,  in  case  of  his  death,  the 
time  and  place  of  his  burial ; — then  the  obligation  was  to 
be  void  and  of  no  effect.  It  was  then  averred,  that  the 
plaintiffs,  by  their  declaration  in  the  said  suit,  assigned  a 
certain  breach  of  the  condition  of  the  said  writing  obligatory, 
according  to  the  form  of  the  statute  &c.  (a),  to  wit,  that, 
although  the  child  whereof  the  defendant  Amott  was  the 
reputed  father  was  then  living,  nevertheless  that  the  de- 
fendants did  not  nor  would,  nor  did  nor  would  any  or  either 
of  them,  from  time  to  time,  or  at  any  time  after  the  making 
of  the  said  writing  obligatory,  fully  or  effectually  save  harm- 
less or  keep  indemnified  the  churchwardens  and  overseers 
of  the  poor  of  the  said  parish  for  the  time  being,  or  the  in- 
habitants or  parishioners  of  the  said  parish,  of,  from  and 
against  all  costs,  charges,  &c.,  arising,  happening,  grow- 
ing, and  charged  and  imposed  upon  them,  for  or  by  means 
of  the  birth,  maintenance,  and  clothing  of  the  said  child, 
according  to  the  said  condition  of  the  said  writing  obli- 
gatory ;  and  that,  by  reason  thereof,  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish,  and  the  said 
parishioners  and  inhabitants  thereof,  for  the  time  being, 
firom  time  to  time,  after  the  making  of  the  same  writing 
obligatory,  to  wit,  on  the  said  I3th  November^  1820,  and  on 
divers  other  days  and  times  between  that  day  and  the  day 
of  the  commencement  of  the  said  suit  against  the  defend- 
ants, were  forced  and  obliged  to,  and  did  necessarily,  lay  out 
and  expend  divers  sums  of  money,  in  the  whole  amount- 
ing to  the  sum  of  70/.,  for,  in,  and  about,  the  maintenance, 
clothing,  educating,  and  bringing  up  the  said  child  ;  and 
thereby  sustained  damages  to  the  amount  of  the  said  sum 

(a)  8&9  Wm.  d,€.  11,1.8. 
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1825.        of  70/.4  and  damages  were  thereupon  assessed  for  and  by 
reason  of  the  said  breach  so  assigned : — And  further,  that 
it  had  been  and  was  duly  suggested  by  the  phuntifis,  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish 
of  Christ'church  for  the  time  being,  as  and  by  way  of  ano- 
ther and  further  breach  of  the  condition  of  the  said  writing 
obligatory,  than  the  said  breach  so  assigned  as  aforesaid, 
that,  although  the  child  whereof  the  defendant  AmotiwnB 
the  reputed  father,  at  the  time  of  such  further  suggestion, 
was  and  still  is  living;  nevertheless,  that  the  defendanti 
have  not,  nor  have  either  of  them^  from  time  to  time,  once 
the  recovery  of  the  said  judgment,  fully  or  effectually  sav- 
ed harmless  or  kept  indemnified  the  diurchwardens  and 
overseers  of  the  poor  of  the  said  parish  for  the  time  beii^ 
or  the  inhabitants  or  parishioners  thereof,  of»  from,  and 
against,  all  costs,  charges,  &c.,  arising,  charged,  or  imposed 
upon  them,  for  or  by  reason  of  the  birth,  maintenance,  and 
clothing  of  the  said  child,  according  to  the  conditi<ni  of 
the  said  writing  obligatory ;  and  that,  by  reason  thereof, 
the  churchwardens  and  overseers  of  the  poor  of  the  said 
parish,  and  the  inhabitants  and  parishioners  thereof,  for 
the  time  being,  from  time  to  time,  since  the  recovery  of  the 
said  judgment,  to  wit,  on  the  24th  June,  1824,  and  on 
divers  other  days  and  times  between  that  day  and  the 
time  of  suggesting  such  further  breach,  were  forced  and 
obliged  to,  and  did  necessarily,  lay  out  and  expend  diven 
sums  of  money,  amounting  in  the  whole  to  the  further 
sum  of  50/.,  for,  in,  and  about,  the  maintenance,  clothing, 
educating,  and  bringing  up  of  the  said  child,  and  had  sus- 
tained further  damages  to  the  amount  thereof,  contrary  to 
the  form  and  effect  of  the  said  condition  of  the  said  writ- 
ing obligatory;  for  which  last-mentioned  breach  of  the 
aforesaid  condition,  the  plaintiffs  had  humbly  besought  his 
Majesty  to  provide  them  a  proper  remedy,  and  that  the  she- 
riff should  be  commanded  that  he  should  make  known 
to  the  defendants,  that  they  should  be  here  on  &c.,  to 
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shew  cause  why  execution  should  not  be  awarded  against  1825. 
them^  upon  the  said  judgment  so  obtained  as  aforesaid, 
for  the  damages  to  be  assessed  by  reason  of  the  last-men- 
tioned breach  of  the  condition  of  the  said  writing  obliga- 
tory, if  &c. ;  and  further  &c.  To  this  the  sheriff  returned, 
that  the  defendant,  Amott,  had  not  any  thing  in  his  bai- 
liwick whereby  he  could  give  him  notice,  as  by  the  writ 
he  was  commanded. 

'  The  defendant,  Haskins,  pleaded — ^That  since  the  re- 
covery of  the  said  judgment,  and  after  the  incurring  of 
the  said  other  and  further  breach,  and  the  sustaining  of 
the  said  further  damages,  and  every  part,  thereof,  by  the 
said  churchwardens  and  overseers  of  the  poor,  and  pa- 
nshioners  and  inhabitants  of  the  said  parish,  and  before 
the  suing  out  of  the  said  writ  of  scire  facias  ^  to  wit,  on  the 
11th  October f  1824,  by  a  certain  order  then  duly  made  by  the 
Court  for  the  relief  of  insolvent  debtors,  according  to  a  cer- 
tain act  of  Parliament,  made  and  passed  in  the  first  year  of 
the  reign  of  King  George  the  Fourth,  intituled,  &c.  the 
said  Haskins  was  duly  discharged  from  the  said  other  and 
further  breach,  and  the  said  damages  so  sustained  by 
the  said  churchwardens  and  overseers  of  the  poor,  and 
the  said  parishioners  and  inhabitants  of  the  said  parish, 
since  the  recovery  of  the  said  judgment  as  aforesaid;  and 
which  discharge  reinained  in  full  force.  And  this  &c., 
wherefore  &c. 

The  defendant,  Skeppard,  pleaded — ^That,  theretofore, 
to  wit,  on  the  5th  July^  1824,  he,  the  said  Sheppardt 
was  in  actual  custody,  in  the  Fleet  prison,  within  the  mean- 
ing of  a  certain  act  of  Parliament,  made  and  passed  in  the 
first  year  of  the  reign  of  King  George  the  Fourth,  intituled, 
&c.,  and  that  the  debt  in  the  declaration  mentioned,  and 
the  causes  of  action  (if  any)  thereupon,  arose  and  accrued 
against  him,  the  said  Sheppard,  before  he  was  in  custody 
88  aforesaid ;  and  that,  by  a  certain  order  made  by  the 
Court  for  the  relief  of  insolvent  debtors  in  England,  on. 
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1825.  and  bearing  date  the  8th  October,  m  the  year  aforesaidi 
he,  Sheppard,  was  duly  discharged  according  to  the  said 
act;  and  was  also  thereby  discharged  from  the  said  causes 
of  action  (if  any) ;  and  that  the  discharge  still  remained  in 
full  force.    And  this  &c.^  wherefore  &c. 

The  plaintiffs  replied  to  Haskins's  plea — ^That  the  said 
further  or  other  breach  in.  the  said  writ  of  scire  /aciaSf 
and  declaration  thereon  founded,  was  committed,  and  the 
damages  thereby  occasioned  were  sustained  by  the  said 
churchwardens  and  overseers  of  the  poor,  and  the  said 
parishioners  and  inhabitants  of  the  said  parish,  as  in  the 
said  writ  and  declaration  thereon  foimded  is  mendooed, 
after  the  making  of  the  said  order  in  the  said  plea  men- 
tioned ;  and  that,  by  such  order,  the  said  Haskins  was 
not  discharged  from  the  said  further  and  other  breach, 
aiid  the  said  damages  so  sustained  by  the  said  churdi- 
wardens  and  overseers  of  the  poor,  and  the  said  parish- 
ioners and  inhabitants  of  the  said  parish,  since  the  reco- 
very of  the  said  judgment  as  aforesaid,  or  any  part  there- 
of, in  manner  and  form  as  the  said  Haskins  had  above 
in  his  said  plea  in  that  behalf  alleged.  On  which  issue 
was  joined. 

To  Sheppards  plea,  the  plaintiffs,  after  protesting  that 
it  was  wholly  bad  and  insufficient  in  law;  nevertheless, ior 
replication  thereto  in  that  behalf,  saidj^  that  the  said  further 
or  other  breach  in  the  said  writ  of  scire  facias,  and  deda- 
ration  thereon  founded,  was  committed,  and  the  damages 
thereby  occasioned  were  sustained  by  the  said  church- 
wardens  and  overseers  of  the  poor,  and.  the  said  parish- 
ioners and  inhabitants  of  the  said  parish,  as  in  the  said 
writ  and  declaration  was  mentioned,  after  the  making  of  the 
said  order  in  the  said  plea  mentioned ;  and  that  by  such 
order  the  said  Sheppard  was  not  discharged  from  the 
said  further  and  other  breach,  and  the  said  damages  so 
sustained  by  the  said  churchwardens  and  overseers  of  the 
poor,  and  the  said  parishioners  and  inhabitants  of  the  said 
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parish,  since  the  recovery  of  the  said  judgment  as  afore-        1825. 
said,  or  any  part  thereof.     Whereupon  issue  was  also 
joined. 

At  the  trial,  before  Lord  Chief  Justice  Be^t,  at  GtuJd- 
haU,  at  the  adjourned  Sittbgs  after  the  last  Term,  the 
plaintiffs  proved  that  they  had  made  payments  on  account 
of  Amotfs  child,  at  the  rate  of  Ss,  6d.  per  week,  from 
the  35th  March,  18S4,  to  the  16th  April,  1825.  The 
defendants,  Haskins  and  Sheppard,  {Amott  having  suffer- 
ed judgment  by  default)  produced  thew  several  discharges 
imder  the  insolvent  debtor's  act,  (1  Geo.4f,  c.  119),  the 
one  bearing  date  on  the  11th  o{  October,  1824;  and  in  his, 
Haskins' 8,  schedule  there  was  stated  to  be  a  debt  of  200/., 
being  the  penalty  of  a  bond  given  by  the  insolvent,  Htu^ 
kins,  jointly  with  the  two  other  defendants,  to  the  church- 
wardens and  overseers  of  Christ'church,  for  the  pay* 
ment  of  a  weekly  sum  of  3«.  6d.  for  the  maintenance  of  a 
bastard  child  o(  Amotfs;  and  Sheppard  produced  his 
discharge,  dated  the  8th  October,  1824,  and  his  sche- 
dule, in  which  the  penalty  in  the  bond  was  also  included ; 
when  it  was  insisted  for  them,  that  they  were  discharg- 
ed from  all  further  liability  on  the  bond.  A  verdict,  how- 
ever, was  taken  for  the  pTaifitiffs,  for  such  damages  only 
as  had  accrued  since  the  discharge  of  the  defendants, 
his  Lordship  reserving  leave  to  them  to  move  to  set  it 
aside,  and  that  a  verdict  jnight  be  entered  for  them  in- 
stead thereof,  in  case  the  Court  should  be  of  opinion,  that 
their  discharge  under  the  insolvent  act  exem|>ted  them 
firom  all  further  liability  on  the  bond. 

Mr.  Serjeant  Onslow,  for  the  defendant  Sheppard,  and 
Mr.  Serjeant  Wilde,  for  the  defendant  Haskins,  having, 
accordingly,  on  the  first  day  of  this  Term,  obtain- 
ed rules  nisi — 

Mr.  Seijeant  Taddy,  and  Mr.  Serjeant  Pell,  now  shew- 
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ed  cause. — The  question  in  this  case  depends  chiefly  on 
the  statute  1  Geo.  4,  c.  119,  s.  10  {a\  by  which  the  bond- 
creditors  of  an  insolvent  are  entitled  to  receive  a  dividend 
of  the  insolvent's  estate,  in  such  manner,  and  upon  such 
terms  and  conditions  as  such  creditors  would  have  been  en- 
titled  to,  if  the  insolvent  had  become  bankrupt.  That  sta- 
tute, therefore,  must  be  construed  and  taken  with  analogy 
to  the  bankrupt  laws ;  and  if  this  were  a  case  of  bankruptcy 
instead  of  insolvency,  the  case  of  the  overseers  of  Saint 
Martin'S'in-the^lds  v.  Warren  (6),  would  be  directly  in 
point.  There,  one  of  the  sureties  in  a  bastardy-bond,  af- 
ter the  bond  had  been  forfeited,  became  bankrupt,  and  ob- 
tained his  certificate ;  and  it  was  held,  that  the  parish  oflS- 
cers  were  not  thereby  precluded  from  recovering  upon 
the  bond  further  expenses,  incurred  subsequently  to  the 
bankruptcy; — on  the  ground  that  such  expenses  were 
in  the  nature  of  a  contingent  debt,  incapable  of  valua- 
tion, and,  therefore,  not  proveable  under  the  commissicnL 
The  penalty  of  a  bond  is  not  a  debt  proveable  under  a 
commission;  for  the  statute  (21  Jac.  1,  c«  19,  s.  9)  express- 


(a)  By  which  it  is  enacted, "  That 
all  and  every  creditor  and  credit- 
tors  of  any  prisoners,  for  any  sum 
and  sums  of  money  payable  by 
way  of  annuity  or  othermse,  at 
any  future  time  or  times,  by  vir- 
tue of  any  bond,  covenant,  or 
other  securities  of  any  nature  what- 
soever, may  be  and  shall  be  enti- 
tled to  be  admitted  a  creditor  or 
creditors,  and  shall  be  entitled  to 
receive  a  dividend  or  dividends  of 
the  estate  of  such  prisoner,  in 
such  manner  and  upon  such  terms 
and  conditions  as  such  creditor  or 
creditors  would  have  been  entitled 
unto,  by  the  laws  now  in  force,  if 


such  prisoner  had  become  bank- 
rupt; the  amount  upon  which  such 
dividend  shall  be  calculated,  and 
the  terms  and  conditions  on  which 
the  same  shall  be  received,  being 
first  settled  by  the  Court;  and 
without  prejudice  in  future  to 
their  respective  securities,  other- 
wise than  as  the  same  would  have 
been  affected  by  a  proof  made,  in 
respect  thereof,  by  a  creditor  no- 
der  a  commission  of  bankruptcy, 
and  a  certificate  obtained  by  the 
bankrupt  under  such  commis- 
sion." 

(6)  1  Bam.  &  Aid  491. 
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ly  provides,  that  **  creditors  having  securities  by  judgment,  1825. 
or  specialty  with  or  without  penalty,  &c. ,  shall  not  be  relieved 
upon  such  judgment,&c.,  for  any  more  than  a  rateable  part 
of  their  just  and  due  debts,  with  the  other  creditors  of  the 
bankrupt,  without  respect  to  any  such  penalty."  Although 
the  penalty  is,  therefore,  for  some  purposes,  the  legal  debt; 
it  is  not  so  for  the  purpose  of  proof  under  a  commission 
of  bankruptcy,  or  in  a  case  of  insolvency;  and  d  fortiori, 
m  an  action  against  the  obligors  of  a  bastardy-bond ;  as 
all  that  could  be  proved  in  the  one  case  or  the  other, 
was  the  just  and  true  debt  then  due,  which,  in  the  pre- 
sent instance,  was  the  amount  of  the  expence  then  actu- 
ally incurred  in  the  maintenance  of  the  child;  and  by  such  . 
proof  the  bond  is  not  entirely  discharged,  but  only  pro 
ianto^  and  expences  subsequently  incurred  are  clearly  the 
proper  subject  of  an  action,  or  proceeding  by  scire  facifM. 
In  Cole  V*  Gower  {a),  it  was  decided,  that  the  statute, 
6  Geo.  S,  c.  31,  only  authorises  parish  officers  to  take  se- 
curity from  the  putative  father  of  a  bastard  child  to  in- 
denmify  the  parish ;  and,  therefore,  where  they  had  taken 
a  promissory  note  absolute  for  a  sum  certain,  to  which 
there  was  a  plea  of  tender  of  a  lesser  sum  as  the  amount 
of  the  charge  actually  sustained  by  the  parish,  which  ten- 
der was  found  for  the  defendant — it  was  held,  that  the 
plaintiffii  could  not  recover  further  upon  the  note*  The 
penalty  of  the  bond,  therefore,  is  not  the  debt  in  law ; 
and  here  the  instrument  was  given  as  a  mere  security  to 
indemnify  the  parish  against  future  expences,  which  might 
be  incurred  by  providing  for  ArnotVs  child,  which  were 
wholly  incapable  of  valuation,  as  their  amoimt  depended  on 
the  life  of  the  child,  the  continuance  of  its  health,  and  the 
abiUty  of  the  &ther  to  support  it.  An  annuity  could  not 
be  proved  until  after  the  passing  of  Sir  Samuel  Rondllf/'s 
act  (40  Geo,  3,  c*  121),  unless  it  were  secured  by  a  bond, 

(a)  6  East,  110. 
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1825.         or  other  mstrument,  with  a  penalty;  but  by  the  17th  sec- 
tion of  that  statute,  it  is  competent  to  any  annuity-creditor 
to  prove,  under  a  commission  of  bankruptcy  against  his 
debtor,  the  value  of  the  annuity,  whether  it  be  secured  by 
bond,  covenant,  or  other  assurance;  but,  even  then,  the 
penalty  is  not  the  subject  of  proof,  but  only  the  value  of 
the  annuity,  provided  it  be  less  than  the  penalty.     It  b 
necessary  that  a  debt  should  either  be  actually  liquidated 
and  ascertained,  or  capable  of  being  so,  before  it  can  be 
proved  under  a  commission.    In  Goddard  v.  Vanderhey* 
den,  the  Court  said  (a),  **  if  A,  has  a  bond  of  indemnity 
from  JB.,  and  the  condition  be  broken,  and  afterwards  jB. 
becomes  bankrupt  before  A.  has  been  sued  or  damnified; 
though  A.  had  a  good  cause  of  action  agdnst  JB.  before 
the  act  of  bankruptcy,  yet,  as  A»  had  not  been  damnified 
by  paying  any  certain  sum  of  money  by  reason  of  B,*i 
breach  of  the  condition.  A,  cannot  possibly  swear  to  any 
debt  due  and  owing  from  JB.  at  the  time  of  the    act  of 
bankruptcy.  Debta  payable  upon  a  contingency,  which  may 
possibly  never  happen,  cannot  be  proved  under  a  com* 
mission    of  bankrupt.'*     So,   in   Chilton  v.    Whiffin  (b), 
it  was  decided,  that  where  the  breach  of  a  bond  of  in- 
demnity is  (ifter  a  bankruptcy,  the  bond  is  not  discharged. 
Indeed  the  Courts  have  uniformly  held,  that,  unless  a 
surety  had  actually  paid  the  debt  before  the  bankruptcy 
of  the  debtor,  he  could  not  prove  under  a  connnission 
against  him,  as  no  debt  existed  between  them  until  he  had 
I>aid  the  money ;  and,  therefore,  that  it  rested  in  contin- 
gency.    In  Millen  v.  Whitienbury  (c),  it  was  held,  that 
a  bankrupt's  certificate  is  no  bar  to  an  action  of  assump- 
sit,  on  a  promise  to  pay  a  weekly  sum  to  the  plaintifiT  for 
the  support  of  an  illegitimate  child  she  had  by  the  bank- 
rupt ;  and  Lord  EUenborough  there  said :  *^  If  any  arrears 
accrued  before  the  bankruptcy,  the  certificate  will  be  a 

(a)  3  Wils.  270.  {h)  Ibid.  16.  (c)  1  Camp.  428. 
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discharge  as  to  these;  for  the  plaintiff  might  have  proved 
them  under  the  commission:  but,  could  she  have  set  an 
aggregate  value  upon  the  defendant's  promise  to  allow 
her  a  weekly  sum  for  the  maintenance  of  the  child,  and 
received  a  dividend  for  that? — As  no  proof,  in  respect  of 
the  subsequent  arrears,  would  have  been  admitted  under 
the  commission,  1  am  of  opinion,  that  the  defendant  is 
still  liable  for  them  in  this  action.*' — ^The  judgment  which 
was  obtained  in  this  case,  was  not  for  the  penalty  of  the 
bond,  but  only  for  expenses  incurred  up  to  the  time  of  the 
action ;  and,  as  the  bond  was  conditioned  for  the  payment 
of  contingent  damages,  the  judgment  has  reference  to 
such  damages ;  and  if  so,  it  falls  expressly  within  the  pro- 
visions  of  the  statute,  8  &  9  Wm.  3,  c.  11,  s.  8  (a),  as 
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(a)  By  which  it  is  enacted,  <<  That 
in  all  actions,  which,  from  and  af- 
ter the  25th  March,  1697,  sball  be 
commenced  or  prosecuted  in  any 
of  his  Majesty's  Courts  of  Re- 
cord, upon  any  bond  or  on  any  pe- 
nal sum,  for  non-performance  of 
any  co?enants  or  aj^reements  in 
any  indenture,  deed,  or  writing 
contsdned,  the  pliuntiff  or  plain- 
liffii  may  assign  as  many  breaches 
•8  he  or  they  shall  think  fit,  and 
the  Jury,  upon  trial  of  such  ac- 
tions, shall  and  may  assess,  not 
only  such  damages  and  costs  of 
suit  as  have  heretofore  been  usual- 
ly done  in  such  cases,  but  also  da- 
mages for  such  of  the  said  breaches 
so  to  be  assigned,  as  the  piuntiff 
upon  the  trial  of  the  issues  shall 
proye  to  have  been  broken ;  and 
that  the  like  judgment  shall  be 
entered  on  such  verdict,  as  here^ 
tofore  hath  been  usually  done  in 
such  like  actions;  and  in  case 
the  defendant  or  defendants,  after 

VOL.  X. 


such  judgment  entered,  and  before 
any  execution  executed,  shall  pay 
unto  the  Court  where  the  action 
shall  be  brought)  to  the  use  of  the 
plsdntiff  or  plaintiffs,  or  his  or  their 
executors  or  administrators,  such 
damages  so  to  be  assessed  by  rear 
son  of  all  or  any  of  the  breaches  of 
such  covenants,  together  with  the 
costs  of  suit,  a  stay  of  execution 
of  the  sdd  judgment  shall  be  en- 
tered upon  record ;  or,  if,  by  rea- 
json  of  any  execution  executed,  the 
plaintiff  or  plaintiffs,  or  his  or 
their  executors  or  administrators, 
shall  be  fully  paid  or  satisfied  all 
such  damages  so  to  be  assessed, 
together  with  his  or  their  costs  of 
suit,  and  all  reasonable  charges 
and  expenses  for  executing  the 
sud  execution,  the  body,  lands,  or 
goods  of  the  defendant  shall  be 
thereupon  forthwith    discharged 
from  the  sidd  execution,  which 
shall  likewise  be  entered  upon  re* 
cord;  but,    notwithstanding,   In 

oo 
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neither  the  judgment,  nor  the  penalty  of  the  bond,  consti- 
tuted a  debt;  but  the  judgment  merely  stood  as  a  security 
for  the  recovery  of  future  expenses ;  and  the  S8th  section  of 
the  statute,  1  Geo.  4,  c.  119,  contains  a  proviso,  "  That  it 
shall  be  lawful  to  proceed  against  any  prisoner  discharged, 
upon  any  judgment  obtained,  and  which  could  not  have 
been  put  in  force  against  him  at  the  time  of  his  ob- 
taining his  discharge.*^  Coupling,  therefore,  these  two 
sections  together,  and  considering  that  the  parish  has 
been  damnified,  since  the  obligors  on  the  bond  were  dis- 
charged under  the  Insolvent  Debtor's  Act,  and  as  every 
scire  facias  is  a  new  cause  of  action,  the  plaintifis  are  en- 
titled to  recover  the  expenses  incurred  by  the  parish  since 
the  discharge;  for  the  judgment  on  the  bond  could  not 
have  been  put  in  force  at  the  time  of  such  discharge,  as  it 
could  only  operate  quoad  the  expenses  then  incurred. 


Mr.  Serjeant  Onslow,  and  Mr.  Serjeant  Wilde,  in  sup- 
port of  their  rules. — Amott,  the  principal  in  the  bond, 
and  reputed 'father  of  the  child,  having  let  judgment  go 


each  case  such  judgment  shall  r&- 
mun,  continue,  and  be  as  a  fur- 
ther security,  to  answer  to  the 
plsdntiff  and  plaintiffs,  and  his  or 
their  executors  or  administrators, 
nich  damages  as  shall  or  may  be 
sustained  for  further  breach  of 
any  covenant  or  covenants  in  the 
same  indenture,  deed,  or  writing 
cont£dned,  upon  which  the  plain- 
tifT  or  plaintiffs  may  have  a  scire 
facias  upon  the  said  judgment, 
against  the  defendant  or  against 
his  heir,  terretenants,  or  his  exe* 
cutors  or  administrators,  suggest- 
ing other  breaches  of  the  scud  co- 
venants or  agreements,  and  to 
summon  him  or  them  respective- 
ly, to  shew  cause  why  execution 


shall  not  be  had  or  awarded  upoa 
the  sud  judgment,  upon  which 
there  shall  be  the  like  proceed- 
ing as  was  in  the  action  of  debt 
upon  the  said  bond  of  obligatioii» 
for  assessing  of  daoiages  upon 
trial  of  issues  joined  upon  such 
breaches,  or  inquiry  thereof,  up- 
on a  writ  to  be  awarded  in  nianoer 
as  aforesaid;  and  that,  upon  pay- 
ment or  satisfaction  in  manner  as 
aforesaid,  of  such  future  damages, 
costs,  and  charges  as  aforesaid, 
all  further  proceedings  on  thesud 
judgment  are  agtun  to  be  stayed, 
and  60  toties  quoiies,  and  the  de- 
fendant, his  body,  lands,  or  goods, 
shall  be  discharged  out  of  execu- 
tion as  aforesaid." 
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fault,  the  two  other  defendants,  as  his  sureties,  can 
be  liable  by  strict  rules  of  law,  and  the  Court  will 
clined  to  favour  them  by  every  means  in  its  power ; 
hey  are  released  from  all  further  claims  that  might 
in  respect  of  the  bond,  as  well  by  law  as  by  the  38th 
m  of  the  statute,  1  Geo.  4,  c.  119  (a).  The  cause  of 
1  accrued  to  the  plaintiffs  before  the  defendants  were  in 
dy,  and  their  discharge  under  the  Insolvent  Debtor's 
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^.  28y  by  which  it  is  enacted. 
i,  after  the  said  Court  shall 
leclared  any  prisoner  to  be 
id  to  the  benefit  of  this  act 
lesaid^  no  writ  ofjierifaeiai 
issue  on  any  judgment  be- 
en obtained  against  such  pri- 
for  any  debt  contracted,  or 
of  action  arising,  before  the 
9i  the  commencement  of 
kctual  custody  as  aforesaid, 
;  upon  the  judgment  enter- 
by  order  of  the  Court  as 
ud;  and  that,  if  any  scire 
,  or  action  of  debt,  or  any 
suit  or  action,  shall  be 
iit  against  any  prisoner,  his 
heirsi  executors,  or  admi- 
xm,  upon  any  judgment  ob- 
against  any  such  prisoner, 
statute  or  recognizance  ac- 
edged  by  him  or  her,  or  any 
cause  of  action  arising,  be- 
he  commencement  of  such 
custody,  by  virtue  of  this 
xcept  upon  the  judgment 
d  up  agidnst  such  prisoner, 
the  order  of  the  Court  as 
ud,  it  shall  and  may  be  law- 
r  any  such  prisoner,  his  or 
m,  executors,  or  adminis- 
t,  to  plead  generally,  that 
risoner  was  duly  discharged, 
ing  to  this  act,  by  the  or- 
which  such  discharge  shall 


o 


have  been  obtuned,  and  that  such 
discharge  remains  in  force,  with- 
out pleading  any  other  matter 
specially;,  whereto  the pluntiff  or 
plaintiffs  shall  or  may  reply  gene- 
rally, and  deny  the  matters  plead- 
ed as  aforessdd,  or  reply  any  other 
matter  or  thing  which  may  shew 
the  defendant  or  defendants  not 
to  be  entitled  to  the  benefit  of  this 
act,  or  that  such  prisoner  was 
not  duly  discharged  according 
to  the  provisions  of  this  act,  in 
the  same  manner  as  the  plain- 
tiff or  plsdutiffs  might  have  re- 
plied in  case  the  defendant  or 
defendants  had  pleaded  this  act, 
and  his  discharge  by  virtue  of  this 
act,  specially;  and  if  the  pliuntiff 
or  plaintiffs  be  nonsuited,  discon- 
tiuue  Ms  or  her  action,  or  verdict 
pass  against  him,  her,  or  them,  or 
judgment  shall  be  had  on  demur- 
rer, the  defendant  or  defendants 
shall  have  double  costs :—  provided 
always,  that  it  shall  be  lawful  to 
proceed  against  any  prisoner  so 
discharged,  upon  any  judgment, 
recognisance,  or  other  security 
obtained  or  given,  and  which 
could  not  have  been  put  in  force 
agcdnst  such  prisoner  at  the  time 
of  his  obtaining  such  discharge; 
any  thing  in  this  act  contained  to 
the  contrary  notwithstanding." 

o2 


552  CASES  IN  TRINITY  TERM, 

1825.        Act  musti  consequently,  operate  as  a  bar  to  this  swt— 
There  is  a  wide  distinction  between  a  proceeding  on 
a  judgment,  and  a  recognizance ;    and  here,  the  judg- 
ment was  the  sole  cause  of  action.     The  scire  facias  was 
brought  to  revive  it;  and,  therefore,  it  did  not  arise  subse- 
quently to  the  judgment.     In  Wright  v.  Nuit,  where  exe- 
cutors, against  whom  a  scire  facias  was  sued  out  to  recover 
damages  assessed,  on  an  interlocutory  judgment,  against 
their  testator  before  his  death,  brought  a  writ  of  error, 
Mr.  Justice  Ashhurst  said  (a),  *'  This  is  not  a  new  action^ 
but  a  continuation  of  the  old  one ;  it  is  only  a  scire  f ados 
to  revive  the  former  judgment."    That,  too,  was  a  proceed- 
ing against  executors,  whilst  here,  the  parties  themselves 
were  taken  in  execution  under  the  judgment.     Although 
it  has  been  said,  that,  under  the  statute  SI  Jac.  1,  c.  19, 
the  true  debt  alone  can  be  proved  under  a  commission  of 
bankruptcy,  and  not  the  penalty  of  a  bond,  yet  the  f<^- 
feiture  of  the  bond  is  the  foundation  of  the  proof;  and 
previously  to  the  statute  49  Geo.  3,  an  annuity  could  only 
be  proved  by  virtue  of  the  penalty  of  the  bond  or  other 
instrument  under  which  it  was  secured.     The  distinction 
is,  that,  if  a  bond  be  given  with  a  penalty,  and  there  be  a 
forfeiture  of  the  penalty,  at  law,  before  the  bankruptcy,  the 
bond  may  be  proved  under  the  commission.     The  case  of 
the  overseers  oi  St.  Martin  v.  Warren,  does  not  apply, 
as  there  no  judgment  had  been  obtained   on  the  bond, 
which  still  remained  in  full  force.    Although,  if  a  cove- 
nant be   in  its  nature  contingent,  and  the  contingency 
has  not  taken  place  at   the   time  of  the  bankruptcy,  it 
cannot  be  proved  under  a  commission;  yet,  if  it  be  se- 
cured by  a  penalty,  it  may ;  for,  in  Ex  parte  Mare  (J), 
where  there  was  a  covenant  by  a  trader,  within  seven 
years,  or  when  requested,  to  convey  lands  of  a  given  va- 
lue in  particular  counties,  and  the  trader  became  a  bank- 

(a)  1  Term  Rep.  389.  (6)  8  Ves.  33S. 
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nipt  after  the  expiration  of  the  seven  years^  and  no  re-         1925. 
quest  was  made  to  convey  the  lands,  although  proof  was  not 
admitted  on  the  covenant,  yet,  the  Lord  Chancellor  said, 
that  there  would  have  been  no  doubt,  if  there  had  been  a 
penalty,  but  that  the  party  might  have  proved.     So  here, 
the  penalty  of  the  bond  was  the  legal  debt;  and,  conse- 
quently, the  bond  was  discharged  as  against  the  sureties; 
particularly  as  the  plaintiffs  recovered  a  judgment  against 
them,  on  which  the  present  proceeding  is  founded :  so  that 
no  new  cause  of  action  has  accrued  subsequently  to  that 
judgment.     If  a  surety,  bound  with  his  principal  for  pay- 
ment of  money  by  instalments,  take  a  bond  from  the  prin- 
cipal, conditioned  for  the  payment  of  the  amount  of  the  in- 
•tafanents,  before  the  first  of  them  will  be  due,  and  before 
that  time  the  principal  become  bankrupt  and  obtain  his  cer- 
tificate, and  afterwards  the  instalment  bond  be  discharged 
by  the  surety,  although  he  cannot  maintain  an  action  against 
the  principal  for  money  had  and  received  to  his  use,  accord- 
ing to  the  case  of  Toussaint  v.  Martinnant{a)^  yet,  as  Mr. 
Justice  Ashhurst  there  said,  '*  the  penalty  of  the   bond 
became'a  legal  debt,  and  as  soon  as  that  was  forfeited  the 
plaintiffs  became  creditors  of  the  bankrupt,  and  might 
have  proved  their  debt  under  the  commission,*' — on  the 
principle,   that  the  bond,   or   counter-security,   created 
an  absolute  debt  at  law,  for  which  a  sufficient  consider- 
ation was  created  by  the  liability  of  the  surety,  and  that 
the  forfeiture  was  the  ground  of  proof.     So,  in  Martin  v. 
Court  (6),  it  was  held,  that,  if  a  person  be  bound  with  a 
trader,  as  a  surety  for  the  payment  of  a   sum  certain, 
and  take  an  absolute  bond  from  the  latter,  payable  the 
day  before  the  original  bond  would  become  due,  and 
the  trader  become  bankrupt  before  the  day  of  payment^ 
the  surety  might  prove  the  bond  as   a  debt  under  the 
commission.    In  Hodgson  v.  Bell  (c),  it  was  decided^  that 

(«)  2  Tcnn  Rep.  100.        (6)  Ibid.  640.        (c)  7  Term  Rep.  97. 
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1825.         if  an  indemnity  bond  be  forfeited  before  the  bankruptcy, 
the  surety  is  entitled  to  prove  his  bond,  although  he  paid 
no  part  of  the  sum  for  which  he  was  surety,  until  after  the 
bankruptcy ;  and  Lord  Kenyan  there  said :  **1{  any  part  of 
the  condition  of  the  bond  were  broken  before  the  defend* 
ant*s  bankruptcy,  the  bond  was  forfeited  at  law»  and  the 
plaintiffs  might  have  come  in  and  proved  under  the  defend- 
ant's commission/'    So^  here,  the  condition  was,  inpartf 
broken  before  the  defendants  became  insolyent,  and  judg- 
ment was  entered  accordingly,  and  they  were  aft^irards 
relieved  from  all  further  claims  on  the  bond^  they  having 
obtained  their  discharge  under  the  Insolvent  Debtor's  Act 
In  Ex  parte  Day  (a),  it  was  held,  that,  although  a  bond 
to  secure  the  re-transfer  of  stock  and  the  payment  of  di- 
vidends, did  not  necessarily  constitute  a  debt  proveaUe 
under  the  commission ;  yet,  that,  if  the  bond  were  forfeited 
before  the  bankruptcy,  the  creditor  should  be  permitted 
to  prove  for  the  amount  of  the  dividends  due  before  tlie 
bankruptcy,  and  the  value  of  the  stock  at  the  date  of  the 
commission — by  analogy  to  the  case  of  annuities.    That 
case  bears  strongly  on  the  present.     In  Ex  parte  King  {b), 
upon  a  petition  to  prove,  under  a  commission^  on  a  bond 
to  replace   stock  and  pay  the   dividends^   Lord  Eldon 
said:   **  It  has   often  been   determined   in   bankruptcy, 
that,  if  the  condition  is  broken  before  the  bankruptcy, 
you  may  prove.     If  the  bond  had  been  forfeited,  either 
as   to  the  capital  or  the  dividend,  it  would  liave  done; 
as,  if,  though  the  bankruptcy  was  previous  to  the  time  at 
which  the  stock  was  to  be  replaced,  a  forfeiture  had  been 
incurred  by  not  paying  the  dividend ;  and  the  petitioner 
might  in  either  case  have  proved."  In  Ex  parte  Iiowlatt{e)i 
where  a  bond  was  given  for  the  payment  of  3000/.  a&ia 
the  death  of  the  obligor,  and  for  payment  of  an  annuity  of 
200/.  a  year  in  the  mean  time,  the  annuity  not  being  duly 

(a)  7  Ves.  301.         {b)  8  Vcs.  334.        (c)  2  Husc  Bauk.  CVis.  416. 
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id,  the  penalty  was  held  to  attach »  and  the  obligee  1825. 
entitled  to  prove  the  3000/.  under  the  obligor*8  commis- 
sion; and  Lord  Eldon  there  said:  ^'  Whatever  be  the 
contingency,  if  the  penalty  is  forfeited,  equity  will  ar- 
range the  proof,  upon  the  footing  that  there  is  a  debt 
at  law.**  So,  here,  whether  the  child  might  live  or  not, 
depended  on  a  contingency ;  but  the  penalty  of  the  bond 
having  been  forfeited  by  a  breach  of  the  condition  be- 
fore the  imprisonment  of  the  insolvents,  they  were  re- 
leased from  all  further  claims  by  their  discharge  under 
the  act.  In  Ex  parte  Winchester  (a),  a  father  gave 
a  bond  to  his  intended  son-in-law,  on  the  marriage  of  his 
daughter,  to  pay  a  sum  of  money  after  his  death,  and  in- 
terest upon  particular  days  during  his  life,  and  there  was 
a  breach  of  the  condition  of  the  bond  by  non-payment  of 
interest,  and  the  father  became  a  bankrupt;  it  was  held, 
that  such  bond  might  be  proved  under  the  commission;  as, 
by  the  breach  of  the  condition,  it  was  a  legal  debt  at  the 
time  of  the  bankruptcy ;  and  in  Ex  parte  Cockshott  (6), 
a  bond  having  been  given  by  a  trader  to  indemnify  ano- 
ther who  had  become  his  surety,  and  the  bond  being  for- 
feited before  the  bankruptcy  of  the  former,  the  surety 
iras  held  entitled  to  prove  the  whole  of  his  bond,  al- 
though part  was  paid  by  him  before  the  commission  issued, 
and  part  afterwards, — on  the  ground,  that,  the  condition 
having  been  broken  before  the  bankruptcy,  the  surety 
had  a  right  to  prove  the  whole  of  what  he  had  paid* 

[Lord  Chief  Justice  Best. — It  is  not  necessary  to  dis- 
pute the  authority  of  these  cases,  as  they  do  not  bear  on 
this  question.  In  all  those,  there  was  an  absolute  or  sale- 
able debt ;  but  the  bond  in  question  is  merely  a  bond  of 
indemnity,  depending  on  a  contingency,  wholly  incapa- 
ble of  valuation,  and  which  the  parish  officers  could  not 
sell.] 


(a)  1  Atk.  116. 
(h)  3  Brown's  Chan.  Gas.  502.  S.  C.  Cooke's  Bkpt.  Laws,  6tli  Ed.  163. 
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1825.  -^  bail-bond  is  not  given  to  pay  a  certain  sum,  nor  is  it 

a  security  for  a  debt^  but  is  conditioned  for  the  perfor- 
mance of  a  mere  collateral  act,  viz.  the  appearance  of  the 
defendant  in  the  cause,  according  to  the  exigency  of  the 
writ;  and  yet,  if  it  be  forfeited  before  the  bankruptcy,  it 
is  proveable  under  the  commission,  Hewes  v.  Mott{a): 
and  in  Coulson  v.  Hammon  (6),  where  a  commission  of 
bankrupt  issued  against   one  of  the   bail  to  the  sheriff 
after  the  quarto  die  post,  it  was  held,  that  the  penalty  of 
the  bond  was  a  debt  proveable  under  the  commission, 
and,  therefore,  barred  by  the  certificate.  In  Shutt  v«  Proc- 
ter (c),  this  Court  stayed  the  proceedings  in  an  action  on 
a  bastardy-bond,  on  payment  of  the  penalty  and  costs,  al- 
though it  was  urged,  on  the  authority  of  Cole  v.  Goicer  (if), 
and  Townson  v.  Wilson  (e),  that,  by  so  doing,  the  very 
mischief  contemplated  in  those  cases  would  be  created; 
and  Lord  Chief  Justice  Gibbs  there  said :  ^'  The  olqect 
of  the  contract  is  to  indemnify  the  parish,  and  that  object  is 
secured  by  the  penalty.   The  party  who  enters  into  it  is  in- 
terested not  to  pay  the  entire  penalty,  if  the  damages  do  not 
amount  to  it ;  but,  if  he  be  conscious  that  they  do,  it  then 
becomes  his  interest  to  pay  the  penalty,  because,  other- 
wise, he  would  only  be  incurring  further  costs."    The  sta- 
tute 8  &  9  JVm.  3,  c.  11,  does  not  prevent   a  judgment 
from  being  proveable  under  a  commission ;  and  the  26th 
section  of  the  statute   1  Geo.  4,  c.  119,  must  be  cou- 
pled  with,  and   construed   as  explaining,   the  28th,  by 
which  it  is  enacted,  ''  That  no  prisoner  who  shall  hsTe 
obtained  his  discharge  under  the  act,  shall,  at  any  time 
after  such  discharge,  be  imprisoned  by  reason  of  the  judg- 
ment entered  up  against  him  in  the  name  of  the  assignee, 
or  of  any  judgment,  or  decree,  or  order  obtained  for  pay- 


(a)   6  Taunt.  329 ;    S,  C,    2         (c)  2  Marsh.  226. 
Marsh.  37.  (d)  6  East,  110. 

(6)  2  Bam.  &  Cres.  626.  (e)  1  Camp.  396, 
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ment  of  money  only^  or  for  debti  damages,  contempt  of        1^^* 
any  Court  by  non-payment  of  money  or  costs«  contracted,        davim 
incurred,  or  growing  due  at  the  time  of  the  commence-  «• 

ment  of  such  actual  custody^  and  expressed  in  such  dis- 
charge." The  statute  16  Geo.  3,  c.  38,  s.  33,  contained  a 
umilar  enactment ;  and  in  Cotterel  v.  Hooke  (a),  where 
there  was  a  bond,  and  also  a  deed  of  covenant'  to  secure 
an  annuity,  although  the  bond  was  forfeited  before  a  dis« 
charge  under  that  act,  it  was  held  that  the  party  might 
be  sued  upon  the  covenant,  for  payments  becoming  due  after 
the  discharge;  yet,  Lord  Man^eld  said,  **  The  question 
was,  whether,  when  there  was  a  bond  with  a  penalty,  and 
also  a  deed  of  covenant,  and  the  plaintiff  made  no  use  of 
the  penalty,  he  should  be  barred  of  his  remedy  under  the 
deed  of  covenant?  That  he  took  the  case  of  a  bankrupt 
and  insolvent  debtor  (as  to  this  point)  to  be  the  same. 
That,  when  a  man  has  two  remedies,  he  may  elect ;  and 
that,  if  the  plaintiff  had  made  use  of  the  penalty,  the  case 
would  have  been  different."  As,  therefore,  there  are  se- 
veral contingent  claims  which  may  be  proved  under  a 
oommijssion  of  bankrupt,  and  as  the  case  of  an  insolvent 
may  be  assimilated  to  that  of  a  bankrupt;  and  as  the  ex- 
penses attending  the  maintenance  of  a  bastard  child  are 
equally  susceptible  of  valuation,  and  are  not  more  a  mat- 
ter of  contingency  than  the  future  payments  of  an  annu- 
ity, particularly  as  the  penalty  in  a  bastardy-bond  is  the 
debt  in  law,  the  defendants  in  this  case,  as  sureties,  were 
xeleased  from  all  further  liability,  when  they  obtained 
their  respective  discharges  under  the  statute  1  Geo,  4, 
e.  119. 

Lord  Chief  Justice  Best. — Even  if  the  counsel  for  the 
defendants  could  have  satisfied  us,  that  they  would  have 
been  discharged  by  bankruptcy  and  certificate,  it  would 

(a)  1  Doug.  97. 
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1625.  have  fallen  far  short  of  proving;  that  they  were  discharged 
under  the  provisions  of  the  Insolvent  Debtor's  Act.  That 
act  alone  must  be  looked  at  in  the  present  case,  and  on 
it  I  found  my  judgment ;  for,  if  that  statute  do  not  exo- 
nerate them  from  every  claim  in  respect  of  the  bond,  the 
bankrupt  laws  cannot  avail  them,  to  control  the  opera- 
tion of  the  statute  under  which  they  now  seek  to  be  relie?- 
ed«  But  I  am  not  satisfied  that  they  would  have  been  dis- 
chargedi  if  they  had  become  bankrupts  and  obtained  their 
certificates*  This  case  must  be  governed  by  established  prin- 
ciples :  and  in  Cole  v.  Gower,  it  was  decided,  that,  altboogh 
parish  officers  might  take  security  from  the  putatire 
father  of  a  bastard  child,  to  indemnify  the  parish,  yet, 
that  they  could  not  take  a  gross  sum,  or  a  security  for  a 
specific  sum,  in  lieu  of  such  indemnity*  It  therefore  firi- 
lows,  that  a  claim  for  future  contingent  expenses,  in  re- 
spect of  such  a  bond  as  the  present,  could  ilot  have  been 
proveable  under  a  commission  of  bankrupt*  In  that  case, 
Lord  EUenborough  considered  a  promissory  note,  which 
had  been  taken  for  a  sum  certain,  to  be  void  on  prin- 
ciples of  public  policy,  and  said :  *^  Considering  the  secu- 
rity as  given  to  the  parish  officers  only  in  their,  indivi- 
dual capacity,  it  is  giving  them  a  temptation  to  deal  with- 
negligence,  at  least,  in  that  most  important  trust,  the  care 
of  children  of  tender  age,  which  is  committed  to  them. 
But,  if  made  to  them  in  their  representative  character,  and 
the  parish  were  to  receive  the  benefit  of  the  money  when 
recovered,  which  was  the  manifest  intention  of  the  parties, 
it  is  placing  parish  officers  in  a  situation  which  the  legisla- 
ture did  not  mean  to  do,  and  which  public  policy  forbids. 
The  law  did  not  mean  to  make  this  a  matter  of  speculation 
of  loss  or  gain  to  the  parish*  The  parish  officers  are 
not  to  speculate,  but  to  take  the  seciurity,  as  a  matter  of 

(a)  6  East,  116. 
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public  duty,  in  the  form  prescribed  by  the  act."  And  Mr.         1825. 
Justice^Grotf^  said  (a) :  **  In  considering  the  security,  as  a 
security  for  a  certain  sum  payable  at  all  eyentSi  it  is  illegal* 
The  persons  to  whom  it  was  given  are  the  parish  officerSi 
upon  whom  a  duty  is  thrown  by  law»  and  authority  giv- 
en to  them  to  take  security  for  indemnifying  the  parish 
against  the  charge  of  maintaining  bastard  children.    They 
cannot,  therefore,  convert  a  power  given  them  for  the 
mere  purpose  of  indemnity,  into  a  matter  of  bargain  and 
speculation  upon  the  life  and  d6ath  of  the  child,  thereby 
making  it  the  interest  of  the  parish  to  get  rid  of  the  child 
as  soon  as  possible.** — That  reasoning  is  particularly  ap- 
plicable to  this  case,  as  it  shews  that  parish  officers  are 
only  entitled  to  take  a  security  to  indemnify  the  parish^ 
which  they  cannot  convert  into  an  absolute  debt ;  and,  if 
so,  they  have  no  certain  or  saleable  property  in  such  a 
daim,  which  could  be  proveable  under  a  commission,  and 
a  certificate,  therefore,  would  be  no  bar.     In  all  the  cases 
where  an  interest,  although  contingent,  has  been  allowed 
to  be  proved  under  a  commission,  the  interest  has  been  a 
saleable  interest.    The  authorities,  therefore,  which  have 
been  referred  to,  and  relied  on  for  the  defendants,  are  inap- 
plicable to  the  present  question,  or,  at  all  events,  distin- 
guishable from  it.     But  the  case  of  the  Overseers  of  S$* 
Martin^in-the-Jields  v.    Warren   appears  to  me    to    be 
expressly  in  point,  and  decisive  as  to  the  present  claim. 
There,  the  obligee  in  a  bastardy-bond,  after  the  bond 
had  been  forfeited,  became  bankrupt,  and  obtained  his 
certificate ;  and  it  was  held,  that  the  parish  ofiicers  were 
not  thereby  precluded  from  recovering  upon  the  bond 
further  expenses  incurred  subsequently  to  the  bankruptcy. 
The  bond  was  dated  on  the  6th  July,  1812,  and  the  de- 
fendant pleaded,  that  he  became  bankrupt  on  the  S8th 
November,  1^15,  and  that  the  cause  of  action  accrued  be-> 

(6)  6  East,  11/. 
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1825.         fore  he  so  became  bankrupt,  on  which  issue  was  joined ;  and 
that  the  bond  was  executed  by  the  defendant,  as  a  security 
to  indemnify  the  parish  from  all  costs  which  might  be  in- 
curred  on  account  of  the  maintenance  and  provision  of  a 
bastard  child;  and  Ijord  EUenbaraugh  said,  ''this  was  a 
debt  upon  a  contingency,  and  one  too,  in  its  nature,  whol* 
ly  incapable  of  valuation,  and,  therefore,  in  my  opinion, 
not  proveable  under  the  commission*    The  case  of  an  an- 
nuity is  an  exception  to  the  general  rule.     There,  indeed, 
the  Courts  have  admitted  the  amount  of  the  contingent 
debt  to  be  valued  and  proved ;  but  there  you  only  esti- 
mate the  duration  of  Ufe:  here,  the  expenses  for  which  tbe 
party  is  liable  may  vary,  in  consequence  of  the  sicknesss 
of  the  child.     The  contingency  is  not  only  the  duration 
of  life,  but  on  the  continuance  of  health;  it  is  subject 
to  every  accident  of  human  Ufe,  and  in  the  most  preca- 
rious and  uncertain  events  possible,  how  then  could  its  va- 
lue be  estimated  so  as  to  be  proved  under  the  commis- 
sion ?'*..It  has  not  been  attempted  to  deny  the  principle 
laid  down  in  that  case,  or  that  it  is  inapplicable  to  the  pre- 
sent.    If,  therefore,  this  had  been  a  case  of  bankruptcy, 
it  would  be  no  answer  to  the  plaintiff's  claim.     But,  inde- 
pendently of  the  principles  of  the  bankrupt  laws,  an  in- 
solvent debtor  cannot  be  considered  as  standing  in  the  same 
situation  as  a  bankrupt.     The  words  of  the  Insolvent  Debt- 
or's Act  are  altogether  distinct  from  the  operation  of  the 
bankrupt  laws,  and  are  of  themselves  decisive  of  the  present 
question.     It  is  most  material  to  consider  tbe  terms  of  the 
bond  itself;  it  is  conditioned  for  the  payment  of  uncertain 
damages,  which  were  to  arise  out  of  a  future  event,  or  for 
the  liquidation  of  a  future  account,  and,  as  such,  falls  ex- 
pressly within  the  provisions  of  the  statute,  8  &  9  Wm.  8, 
c.  11,  s.  8.    Now,  what  is  the  situation  of  the  obligees  un- 
der that  statute  ?    No  absolute  or  certain  debt  is  due  or 
secured  to  them.     The  bond  affords  no  evidence  of  such 
a  debt,  but  was  taken  merely  as  a  security  for  a  contingent 
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debt  or  fiiture  damages,  in  case  they  should  accrue.  The  ig25. 
legislature  has  taken  care,  that,  when  judgment  is  entered 
in  an  action  of  debt  on  bond,  it  is  only  to  remain  as  a  se- 
curity to  answer  such  damages  as  may  be  sustained,  and 
the  only  effect  of  a  judgment,  with  respect  to  such  da- 
mages, is,  that  it  is  in  the  nature  of  a  lien  on  the  obli- 
gor's real  property  from  the  time  it  is  signed;  for  the 
statute  enacts,  that,  in  all  actions  on  bonds,  or  on  any  penal 
sum  for  non-performance  of  covenants,  &c.  the  plaintiff 
may  assign  as  many  breaches  as  he  shall  think  fit;  and 
it  is  compulsory  on  him  to  proceed  in  the  method  it 
prescribes,  according  to  the  case  of  Drage  v.  Brand  (a). 
A  plaintiff,  therefore,  under  that  statute,  cannot  sue  for 
the  penalty  in  the  first  instance,  but  only  for  the  damages 
he  has  actually  sustained,  and,  when  they  have  been  satis- 
fied,, all  further  proceedings  on  the  judgment  are  again  to 
be  stayed,  and  no  execution  can  issue  until  he  suggests 
that  firesh  damages  have  accrued,  and  which  suggestion 
must  be  entered  on  the  record.  It  now  becomes  necessary 
to  see  how  the  Insolvent  Debtor's  Act,  1  Geo.  4,  applies 
to  this :  the  26th  section,  which  has  been  relied  on  for 
the  defendants,  does  not  appear  to  me  to  have  any  bear** 
ing  on  the  question ;  and,  although  we  have  been  referred 
to  the  case  of  Cotterel  v.  HooJce,  where  the  Court  decided 
on  a  clause  in  a  statute  similar  in  terms,  yet  there  the 
act  did  not  contain  a  provision  similar  to  that  which  is 
to  be  found  in  the  28th  section  of  the  1  Geo.  4,  vix., 
"  that  it  shall  be  lawful  to  proceed  against  any  prisoner 
discharged,  upon  any  judgment,  recognizance,  or  other  se- 
curity obtained  or  given,  and  which  could  not  have  been 
put  in  force  against  such  prisoner,  at  the  time  of  his  obtain- 
ing such  discharge,  any  thing  in  that  act  contained  to  the 
contrary  notwithstanding.'*    Besides,  Cotterel  v.  Hoole 

(•)  2  Will.  377.     See  also  RoUs  v.  Ratewelly  5  Term  Rq>.  538. 

Hardy  ?.  Bern,  Id.  636. 
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1826.        was  the  case  of  an  annuity,  and,  'therefore,  an  exception  to 
the  general  rule;  but  here  it  is  quite  clear,  that,  at  the 
time  of  the' discharge  of  the  defendants  under  the  Insol- 
vent Debtor's  Act,  the  judgment  could  not  have  been 
put  in  force  for  the  expenses  incurred  subsequently  to 
such  discharge.     Coupling,  therefore,  the  proviso  in  the 
S8th  section  of  the  statute,  with  the  8th  section  of  the 
statute  8  &  9  FT.  3,  c.  1 1 ,  to  which  I  have  before  referred,  it 
appears  to  me  that  the  defendants  are  liable  to  the  plain- 
tiffs  for  those  damages  for  which  the  verdict  was  taken  at 
the  trial.    The  provision  in  the  SSth  section  over-ridei 
every  part  of  the  act,  and  an  insolvent  is  entitled  to  no 
benefit  or  advantage  from  his  discharge,  nor  can  he  be 
released  from  a  judgment,  unless  it  could  have  been  put 
in  force  against  him  at  the  time   of  such    discharge. 
Therefore,  putting  the  law,  as  relative  to  bankrupts,  en- 
tirely out  of  the  question,  but  grounding  my  opinion  on  the 
provision  in  the  statute  1  Geo,  4,  unless  it  can  be  erased, 
or  be  capable  of  receiving  a  different  construction,  I  am 
of  opinion,  that  it  altogether  prevents  the  defendants  from 
taking  the  advantage  they  now  seek  to  obtain,  by  virtue  of 
their  discharge  under  the  act. 

Mr.  Justice  Park. — It  appears  to  me  that  the  cases 
cited  in  support  of  the  rules  obtained  by  the  defendants 
do  not  apply,  as  the  only  question  is,  whether,  coupling 
the  statute  8  &  9  ^.3,  with  that  of  the  Ist  Geo.  4,  c.  119 
(the  former  of  which  appears  to  lay  the  foundation  of  the 
other,  as  far  as  regards  the  point  now  before  us),  the  de- 
fendants are  discharged.  Now,  this  being  a  bond  for  the 
performance  of  covenants,  falls  expressly  within  the 
statute  of  William^  and  the  plaintiffs  have  accordingly 
suggested  breaches  on  the  record ;  which,  coupled  with 
the  provision  in  the  28th  section  of  the  Insolvent  Debtor's 
Act,  appears  to  me  to  be  conclus[ive.  The  26th  section  is 
entirely  out  of  the  question,  as  it  only  relates  to  cases  for 
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which  an  insolvent  might  be  subject  to  imprisonment  at  1825. 
the  time  of^  or  after  his  discharge  ;  and  the  provision  at 
the  close  of  that  section  appears  to  me  to  be  conclusive, 
viz.  **  that  it  shall  be  lawful  to  proceed  against  any  pri- 
soner so  discharged^  upon  any  judgment,  recognizance,  or 
other  security  obtained  or  given,  and  which  could  not 
have  been  put  in  force  against  such  prisoner  at  the  time  of 
his  obtaining  such  discharge  ;*'  and  here,  it  is  evident  that 
the  judgment  on  which  this  scire  facias  is  founded  could 
not  have  been  enforced  at  the  time  of  the  defendant's 
discharge.  The  principle  laid  down  in  Cole  v.  Gower, 
was  first  adopted  by  Mr.  Justice  Latorence  at  Nisi 
PriuSt  on  the  Northern  Circuit,  in  the  case  of  Stain- 
forth  V.  Staggs,  and  his  decision  was  afterwards  con- 
firmed by  the  Court,  tit  Banco^  on  a  motion  to  set  aside 
a  verdict  for  the  plaintiff,  which  had  been  found  under 
his  direction  (a).  The  case  of  the  Overseers  of  SU  Mar- 
tin  V.  Warren  appears  to  me  to  be  precisely  in  point ;  and 
though  it  has  been  said,  that  the  case  of  Cole  v.  Gower 
has  been  shaken,  if  not  overruled,  by  that  of  Shutt  v. 
Procter,  yet  it  seems  to  me  that  the  one  is  perfectly  dis- 
tinguishable from  the  other,  as,  in  the  latter,  the  Court 
merely  directed  the  proceedings  on  a  bastardy-bond  to  be 
stayed,  on  payment  of  debt  and  costs. 

Mr.  Justice  Burrouoh. — ^The  person  who  framed  the 
£8th  section  of  the  statute  1  Geo.  4,  c  119,  had,  no  doubt, 
the  statute  of  William  before  him;  and  here,  the  judg- 
ment on  which  the  scire  facias  is  founded  could  not  have 
been  enforced  at  the  time  of  the  defendant's  discharge,  but 
would  remain  dormant  until  a  new  breach  arose;  it  after- 
wards came  in  force,  and  the  plaintiffs  have  acted  in  confor- 
mity with  the  statute,  by  assigning  breaches  accordingly. 
But  I  think  that  the  pleadings  are  bad  in  point  of  form. 

{a)  See  I  Camp.  398,  n.  6(54. 
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1825.        It  is,  however,  unnecessary  to  consider  that  question,  as 
it  is  now  too  late  to  raisq  an  objection  to  them. 

Mr*  Justice  Qas^leEj  concurring.^ 

Rules  discharged  (a). 

(a)  See  Young  v.  Taylor^  2  B.  Moore,  326. 


Monday  y  TaPLIN  V.  AtTY,  Esq. 

June  90th»  ^^ 

In  trover  against  -I  HIS  was  an  action  of  trover  brought  against  the  de- 

toki'**  tof  Wn-  ^'e^^a"**  ^  *a^®  sheriff  of  Warwickshire,  for  taking,  under 

tirs  goods,  un-  an  execution  issued  by  a  person  of  the  name  of  Reynoldt 

against  a  third  against  the  cffects  of  one  Stanton,  certain  sacks,  the  pro- 

fi^wh^ic^cd  P^^^y  Q^  *®  plaintiff.     At  the  trial,  before  Mr.  Justice 

was  tubpanuud,  Park,  at  Guildhall,  at  the  Sittings  in  the  last  Term,  in  o^ 

but  not  with  a  '                              ,       .«.                                     .           t         i  •    •» 

duces  tecum,  find  der  to  connect  the  sheriff  with  the  transaction,  the  plaintin 

stated  Uiat  he  Called  the  officer  who  made  the  levy,  to  prove  the  seizure, 

had  returned  ^^^j  jjg  grated,  that  he  had  returned  the  sheriff's  war- 

the  warrant  to 

the  under-she-  rant  to  the  under-sheriff,  who  resided  at  Strat/ord,  and  that, 

tiff  had  also  serv-  as  he  had  not  been  served  with  a  subpoena  duces  tecum, 

(on^theVecordf  ^®  ^'^  ^^^  think  it  uccessary  to  procure  it,  or  produce  it 

for  the  defend-  The  plaintiff  then  proved,  by  his  attorney,  that  he  had 

ant  with  a  no-  \                            f             y      j                           j' 

tice  to  produce  served  the  attorney  on  the  record  for  the  defendant  with 

and  it  appeared  ^  noticc  to  produce  the  Warrant ;  which,  it  was  contended 

that  the  defend-  f^j,  ^j^^  plaintiff,  was  Sufficient  to  entitle  him  to  ijive  second- 
ant  wa»  %n  office  r               '                                                                  o 

at  the  time  it  ary  evidence  of  its  contents.   The  learned  Judge  was,  how- 

was  returned: —  ^        .    .            ,           ,               .                 i         i    *•       ••        . 

Held,  that  the  cvcr,  of  opiuiou,  that  the  notice  to  the  defendant  s  at- 

fe^ndan?s  atlort"  torney  was  uot  sufficient,  but  that  the   und^r-sheriff,  in 

ney  to  produce  ^hose  possession  the  warrant  was  proved  to  be,  should 

the  warrant,  *                          ^                                    r                              * 

was  equivalent  have  been  served  with  a  subpcena  duces  tecum,  to  produce 
theu^ierTheriff  the  warrant:  and,  as  no  recognition  of  the  act  of  the  offi- 

tod  entitted^he  ^^'  ^^  *^®  defendlmt  as  sheriff  was  proved,  the  plaintiff 

plaintiff  to  give  was  nonsuited. 

parol  evidence 
of  its  contents. 
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Mr.  Serjeant  Vaughan,  in  the  last  Term,  obtained  a         1825. 
rule  nisiy  that  this  nonsuit  might  be  set  aside,  and  a  new 
trial  granted,  on  the  ground,  that,  under  the  circumstan- 
ces, parol  or  secondary  evidence  of  the  contents  of  the 
warrant  had  been  improperly  rejected. 

Mr.  Serjeant  Pell,  on  a  former  day  in  this  Term,  shew- 
ed cause.     In  order  to  charge  the  defendant,  as  sheriff, 
with    the  act   of  his  officer,  in   making    the  seizure  in 
question,  it  was  incumbent  on  the  plaintiff  to  shew,  either 
that  the  officer  acted  under  the  warrant  of  the  sheriff, 
which  fact  could  only  be  shewn  by  the  production  of  the 
warrant  itself;  or  that  there  had  been  some  recognition  of 
the  act  of  the  officer  by  the  sheriff;  and  although  in  the 
latter  case  the  warrant  need  not  have  been  produced,  yet 
here,  in  order  to  enable  the  plaintiff  to  give  parol  evidence 
of  its  contents,  the  officer  who  acted  under  it  ought  to  have 
been  served  with  a  subpoena  duces  tecum,  as  well  as  the 
under-sheriff, .  the  warrant  being  in  his   custody.      The 
notice  to  the  attorney  for  the  defendant  was  of  no  avail,  he 
not  being  the  agent  of  the  under-sheriff  during  the  time 
the  defendant  was  in  office;  besides,  it  did  not  appear 
when  the  officer  returned  the  warrant  to  the  under-sheriff, 
or  whether  or  not  the  sheriff  were  then  in  office.    At  all 
events,  both  were  out  of  office  when  the  notice  was  given 
to  the  defendant's  attorney  to  produce  it.     In  Martin  v. 
Bell  (a),  the  under-sheriff  for  Middlesex,  on  examination, 
stated  that  the  constant  practice  was,  that  a  warrant,  if 
unexecuted,  was  returned  by  the  bailiff  to  the  sheriff's 
office ;  but  that,  if  the  warrant  were  executed,  the  bailiff 
kept  it  for  his  own  justification,  and  merely  returned  to 
the  sheriff  a  memorandum  of  what  had  been  done  under 
the  warrant,  from  which  the  sheriff  made  his  return;  and 
it  was  there  held,  that,  in  order  to  charge  the  sheriff  for 

• 

(a)  I  Stark.  N.  P.  C.  413. 

VOL.  X.  P  P 
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1825.  the  act  of  his  officer,  the  plaintiff  must  either  produce  the 
warrant,  or  prove  some  recognition  of  the  act  of  the  officer 
by  the  sheriff;  and  that  a  notice  to  the  sheriff  to  produce 
the  bail-bond  (and  here  the  notice  was  given  to  his  attorney,) 
did  not  entitle  the  plaintiff  to  give  parol  evidence  of  its 
contents.  Even  if  the  warrant  had  remained  in  the 
hands  of  the  officer,  he  was  not  bound  to  produce  it,  as  he 
had  not  been  served  with  a  subpoena  duces  tecum;  and 
when  he  proved  that  he  had  delivered  it  to  the  under- 
sheriff,  the  latter  should  have  been  called  on  to  pFoduce 
it,  before  parol  evidence  of  its  contents  could  have  been 
received, 

Mr.  Serjeant  Vaughan^  and  Mr.  Serjeant  Wilde,  in  sup- 
port of  the  rule. — If  a  subpoena  duces  tecum  bad  been 
served  on  the  officer,  it  would  have  been  unavailing,  the 
warrant  having  been  returned  by  him  to  the  under-sheriff. 
It  was,  therefore,  sufficient  for  the  plaintiff  to  give  notice  to 
the  sheriff,  or  his  attorney,  to  produce  the  warrant;  as 
the  possession  of  it  by  his  under-sheriff  was  equivalent  to 
a  possession  by  the  sheriff  himself,  either  on  the  ground  of 
privity,  or  the  relation  of  principal  and  agent.  In  Brookes 
Abridgment  {a),  it  is  said,  that  the  act  of  the  under-sheriff, 
or  his  deputy,  in  the  name  of  the  sheriff,  shall  charge  the 
sheriff,  and  for  their  act  the  sheriff  himself  shall  be 
amerced,  and  no  other.  The  sheriff  and  his  officers,  or 
deputies,  must,  therefore,  be  considered  as  one  person; 
and  in  Cameron  v.  Reynolds  (6),  it  was  determined, 
that  all  actions  for  breach  of  duty  of  the  office  of  sheriff 
must  be  brought  against  the  high  sheriff,  although  the 
cause  of  action  arise  from  the  default  of  the  under-sheriff, 
or  bailiff.  In  Drake  v.  Sykes  (c),  Mr.  Justice  Laurence 
took  a  distinction  between  the  case  of  an  under-sheriff  and 


(a)  Tit  «  Office  and  Officer,"  pi.  24.  {h)  Cowp.  403. 

(c)  7  Term  Rep.  117. 
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a  bailiff,  and  said :  "  The  admission  of  the  under-sheriff  may  1825. 
affect  the  high  sheriff^  because  he  is  the  general  officer  of 
the  sheriff;  but  I  do  not  think  that  the  bailiff  is  his  general 
officer."  In  Partridge  v.  Coates  (a),  a  notice  to  the  de- 
fendant to  produce  a  cheque,  which  had  been  drawn  by 
him  and  paid  by  his  banker,  was  held  sufficient  to  entitle 
the  plaintiff  to  give  parol  or  secondary  evidence  of  its 
contents,  although  the  cheque  remained  in  the  hands  of 
the  banker — on  the  ground  that  the  banker  is  the  agent 
of  his -customer.  So,  on  the  same  principle,  it  was  held, 
in  Baldney  v.  Ritchie  (6),  that  a  notice  to  a  defendant,  a 
part-owner  of  a  ship,  to  produce  an  order  relating  to  the 
vessel,  which  it  appeared  he  had  delivered  to  the  captain, 
was  sufficient,  in  default  of  production,  to  enable  the  plain- 
tiff to  give  parol  evidence  of  the  order;  since  the  posses- 
sion of  the  captain  was,  for  that  purpose,  the  possession 
of  the  defendant;  on  the  ground  that  there  was  a  privity 
between  them.  So  here,  the  possession  of  the  warrant  by  the 
under-sheriff  was  equivalent  to  a  possession  by  the  defend- 
ant, as  sheriff;  and  if  so,  the  notice  to  his  attorney  to  pro- 
duce it,  was  sufficient  to  entitle  the  plaintiff,  in  default  of 
its  production,  to  give  evidence  of  its  contents  by  parol. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court  as  follows: — As  the  circumstances  in  this 
case  rabed  a  question  of  some  novelty,  we  thought  it  right 
to  reserve  it  for  our  consideration. — This  was  an  action 
of  trover,  and  brought  against  the  defendant,  the  late 
sheriff  of  Warwickshire ,  for  taking  goods  which  the  plaintiff 
alleged  to  be  his  property,  instead  of  those  of  a  person  of 
the  name  of  Stanton,  against  whom  an  execution  had  been 
issued,  at  the  suit  of  one  Reynolds,  and  under  which  the 
goods  in  question  were  seized.     At  the  trial,  in  order  to 

(a)  Ry.  &  Mood.  166.  (6)  1  Stark.  N.  P  C.  338. 
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1825.         connect  the  defendant,  as  sheriff,  with  the  transaction,  it 
^P^'  was  necessary  to  prove  his  warrant  to  the  oBScer,  under 

V.  which  the  levy  was  made.     The  officer  was  subpoenaed 

with  a  general  writ  of  subpoena,  and  not  with  a  subpcena 
duces  tecum.  Had  he  been  served  with  the  latter,  he  would, 
in  all  probability,  have  produced  the  warrant,  as  it  would 
then  have  been  his  duty  to  have  procured  it.  But,  on  his 
being  called  as  a  witness,  he  stated,  that  he  had,  previously 
to  his  being  subpoenaed,  returned  the  warrant  to  the  under- 
sheriff.  A  doubt,  however,  has  been  raised  as  to  the  time 
at  which  the  warrant  was  so  returned.  My  Brother  Park, 
who  tried  the  cause,  thinks  it  was  during  the  time  the  de- 
fendant remained  in  office  as  sheriff.  No  subpoena  was 
served  on  the  under-sheriff,  nor  was  any  notice  given  to 
him  to  produce  the  warrant ;  but  a  notice  was  served  on  tbe 
attorney  for  the  defendant  in  the  cause,  viz.  the  sheriff,  and 
*  the  warrant  must  either  have  been  in  his  hands  or  those  of 
his  under-sheriff,  when  the  notice  was  given  to  the  attorney 
of  the  former  to  produce  it.  The  only  difficulty  we  feel  is, 
as  to  the  fact,  whether  the  sheriff  were  out  of  office  or  not 
at  the  time  the  warrant  was  returned ;  for  it  would  be  impos- 
ing a  heavy  burthen  on  him,  after  his  connection  with  his 
under-sheriff  and  other  officers  had  been  dissolved,  to 
compel  him  to  apprise  such  under-sheriff,  that  he,  the  she- 
riff, or  his  attorney,  had  received  a  notice  to  produce  the 
warrant.  I  should  have  thought,  that,  if  the  sheriff  had 
gone  out  of  office  before,  or  at  the  time  the  warrant  was 
returned  to  his  under-sheriff,  he  would  have  been  entitled 
to  our  judgment;  but,  as  he  was  still  in  office,  and  the 
warrant  was  proved  to  have  been  in  the  hands  of  his  un- 
der-sheriff, who  is  in  law  identified  with  him,  the  one  be- 
ing the  acting,  and  the  other  the  ostensible  officer,  we 
think,  that  a  notice  to  the  sheriff,  or  his  attorney,  was 
equivalent  to  a  notice  to  the  under-sheriff.  If,  therefore, 
a  notice  to  the  sheriff  would  have  been  sufficient  to  re- 
quire him  to  call  on  his  under-sheriff  to  produce  the  war- 
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rant,  so  a  notice  to  the  attorney  of  the  former  must  b6  con- 
sidered as  a  notice  to  the  sheriff  himself;  and  he,  there- 
fore^  ought  to  have  sent  to  the  under-sheriff  for  the  war- 
ranty  or  endeavoured  to  have  procured  it  from  him.  The 
case  of  Martin  v.  Bell  is  a  mere  Nisi  Prius  decisioHi  but 
is  distinguishable  from  the  present^  inasmuch  as  there  the 
warrant  did  not  appear  to  be  in  the  hands,  of  the  sheriff, 
nor  was  it  traced  to  the  under-sheriff;  but,  as  it  was  exe- 
cuted,  it  remained  in  the  custody  of  the  officer.  Here, 
however,  the  plaintiff  had  a  right  to  give  parol  evidence 
of  the  contents  of  the  warrant,  as  it  was  proved  to  be  in 
the  hands  of  the  under-sheriff  and  not  of  the  officer:  and, 
as  the  possession  of  the  under-sheriff  must  be  considered 
as  the  custody  of  the  sheriff,  he  being  in  office  at  the 
time  the  warrant  was  returned  to  the  former,  we  are  of 
opinion,  that  the  rule  which  has  been  obtained  for  a  new 
trial  must  be  made — 

Absolute  (a). 

(a)  See  Femutr  v.  Phillips,  5  B.  Moore,  184,  n.  Frands  v.  Neave, 

6  B.  Moore,  120. 
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Body  v.^Esdaile  and  Others,  Assignees  of  Trigoe,  a 

Bankrupt.  Monday, 

June  aoM. 

A  RULE  was  on  a  former  day  in  this  Term  obtained  by  where  there 
Mr.  Serjeant  Vaughan,  callinfir  on  the  defendants  to  shew  ^^^  *>««'»  *ree 
cause  why  the  Prothonotary  should  not  review  his  taxa-  diet  on  the  first 
tion  of  costs  in  this  cause.     The  application  was  made  on  piu^ntiff^'^aad 
an  affidavit  of  the  plaintiff's  attorney,  which  stated,  that  ""^  fo^^he'^^. 
this  cause  had  been  tried  three  times ;  that,  on  the  first  fend«nt  (viz,  on 

trial,  before  Mr.  Justice  Burroughs  Bit  Guildhall^  at  the  reason  of  a  mis- 
direction of  the 
Judge,  and  on  the  merits  on  the  third),  and  by  the  rule  for  the  first  new  trial,  the  costs  were  ordered 
to  abide  the  event,  but  the  second  rule  was  silent  as  to  costs: — The  Court  allowed  the  defendant  to 
take,  at  his  option,  the  costs  either  of  the  first  or  of  the  second  trial,  together  with  those  of  the  last. 
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1826.         Sittings  after  Michaelmas  Term,  1823,  the  plaintiff  ob- 
tained a  verdict  (a);  that  the  Court  afterwards  made  a  rule 
absolute  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  evidence ;  that,  on  the  second,  the  defendants 
obtained  a  verdict,  through  a  misdirection  of  the  Lord  Chief 
Justice  in  point  of  law ;  that  a  third  trial  was  ordered,  when 
the  defendants  obtained  a  verdict  on  the  merits ;  thfit,  when 
the  rule  for  the  first  new  trial  was  made  absolute,  the  costs  of 
the  former  trial  were  ordered  to  abide  the  event  of  the  se- 
cond ;  but  that  nothing  was  said  about  costs  in  the  last  rule; 
and  that  the  Prothonotary,  on  taxation,  had  allowed  the 
defendant  the  costs  of  the  two  last  trials.     The  learned 
Serjeant  submitted,  that  the  costs  of  the  second  trial  ought 
not  to  have  been  allowed  to  the  defendants,  as  the  verdict 
was  obtained  through  the  misdirection  of  the  Chief  Justice. 

Mr.  Prothonotary  Watlington  stated,  that  the  practice 
of  this  Court  differed  from  that  of  the  King's  Bench;  that 
in  the  latter,  when  the  rule  is  silent  as  to  costs,  the  costs 
of  the  first  trial  are  not  allowed,  whichever  way  the  ver- 
dict may  go  upon  the  second ;  whilst,  in  this  Court,  if  a 
new  trial  be  granted,  and  the  rule  say  nothing  about  costs, 
if  the  verdict  on  the  second  trial  go  the  same  way,  the 
party  succeeding  is  entitled  to  the  costs  of  both  trials. 
And  he  referrec}  to^the  case  of  Schullbred\^  Nutt  (6),  where 
Mr.  Justice  Bnller  said :    '*  Where  the   rule   expresses, 
*  without  costs,'   the  costs  of  the  former  trial  are  in  no 
event  allowed.     Where  nothing  is  said  in  the  rule  about 
costs,  if  the  second  verdict  be  the  same  way  with  the  first, 
the  costs  of  the  first  are  allowed.     Where  the  second  ver- 
dict is  not  the  same  way  with  the  first,  the  party  obtain- 
ing it  is  not  allowed  the  costs  of  the  first  trial :"  and  no 
distinction  is  made  as  to  a  misdirection  by  the  Judge. 

(a)  See  1  Car.  &  Pape,  62.  Shoolhred  v.  Nutt,   2  Tidd,  /th 

[h)  JM. T.  23 Geo.  3,  Hullock  on      Edit.  922-3. 
Costs,  2d  Edit.  395 ;  S.  C.  nomine. 
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Mr.  Serjeant  Pell,  and  Mr.  Serjeant  Wilder  afterwards  1826. 
shewed  cause,  and  submitted,  that,  as  the  Court  had  ordered 
the  costs  of  the  first  trial  to  abide  the  event  of  the  second, 
and  as  the  defendants  had  on  that  trial  obtained  a  verdict 
on  the  law,  and  eventually  a  verdict  on  the  merits,  they  were, 
at  all  events,  entitled  to  the  costs  of  the  two  last  trials. 

The  Cdurt,  deeming  it  advisable  to  assimilate,  as  much 
as  possible,  the  practice  of  the  two  Courts  in  cases  of  this 
nature,  required  time  to  consider. 

Lord  Chief  Justice  Best.  — This  case  came  before  us  on 
a  motion  for  the  Prothonotary  to  review  his  taxation  of 
costs;  but  we  are  of  opinion,  that,  upon  this  occasion,  it  is 
not  necessary  to  interfere  with  the  established  practice  of 
the  Court,  although  it  might  be  fit  to  consider  it  where  a 
case  calls  upon  us  to  do  so.  This,  however,  differs  from 
ordinary  cases,  as  when  the  first  new  trial  was  granted,  we 
had,  by  the  terms  of  the  rule,  an  authority  to  reserve  the 
consideration  of  costs;  and  we  directed  those  of  the 
former  trial  to  abide  the  event  of  the  second.  We  are, 
therefore,  of  opinion,  that,  under  all  the  circumstances, 
no  general  rule  is  applicable  to  this  case.  If  the  plaintiflT 
consent  to  take  the  costs  of  the  first  trial,  he  must  give 
up  the  costs  of  the  other  two,  or  the  defendants  may  have 
their  option  to  take  the  costs  of  the  first  or  second  trial,  and 
also  the  costs  of  the  third ;  but,  if  they  elect  to  take  the 
costs  of  the  second,  the  plaintiff  is  to  have  the  costs  of  the 
first. 

On  these  terms,  the  rule  was  ordered  to  be  made — 

Absolute. 
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Monday^ 
June  20lA. 

The  Court  re- 
fused to  order 
the  proceedings 
on  a  writ  of 
right  to  be 
stayed,  until 
payment  to  the 
tenant  of  the 
cosU  of  a  for- 
mer action  of 
ejectment,  be- 
tween the  same 
parties,  for  the 
recovery  of  the 
same  premises. 


Chatfield  and  Wife,  Demandants;  Souter,  Tenant 

This  was  a  writ  of  right.     A  rule  had  been   obtained 
by  Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Tenn, 
calling  on  the  demandants  to  shew  cause  why  all  further 
proceedings  should  not  be  stayed  until  the  tenant's  costs 
of  an  action  of  ejectment^  which  had  previously  been 
brought  for  the  recovery  of  the  same  premises  demanded 
m  this   suit^    had  been  paid.     The  affidavit  on  whidi 
the  motion  was  foundedi    stated,    that,    in    the    action 
of  ejectment,  the  lessors  of  the  plaintiff  (the  present  de- 
mandants), after  having,  in  1816,  entered  the  cause  for 
trial,  withdrew  the  record.     The  learned  Serjeant  submit- 
ted, that,  although  the  merits  might  not  have  been  tried  m 
that  action,  still,  that,  when  the  plaintiffs  found  that  they 
had  mistaken  their  remedy,  the  defendant  was  entitled 
to  the  costs  of  that  suit,  before  he  was  bound  to  take  any 
•  step  in  the  present. 


Mr.  Serjeant  Pell,  being  now  about  to  shew  cause,  was 
stopped  by  the  Court,  who  called  on — 

Mr.  Serjeant  Wilde,  to  support  his  rule. — It  is  the  es- 
tablished practice  of  the  Courts  not  to  allow  a  second  ac- 
tion or  suit  to  be  proceeded  in  until  the  costs  of  the  first 
are  satisfied,  when  both  actions  tend,  in  substance,  to  sup- 
port the  same  claim,  notwithstanding  a  different  form 
be  resorted  to.  It  is  quite  clear  that  the  demandants 
had  no  merits  in  the  action  of  ejectment,  or  they  would 
not  have  withdrawn  the  record ;  and  the  tenant  ought  not 
now  to  be  harassed  by  this  suit,  the  parties  having  allow- 
ed their  claim  to  lie  dormant  so  long,  viz.  from  1816  till 
the  commencement  of  the  present  Term. 


Lord  Chief  Justice  Best.  — Although  the  demandants 
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i  this  suit  bad  previously  brought  an  action  of  ejectment 
{ainst  tbe  tenant,  wbich  tbey  abandoned,  yet  we  have  no 
ower  to  stay  the  proceedings  on  this  writ  until  the  costs 
f  that  ejectment  are  paid.  The  plaintiffs  in  the  former 
lit  might  have  withdrawn  the  record  for  want  of  a  mate- 
al  witness,  or  for  some  other  substantial  cause.  The  pro- 
eeding  by  a  writ  of  right  is  altogether  different  from  that 
f  ejectment ;  and  even  in  an  action  of  the  latter  description, 
'here  the  Courts  order  the  proceedings  in  the  cause  to  be 
tayed  until  the  costs  of  a  former  one  are  paid,  it  fre- 
uently  operates  with  great  hardship;  but  the  hardship 
rould  be  still  greater,  if  we  were  to  extend  that  practice  to 
rrits  of  right,  as  it  might  frequently  prevent  a  poor  man 
rom  asserting  a  just  title,  or  prosecuting  his  suit  against 
nother  who  had  none.  In  Doe  d.  WiUiams  v.  Winch  (a), 
he  Court  of  King's  Bench  refused  to  stay  the  proceedings 
n  an  ejectment  until  the  taxed  costs  of  a  suit  in  Equity, 
wrought  by  the  same  party  for  the  recovery  of  the  same 
premises,  were  paid. 
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Chatfibld, 
DemaDfUnt; 

SOOTCR, 

Tenant. 


Mr.  Justice  Park. — T  am  of  the  same  opinion:  and  the 
^und  on  which  I  mainly  rely,  is,  that  the  proceeding  by  a 
rrit  of  right  is  totally  different  from  an  action  of  ejectment. 

Mr.  Justice  Burrouqh. — ^The  same  question  cannot 
urise  in  an  action  of  ejectment  as  in  a  writ  of  right;  for,  in 
;he  one,  the  lessor  seeks  to  recover  possession  on  his  le- 
[[al  title,  whilst  in  the  other  the  demand  is  founded  on  the 
mere  right. 

Mr.  Justice  Gaselee. — A  writ  of  right  is  a  proceed- 
ing '«'«  generis.  Besides,  the  practice  of  the  Court  of 
King's  Bench,  as  to  staying  proceedings  in  a  second  action 
by  the  plaintiff  for  the  same  cause,  appears  to  differ  from 


(a)  3  Bam.  &  Aid.  609. 
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Ohatfield, 
Demandant; 

SOUTER, 

Tenant. 


this^  as  that  Court  allows  proceedings  to  be  stayed  till 

the  costs  of  the  former  action  are  paid,  wherever  the  plain- 

tifTs  proceedings  appear  to  be  vexatious ;  whilst  this  Court 

never  interferes^  unless  the  merits  of  the  case  have  been 

tried  in  the  former  action :  and  this  distinction  was  taken, 

and  the  authorities  referred  toin  its  support,  in  a  note  to 

the  case  of  Doe  d.  Walker  v.  Stevenson  (a).     Thb  mle, 

therefore,  must  be — 

Discharged. 

(a)  3  Bos.  &  Pal.  23;  See  also  Bnlloek  on  Costs,  2d  B<fit  4IQL 

Tidd's  Practice,  7th  Edit,  656. 


Monday,       DoE,  on  the  dembe  of  Morgan,  r.  Frisby  and  Another. 

June  iOlh. 

In  ejectment,  a  A  RULE  nisi  had  been  obtained  by  Mr.  Serjeant  Pellf 
SJSirthe  «!**  in  the  course  of  the  last  Term,  on  the  part  of  the  defend- 
glial  ejector,  and  ants  in  this  causc,  for  settin£r  aside  the  judfimient  obtained 

an  execution  '  ,   .     .^  . 

sued  out  there-    by  the  lessor  of  the  plaintiff*  against  the  casual  ejector, 

on,  were  with- 
drawn, the  te- 
nants in  pos- 
session giving 
an  undertaking 
to  appear  and 
enter  into  the 
common  con- 
sent-rule, to 
plead  instanter, 
and  to  accept 
short  notice  of 


and  the  execution  issued  thereon,  with  costs,  on  the  ground 
of  a  misnomer  of  the  tenants,  in  the  notice  to  appear,  at 
the  foot  of  the  declaration.  That  rule,  on  cause  shewn 
by  Mr.  Serjeant  D'Oyley,  was  afterwards  discharged,  and 
the  execution  withdrawn,  on  the  tenants  in  possession  un- 
dertaking to  appear  and  enter  into  the  common  consent- 
rule,  to  plead  instanter,  and  to  accept  short  notice  of  trial 
having  failed lo  ^^^  ^^^  Adjoumcd  Sittings  after  the  last  Term.  No  ap- 
compiy  with  peararicc,  however,  was  entered,  nor  was  any  defence  made 
ing,  and  having  at  the  trial;  and,  after  final  judgment  was  signed,  and  the 
fence  at  the  tri-  costs  taxed,  the  lessor  of  the  plaintiff*  was  served  with  a 

rule  for  the  allowance  of  a  writ  of  error. 


al,  final  judg- 
ment was  sign- 
ed and  costs 
taxed,  when 
the  lessor  of  the 
plaintiflT  was 
served  with  a 
rule  for  the  al- 
lowance of  a 
writ  of  error: — 

The  Court,  notwithstanding,  permitted  him  to  sue  out  execution  on  his  judgment  against  tht  ctsoil 
ejector. 


Mr.  Serjeant  D'Oyley^  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi^  that  execution  might  issue  against 
the  tenants  in  possession,  notwithstanding  the  allowance 
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the  writ  of  error. — The  affidavit  of  the  attorney  of  the         1826. 

»or  of  the  plaintiff^  in  support  of  the  motion^  stated,      "^"^^     ' 

at  he  verily  believed  that  the  writ  of  error  was  brought  d. 

lely  for  delay ;  and  that  the  lessor  had  received  notice  from  „, 

c  wiirveyor  of  the  city  of  London,  that,  unless  the  pre-       Frhbt. 

ises  (for  the  recovery  of  which  the  ejectment  was  brought, 

id  which  were  in  a  ruinous  state)  were  forthwith  pulled 

)WD,  proceedings  would  be  taken,  on  the  part  of  the 

ty,  to  pull  them  down ;  which  would  put  the  plaintiff  to 

reat  additional  expence.     The  learned  Serjeant  submit- 

d,  that  the  undertaking  entered  into  by  the  tenants  in 

>88ession,  amounted  to  an  engagement  to  try  the  me- 

ts  of  the  cause,  and  not  to  create  delay ;  and  that  the 

rit  of  error  was,  at  all  events,  sued  out  against  good 

ith. 

Mr.  Serj^nt  Pell  now  shewed  cause. — Error  will  lie 
[ter  a  verdict  and  judgment  in  ejectment,  as  well  as  in 
ay  other  case.  Although  in  Evans  v.  Sweet  (a),  where  a 
laintiff  brought  a  writ  of  error  on  a  judgment  of  nonsuit, 
16  Court  refused  to  stay  execution  sued  out  by  the  de- 
mdant  after  service  of  a  rule  for  the  allowance  of  such  writ, 
nless  the  plaintiff,  Or  his  counsel,  pointed  out  some  real  or 
pecific  error, — and  an  affidavit,  by  the  plaintiff's  attorney, 
bating,  that  he  was  advised  there  was  real  error,  was 
eemed  not  to  be  sufficient;  yet,  there  the  plaintiff,  by 
[lowing  himself  to  be  nonsuited,  was  out  of  Court,  and 
lereby  waived  any  right  he  might  have  to  take  an  objec- 
on  to  the  record,  to  reverse  the  judgment  for  any  error 
r  defect  in  substance ;  but  in  Harrison  v.  Grote  (6),  the 
!ourt  of  King's  Bench  refused  to  allow  execution  to  be 
^en  out,  pending  a  writ  of  error  in  Parliament,  on  the 
;round  that  it  was  brought  for  delay,  merely  because  the 
lefendant,  without  objection,  suffered  the  judgment  to  be 

(a)  9  B.  Moore,  609;  ^.  C.  2  Bing.  326.        (h)  6  Term  Rep.  400. 
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1826.         aflSrmed  in  the  Exchequer  Chamber;  and  Lord  Keny<»^ 
there  said :    "  Non  constat^  but  that  there  may  be  error 
on  the  record."     So  here,  there  might  be  a  variance  with 
respect  to  the  names  of  the  parties,  or  the  premises  might 
be  misdescribed;  and  it  is  not  necessary  for  a  defendant 
in  ejectment  to  point  out  the  real  or  specific  ground  of 
error,  as  in  the  case  of  a  judgment  of  nonsuit,  or  nonpros* 
At  all:  events,  the  affidavit  in  this  case  is  not  sufficient  to 
disclose  to  the  Court  that  the  writ  of  error  was  merelj 
sued  out  for  delay.     It  amounts  to  no  moi^e  than  a  surmise, 
or  belief,  on  the  part  of  the  attorney  for  the  lessor  of  the 
plaintiff;    whereas,  it  should  have  been   shewn  that  a 
declaration  to  that  effect  had  been  made  either  by  the 
tenants  in  possession,  or  their  attorney.     In  RauJinsi* 
Perry  (a),  a  declaration  by  the  defendant's  attorney,  that 
the  debt  for  which  the  action  was   brought  would  he 
settled,  and  tha^t  time  was  all  that  the  defendant  wanted, 
was  held  to  be  insufficient  ground  for  allowing  the  plaintiff 
to  take  out  execution  pending  a  writ  of  error ;  and  laLevett 
V.  Perry  (6),  the  Court  refused  to  stay  proceedings  pend- 
ing a  writ  of  error  on  a  judgment  of  nonsuit,  without  some 
declaration  of  the  party ^  or  his  attorney,  or  bail^  that  the 
writ  was  brought  only  for  delay. 

Per  Curiam. — ^The  suing  out  a  writ  of  error  was  not  a 
compliance  with  the  terms  of  the  undertaking  of  the  te 
nants  in  possession ;  and,  as  it  has  not  been  performed  in 
any  one  particular,  the  lessor  of  the  plaintiff*  may  sue  out 
execution  on  his  judgment  against  the  casual  ejector. 
This  case,  therefore,  may  be  decided  without  entering 
into  the  general  question,  and  is  altogether  distinguisb- 
able  from  those  cited. 

Rule  absolute  accordingly. 

(a)  1  New  Rep.  307.  (&)  5  Term  Rep.  669. 
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1826. 

Petty  and  Another  r.  Anderson.  Monday, 

fm^  June  'iOth. 

M  HIS  was  an  action  of  assumpsit ^  for  goods  sold  and  de-  The  defendant, 

livered. — The   declaration   contained  the   usual    counts.  •*>akerandcon- 

fectioner,  was 

The  defendant  pleaded  the  general  issue.     At  the  trial,  discharged  an- 

before  Lord  Chief  Justice  Besty  at  GuildhaU,  at  the  Ad-  Debtor's  Act, 

joumed  Sittings  after  the  last  Term,  it  appeared  that  the  5"riJljj*hb"a°^-"' 

plaintiffs  were  grocers,  and  the  defendant  a  baker  and  mce,  and  after 

confectioner.      The  plaintiffs'  shopman  proved,  that  he  imprisonment, 

bad  frequently  seen  the  defendant  in  the  shop  of  the  pre-  by*hb  lUife,  w"ho 

mises  at  which  the  goods  had  been  delivered,  which  was  purchased  goods 

Situate  m  Lombard  Street;   that  he  was  usually  dress-  name.  The  wife 

ed  in  a  working  dress,  and  appeared  as  if  acting  in  the  kdgedVy  the 

busmess ;   that,  on  the  shopman's  applyinir  to  him  for  ^*^^^ord  as  te- 

'                            ^                  rr  ^     B  nant  of  the  house 

payment  of  the    money  due  to   the  plaintiffs,  he   said,  in  which  they 

that  the  witness  had   better  speak  to  his  wife,  as  she  rated  iVthe" 

managed  the  affairs  of  the  shop ;  that  he  did  so,  when  the  *??•  °[*^®  P^ 

*^  ^                                                 '^ '                                 '  nsh  as  the  occu- 

wife  said,  that  she  could  not  pay  then,  but  that  she  would  p^-    The  de- 

send  the  money.      The  witness  also  proved,  that   the  ware  of,  and  ai- 

name  of  Anderson  was  over  the  door  of  the  shop,  and  S^aifng^of  his 

that   the    iroods    had  been   delivered   by  the  plaintiffs,  ^jfe»  and,  being 

f*                                         ,     xt   »                     «  oX  ^          mi                 .  ^'^  ^*'^»  P*'" 

between  August,  lo23,  and  February,  1824.     The  plain-  tooiioftbe  pro- 

tiflEs*  clerk  also   proved,   that    he  had  frequently  called  !!?i?^,dth^tV 

at   the  defendant's   house  for   sums   due  to  the   plain-  ^*f  ^■?*«  \'* "» 

*^  action  for  the 

tifift    that  the  defendant  generally  came  from  the  bake-  price  of  the 

bouse  *o  the  shop,  and  referred  theVitness  to  his  wife,  ftandVng^'that  " 

sometinief  saying,  that  she  managed  the  business,  and  *^«»n^o»ces 

•^     *^'                                     °                                     '  were  made  out 

that  he  was  in  her  employ,  or  acted  as  a  journeyman,  and  ^n  the  name  of 

that  he  received  no  wages ;  and  that,  on  one  occasion,  he  she  being  his  ' 

said,  that  the  plaintiffs  had  better  not  go  to  law ;  as,  if  they  *^*°^' 
sued  him,  they  would  perhaps  not  get  more  than  four  shil- 
lings in  the  pound.  A  third  witness  proved,  that  the  defen- 
dant's son  frequently  ordered  the  goods,  and  that,  when 
be,  the  witness,  applied  for  money  to  the  defendant's 
wife,  she  said,  that  she  would  tell  Mr.  Anderson,  For 
the  defendant,  it  was  proved,  that,  previously  to  August, 
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1825.         1823,  he  had  carried  on  the  business  of  a  baker  in  the 
p^^  ^        same  house ;  that  he  had  been  then  arrested  and  gone  to 
V.  prison,  and  had   afterwards  been  discharged  under  the 

Insolvent  Debtor's  Act,  when  he  returned  to  live  ,with 
his  wife ;  that,  during  his  confinement,  the  goods  in  the 
house  had  been   sold  by   the  landlord,  under  a  distresg 
for  rent,  and  purchased  by  a  friend,  for  the  defendant's 
wife,  who  then  set  up  and  carried  on  business  on  the 
premises,  as  a  baker  and  confectioner,  and  that  several 
tradesmen  in  the  neighbourhood  had   given  her  credit, 
and  that  she  had  made  payments  to  them  on  her  own 
accoimt.     That  the  invoices,   or  bills  of  parcels  of  the 
goods  supplied  by  the  pIainti£Ps,  were  made  out  in  the 
name  of  the  wife,  making  her  the  debtor ;    and  that,  in 
the  receipts,  the  sums  paid  were  stated  to  have  been  re- 
ceived from  her;  that  she  paid  the  landlord  the  rent  of 
the  house,  he  having  accepted  her  as  his   tenant;  that 
she  was  rated  as  the  occupier,  and  had  paid  the  church, 
poor,  and  paving  rates ;  and  that  she  had  supplied  the 
paupers  in  the  poor-house  of  the  parish,  in  which  their 
house  was  situate,  with  bread.    That  the  name  of  Andrew 
Anderson  was  over  the  door  before  the  defendant  went  to 
prison,  but  that  the  Christian  name  had  been  since  effac- 
ed, the  word  Anderson  alone    remaining.      It   was  also 
proved,  that  the  defendant's  son  and  daughter  had  fre- 
quently ordered  goods  in  the  name  of  their  mother,  and 
that  the  defendant  himself  had  never  interfered  with  the 
receipt  or  payment  of  money  since  his  return  from  prison. 
His  Lordship  having  summed  up  the  whole  of  the  evi- 
dence to  the  Jury,  said,  that,  in  his  opinion,  the  situation 
of  the  defendant  precluded  the  application  of  the  law,  as 
to  his  wife  being  Si/eme  sole  trader  ;  and  that,  although  a 
married  woman  in  London  might  carry  on  business  on  her 
own  account,  yet,  as  in  this  case  the  defendant  (the  hus- 
band) lived  in  the  same  house  with  her  after  bis  discharge 
from  prison,  assisted  in  the  business,  and  partook  of,  or 
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subsisted  on,  the  profits,  as  he  had  declared  that  he  re<i  1S25. 
ceived  no  wages,  notwithstanding  the  invoices  were  made 
out  by  the  plaintiffs  in  the  name  of  the  wife,  it  must  be 
taken  that  she  was  acting  as  the  agent  of  her  husband ; 
and,  if  so,  the  credit  was,  in  point  of  law,  given  to  him ; 
and  although,  when  he  was  asked  for  money,  he  referred 
to  his  wife,  yet  he  said,  that  the  plaintiffs  had  better  not 
go  to  law ;  as,  if  they  did,  they  might  only  get  four  shillings 
in  the  pound.  This,  together  with  the  other  circumstan- 
ces, identified  the  defendant  with  the  business,  and  shew- 
ed his  recognition  of  the  dealings  of  his  wife.  His 
Lordship,  in  conclusion,  asked  the  Jury,  whether,  from  the 
evidence,  any  reasonable  man  could  doubt  but  that  the  wife 
was  the  agent  of  her  husband,  and  that  he  ratified  her 
acts;  and  he  directed  them  to  find  a  verdict  for  the  plain- 
tiffs, damages  100/.,  being  the  amount  of  the  goods  de- 
livered.    A  verdict  having  been  entered  accordingly — 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  such  verdict  might  be  set  aside, 
and  a  new  trial  granted,  on  the  grounds,  Jlrst,  that,  under 
the  circumstances,  as  proved  at  the  trial,  the  defendant's 
wife  must  be  deemed  a  6ole  trader;  and  that  the  case  of 
Beard  v.  Webb  (in  error)  (a),  was  precisely  in  point,  to 
shew  that  a  feme  covert  sole  trader  in  the  city  of  London, 
18  not  liable  to  be  sued  as  such  in  the  Courts  at  West- 
minster;— and,  secondly,  that  the  Lord  Chief  Justice  had 
misdirected  the  Jury  ;  as  he  ought  to  have  lefl  it  to  them 
to  say,  to  whom  the  credit  was  given,  or  whether  the  plain- 
tiffs had  not  given  credit  to  the  wife  alone ;  and  he  cited 
Bentley  v.  Griffin  (b),  where  it  was  decided,  that  it  is  a 
question  of  fact,  whether  a  tradesman  who  furnishes  goods 
to  a  man's  wife  gives  credit  to  her  or  her  husband ;  and  that, 
if  the  credit  be  given  to  her,  the  husband  is  not  liable, 

{a)  2  Bos.  &  Pul.  93.  {b)  5  Taunt.  356. 


Anderson. 
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1825.         although  the  wife  live  with  him,  and  he  see  her  in  pos8e^ 
^"    ""     '      sion  of  some  of  the  £[oods :  and  although  Mr.  Justice  Heath 

Petty 

p.  there  left  it  strongly  to  the  Jury,  to  consider  whether  the 

credit  had  not  been  given  to  the  wife  and  not  to  the  hus- 
band ;  yet  they  found  a  verdict  for  the  plaintiff;  and,  on 
motion  for  a  new  trial,*  Mr.  Justice  Dallas  said  :  **  The 
question  is,  whether  the  general  liability  of  the  husband 
is  not  repelled  by  the  circumstances  which  shew  that  the 
credit  was  given  to  the  wife.  I  think  most  clearly  that 
the  credit  was  given  to  the  wife,  and  that  the  husband  is 
liable  for  no  part  of  these  charges:*'  and  the  rule  for  anev 
trial  was  made  absolute. 

Mr.  Serjeant  Vaughan  now  shewed  cause. — It  is  quite 
clear  that  the  verdict  is  not  against  evidence,  and  it  was 
most  properly  left  to  the  Jury,  to  say,  whether,  under  the 
circumstances,  the  wife  was  not  the  agent  of  her  husband. 
She  was  so  by  presumption  of  law,  and  the  defendant 
was  guilty  of  a  gross  fraud.  He  had  been  in  the  habit 
of  purchasing  goods  from  the  plaintiffs  previously  to  his 
imprisonment,  and,  although  the  wife  dealt  with  them  af« 
terwards,  yet  she  cannot  be  considered  as  a  sole  trader; 
for  the  husband  not  only  resided  in  the  house,  but  con- 
stantly intermeddled  in  the  business.  If  a  husband  and 
wife  live  in  the  same  house,  and  dine  at  the  same  4abk, 
and  he  appear  to  carry  on  the  business,  and  the  wife 
contract  for  goods  in  her  own  name,  and  he  assent  to  it,  it 
must  be  presumed  that  she  acts  as  his  agent.  In  this  case 
the  Jury  had  a  right  to  adopt  or  reject  the  fact  of  agency, 
as  it  was  expressly  left  to  them,  although  with  a  strong 
opinion  of  the  Lord  Chief  Justice,  that  there  could  be  Ut- 
tle  or  no  doubt  of  that  fact. 

Mr.  Serjeant  Wildey  in  support  of  the  rule. — It  should, 
at  all  events,  have  been  left  to  the  Jury  to  say,  whether 
the  credit,  by  the  plaintiffs,  was  given  to  the  defendant  or 
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to  his  wife^  but  no  such  fact  was  left  to  thein.  Even  sup-  1825. 
posing  it  to  be  a  presumption  of  law,  that  credit  was  given  petty 
to  the  husband,  or  that  the  wife  acted  as  his  agent,  yet    .       ^' 

,  .  1      1   «.  1      T  1  .  Anderson. 

those  were  circumstances  to  be  left  to  the  Jury ;  and  it  was 
for  them  to  say  whether  that  presumption  was  not  rebutted 
by  the  facts ;  as,  for  instance,  the  payment  of  rates  by  the 
wife,  the  furnishing  of  goods  by  several  tradesmen  to  her 
credit  alone,  the  invoices  or  bills,  of  parcels  of  the  plain- 
tiffs being  made  out  in  her  name,  and  her  carrying  on  the 
business  on  her  own  account,  and  supplying  the  poor  of  the 
parish  with  bread.  After  the  imprisonment  of  the  hus- 
band, the  wife  was  supported  by  her  friends,  and  as  the 
plaintiffs  elected  to  give  credit  to  her  alone,  they  cannot 
now  seek  to  'charge  the  defendant  for  goods  supplied  to 
bis  wife.  Her  credit  was  far  better  than  her  husband's, 
and  if  the  goods  had  been  ordered  on  his  account,  or  to 
his  credit,  in  all  probability  they  would  not  have  been 
»uppUed.  At  all  events,  it  must  be  conceded  that,  after 
the  imprisonment  of  the  husband,  the  plaintiffs  elected 
to  give  credit  to  the  wife  alone,  and  it  was  competent  to 
her  to  support  herself  and  her  family  from  the  profits  of 
the  business,  which  it  was  satisfactorily  proved  she  car- 
ried on  upon  her  own  account. 

Mr.  Justice  Park. — The  grounds  on  which  applications 
for  new  trials  were  wont  to  be  made,  have  lately  been  * 
much  relaxed.  The  principles  on  which  such  applications 
formerly  rested,  were,  either,  where  it  appeared  clear  that 
there  had  been  a  misdirection  by  the  Judge,  or  that  he 
had  improperly  directed  a  nonsuit.  There  is  always  a 
diflGiculty  as  to  the  mode  in  which  a  Judge  is  to  ex- 
press his  opinion,  in  summing  up  a  case  to  the  Jury.  Of 
late,  if  he  express  himself  in  strong  terms,  or  intimate 
that  the  verdict  should  be  in  favour  either  of  the  plaintiff 
or  defendant,  although  it  tend  to  lead  to  a  just  conclu- 
sion, an  application  is  generally  made  to  the  Court  to 

VOL.  X.  QQ 
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Anderson. 
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1825.         set  it  aside.    Now,  here,  although  my  Lord  Chief  Jus- 
tice expressed  a  strong  opinion  at  the  trial,  yet  he  sum- 
V,  med  up  the  iivhole  of  the  evidence,  and  stated  all  the 

circumstances  of  the  case  to  the  Jury;  and  though  his 
opinion  might  have  had  some  weight  with  them,  yet  they 
did  not  seem  at  all  disposed  to  find  a  verdict  for  the  de- 
fendant, and  they  were  clearly  empowered  to  exercise  a 
judgment  of  their  own.  The  rule  in  cases  of  this  kind, 
and  the  limits  within  which  applications  for  new  trials 
should  be  confined,  are  most  clearly  and  accurately  laid 
down  by  Mr.  Justice  BuUer,  in  Coof  v.  Kitchin  (a),  where, 
no  point  having  been  saved  at  the  trial,  the  Court  refused 
to  set  aside  a  verdict,  on  a  question  of  law,  the  justice  and 
conscience  of  the  case  being  with  it.  He  there  said:  "  Mo- 
tions for  new  trials  are  governed  by  the  discretion  of  the 
Court.  Where  the  Judge  at  NUi  Prius  has  thought  fit 
to  save  a  point,  the  Court  has  been  in  the  habit  of  consi- 
dering itself  in  the  situation  of  a  judge,  at  the  time  of  the 
objection  raised.  But  this  case  comes  before  us  vrithoat 
any  point  saved,  and,  therefore,  we  must  look  to  the  ge- 
neral justice  of  the  case  before  we  interpose  by  granting  a 
new  trial ;  nor  is  it  necessary  that  we  should  nicely  exa- 
mine whether  the  defendant  be  strictly  liable  in  point  of 
law.  The  leading  reported  decision  on  the  subject  of 
granting  new  trials,  is  that  of  the  Duchess  o{  Mazarine  {b). 
There  can  be  no  doubt  but  that  was  the  case  of  a  verdict 
against  law:  yet  the  Court  said,  that,  as  the  justice  and 
conscience  of  the  case  were  clearly  with  the  verdict,  they 
would  not  interpose." — That  appears  to  me  to  be  entitled 
to  great  weight,  and  the  present  verdict  not  only  seems  to 
be  correct,  but  I  think  my  Lord  Chief  Justice  might  have 
left  it  much  stronger  to  the  Jury,  9i«.  whether,  on  consider- 
ing the  whole  of  the  circumstances,  the  defendant  had  not 
been  guilty  of  a  gross  fraud,  by  endeavouring  to  cheat  the 

(9)  1  Bos.  &  Pul.  339.  (6)  1  Salk.  1 16;  2  Salk.  646. 
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plaintiffs,  and  other  tradesmen  who  supplied  goods,  and  1825. 
delivered  them  at  the  house  in  which  he  resided  with 
his  wife.  He  took  as  active  a  part  in  the  business,  as 
before  he  went  to  prison.  As  to  the  justice  of  the  case, 
there  can  be  no  doubt  it  was  clearly  with  the  verdict, 
and  we  .ought  not  to  disturb  it  on  account  of  any  sup- 
posed or  captious  objection  to  the  mode  in  which  the 
question  was  left  to  the  Jury.  In  Langfort  v.  TUer  (a). 
Lord  Chief  Justice  HoU  ruled,  at  Niri  Prius,  at  Guibt^ 
hall,  that  a  husband  was  liaUe  for  goods  supplied  on  the 
wife's  contract,  merely  because  they  cohabited  together: 
and  here,  the  defendant  and  his  wife  not  only  lived  in  the 
same  house,  but  took  their  meals  at  the  same  table,  and 
it  did  not  appear  that  the  defendant  ever  dissented  from, 
or  repudiated,  the  acts  of  his  wife. 

Mr.  Justice  Burrough. — ^If  my  Lord  Chief  Justice  had 
rejected  any  evidence  which  he  ought  to  have  received,  or 
had  omitled  to  sum  up  the  whole  of  the  facts  to  the  Jury, 
there  might  have  been  some  ground  for  a  new  trial;  but, 
wiioi  all  the  circumstances  are  looked  at,  it  appears  to  me 
to  be  dear,  that  another  Jury  must  find  a  similar  verdict. 
I  should  have  left  the  case  to  them  precisely  in  the  same 
way  my  Lord  Chief  Justice  did ;  for  it  was  the  strongest 
possible  case  from  which  to  imply  a  liability  on  the  part  of 
the  husband,  as  he  not  only  lived  with  his  wife — which  re- 
buts the  presumption  of  her  being  a  sole  trader — but  ac- 
tndiy  worked  or  assisted  in  the  business.  The  plaintiffs 
wtxe  accordingly  entitled  to  recover  for  goods  supplied 
under  such  eircunstances. 

Mr.  Justice  Gaselke. — I  have  no  doubt,  but  that,  if  we 
were  to  grant  a  new  trial,  the  verdict  would  be  the  same 
way.     If  my  Lord  Chief  Justice  had  asked   the   Jury 

(«)  ISalk.  113. 
QQ2 
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1826.         whether  they  had  any  reasonable  doubt  that  the  credk 
p  was  given  to  the  husband,  no  objection  could  have  beea 

V.  raised.     Perliaps  I  should  have  left  it  to  them  to  say, 

whether  the  credit  was  given  to  him  or  to  his  wife ;  but,  as 
he  carried  on  the  business  in  his  o^vn  name,  and  in  the 
same  house,  before  he  was  arrested  and  went  to  prison^ 
and  as  the  wife  was  rated  during  his  confinement,  it  is 
but  fair  to  presume,  that,  when  he  returned  home  and 
took  as  active  a  part  in  the  business  as  he  did  before,  the 
goods  were  supplied  on  his  account,  although  he  stated 
that  he  was  a  mere  journeyman  to  his  wife,  for  he  add- 
ed, that  he  received  no  wages. 

Lord  Chief  Justice  Best.— I  should  be  extremely  sorry 
if  I  expressed  too  strong  an  opinion  at  Nisi  Prius,  or 
infringed  on  the  privileges  of  the  Jury,  as  I  should  not 
have  been  warranted  iir  so  doing*  I  said,  that  the  pre- 
sumption was,  that  the  contract  was  made  with  the  hus- 
band, he  being  present  at  the  time  the  goods  were  deli- 
vered, assisting  in  the  business,  and  taking  advantage  of 
it  by  living  on  the  profits  of  the  trade.  That  raises  a  le- 
gal presumption  that  the  wife  was  his  agent,  and  conduct- 
ed the  business  as  such.  It  is  far  stronger  than  the 
case  of  Long/ort  v.  Tiler,  as,  there,  the  parties  merely 
cohabited  together.  In  Comyns's  Digest  {ay,  it  is  laid 
down,  that — if  the  wife  be  generally  allowed  by  the  hus- 
band to  be  housekeeper,  or  to  buy  for  him,  her  contract 
charges  the  husband ;  so,  if  a  wife  buy  necessary  apparel 
for  herself,  the  assent  of  the  husband  shall  generally  be  in- 
tended ; — and  here,  his  assent  to  the  goods  being  furnished 
must  be  presumed,  as  he  partook  of  the  profits  of  the 
trade.  He  might  have  discontinued  the  business  when- 
ever be  thought  proper.  Although  the  legal  presumption 
arising  from  his  presence,  might  be  rebutted  by  facts,  yet 

(a)  Til.  "  Baron  &  Feme"  (Q). 
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there  were  none  to  repel  such  presumption;  and  although 
the  invoices,  or  bills  of  parcels,  were  made  out  in  the  name 
of  the  wife,  yet,  as  the  husband  lived  in  the  house,  saw 
goods  sent,  and  did  not  object  to  their  delivery — notwith- 
standing the  wife  purchased  them — the  assent  of  the  hus- 
band must  be  intended.  This,  therefore,  is  a  far  stronger 
case  than  that,  where  a  wife  bought  necessary  apparel  for 
herself.  The  case  of  Bentley  v.  Griffin^  is  not  like  the 
present.  It  is  true,  that  there  the  clothes  were  furnished 
to  the  wife  whilst  she  was  living  with  the  husband,  and 
he  saw  her  wearing  them;  but  the  contract  was  made 
with  the  wife  privately,  and  when  some  of  the  articles 
were  sent  home,  she  directed  the  servant  to  put  them 
away,  that  her  husband  might  not  see  them.  He,  there- 
fore, was  not  privy  to  her  acts;  and  it  was  also  proved, 
that  the  clothes  furnished  were  not  suitable  to  her  degree 
in  life,  and  that  she  came  to  the  plaintiflTs  shop,  to  order 
goods,  in  a  curricle  which  did  not  belong  to  her  husband. 
Here,  however,  there  was  no  evidence  to  repel  the  as- 
sent of  the  husband  to  the  articles  being  supplied  for  the 
carrying  on  the  trade,  and  more  particularly  so,  when  it 
appeared  that  every  meal  he  eat,  and  even  the  bed  he 
dept  on,  were  furnished  out  of  the  profits  of  the  busi- 
ness. 

Rule  discharged. 
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Holmes,  Demandant ;  Seton,  Tenant ;  Foreman,  Vouchee,     jnnt'iut 

JtIR.  Serjeant  Rough  moved  to  amend  this  recovery.  The  Court  wUi 
which  was  suffered  in  Hilary  Term,  1796,  by  inserting  Jl.^^eS'';;  bl"' 
the  words  "  advowson,  tithes,  presentation,  and  right  of  amended  byjin- 

words  "advow- 

*  son  and  tithes/' 

although  the  deed  to  lead  the  uses  contain  the  general  word  Jtereditamenli,  without  an  affidavit 

stating  how  the  presentations  have  gone  from  the  time  of  saffering  th^  recovery,  and  hy  whom  the 

last  was  made,  and  whether  prior  to,  or  since  the  recovery. 
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1825. 

Holmes, 
Demandant; 

Seton, 

Tenant; 
Foreman, 

Vouchee. 


patronage  to  the  church  otHoneage,  in  the  county  of  KeniS 
On  the  production  of  the  deed  to  make  a  tenant  to  the 
praecipe f  it  fippeared  that  the  premises  thereby  conveyed 
were  described  as  ^'  all  the  messuages,  lands,  tenements, 
and  hereditamenis**  of  the  vouchee,  and  of  which  he  wsb 
seised,  in  the  county  of  Kent.  The  learned  Serjeant  re- 
lied  on  the  cases  of.  Dowse,  Demandant;  Uoyd,  Tenant; 
JSe^tf,  Vouchee  (a),  where  a  recovery  was  amended  by  in- 
serting the  words,  '^  all  and  all  manner  of  tithes  whatsoeyer, 
yearly  arising,  &c.,  from  and  out  of  the  said  premises,**  the 
word  hereditaments  being  contained  in  the  deed  to  lead  the 
uses;  Milbanke  v.  Jollijffe{b);  and  Home,  Demandant; 
Lodge,  Tenant;  Preston,  Vouchee (c),  where  recoveries 
were  amended  by  inserting  the  word  adoowson,  tbe  word 
**  hereditaments"  being  contained  in  the  deed.  It  appear- 
ed by  affidavit  that  the  advowson  and  tithes  formed  part  of 
the  estate  intended  to  pass  by  the  recovery,  and  that  pos- 
session  had  gone  conformably  with  it  ever  since  it  was  suf- 
fered. 


The  Court  said,  that  there  was  no  doubt  but  that  the 
advowson  and  tithes  passed  under  the  general  word  '^  here- 
ditaments'* ;  but  they  referred  to  the  case  of  Colclough,  De- 
mandant; Pra^rf, Tenant;  ^Sara^e,  Vouchee (rf),  where  the 
Court  required  an  affidavit,  stating  how  the  presentations 
had  gone  from  the  time  the  recovery  was  suiBTered ;  and 
they  now  directed  an  affidavit  to  be  made,  shewing  by 
whom  the  last  presentation  was  made,  and  whether  it  were 
prior  to,  or  since  the  recovery ;  and  as  the  Term  was  now 
at  an  end,  Mr.  Justice  Burrough  consented  to  take  it  at 
Chambers. 


(a)  2  Bos.  &  Pul.  678. 
{h)  Id.  579,  n. 


(c)  3  Taunt.  462. 

(d)  7  B.Moore,  268. 
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1S25. 
Brazier  r.  Bryant.  ^ — v — ' 

.  Wedneidajf^ 

A  RULE  was  obtwied  by  Mr.  Serjeant  Wilde y  on  a    June  esmi 
former  day  in  this  Term,  calling  on  the  defendant  to  shew  ^'^'^^J^J^'^^ 
cause  why  an  attachment  should  not  issue  against  him  for  c^oct  in  an  arbi- 
ncm-payment  of  the  sum  of  ooO/.,  pursuant  to  an  award  anawer  to  a  mo- 
made  in  the  last  vacation,  the  order  of  reference  having  ^,^tfornot 
been  made  a  rule  of  Court,  and  the  above  sum  leirally  de-  p«ffora>ing  «« 

'  ^     ^  award,  althoagh 

manded  from  the  defendant.     The  rule  for  the  attach-  they  may  aflbrd 
ment  was  personally  served  on  the  defendant.  a^detbe  award. 

l!ir.  Serjeant  Onslow  now  shewed  cause,  and  produced 
affidavits  to  shew  that  the  arbitrator  had  been  guilty  of 
partiality  and  improper  conduct,  he  having  examined  wit< 
nesses  without  their  being  sworn,  and  refused  to  allow  the 
defendant  to  cross-examine  them,  although  required  so  to 
do;  and  that  other  witnesses  had  been  examined  in  the 
absence  of  the  parties,  without  having  been  sworn. 

The  Court  referred  to  the  case  of  Holland  v.  Brooks  (a), 
where  it  was  held,  that  a  party  could  not  object  to  an 
award,  for  any  defect  not  apparent  on  the  award  itself, 
in  shewing  cause  against  a  motion  for  an  attachment;  and 
Braddick  v«  Thompson  (i),  where  it  was  held,  that  parti* 
aUty  and  improper  conduct  in  an  arbitrator,  in  making  his 
award  without  hearing  the  defendant  and  his  witnesses, 
could  not  be  pleaded  in  bar  to  an  action  on  the  bond  con- 
ditioned for  the  performance  of  the  award;  but  was  only 
matter  for  application  to  the  equitable  jurisdiction  of  the 
Court  to  set  aside  the  award. 

The  rule  was  accordingly  made  absolute,  on  the  terms 
of  the  attachment  lying  in  the  office  for  a  month ;  and  if 
the  above  sum  of  350/.  was  not  brought  into  Court  within 
that  time,  Mr.  Serjeant  Onslow  was  to  be  considered  as 
having  obtained  a  rule  nisi  to  set  aside  the  award. 

(a)  6  Term  Rep.  161.  {h)  8  East,  344. 
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1826.  .  .         * 

Wednesday,  HeNRY  r.  TaYLOR. 

June  22iirf. 

The  defendant,    Ak  RULE  was  obtained,  by  Mr.  Serjeant  Vaugkan^  on  the 

of'r^ee^^or  ^^*  ^^y  ^^  *^®  ^*  ^®™»  Calling  on  the  defendant  to  shew 
paying  off  two     cause^wbv  an  annuity  granted  to  him  by  the  defendant  should 

annuities  previ-  -ii  ..  i«i«  *«i 

oiuiy  granted  not  be  set  aside,  the  securities  on  which  it  was  founded 
slden^onfur^"'  delivered  up  to  be  cancelled,  and  a  judgment  ugnsd 
which  was  eaft^,  thereon  vacated,  on  the  ground  of  an  illecnd  return  or  re- 

togcther  wiih  '  ^  ^ 

arrears  and  tainer  of  part  of  the  consideration-money. — The  application 

granted  another  was  founded  on  an  affidavit  of  the  defendant,  which  stated, 

8ideration"o?°"  t^^t,  in  1807,  he  being  in  embarrassed  circumstances,  ap- 

910/.    That  plied  to  Messrs  Howard  ^  Gibbs  to  procure  him  a  sum 

sum  having  *         ^  *;  *  ^ 

been  paid  to  ofmoncy,  by  Way  of  annuity ;  that  he  accordingly  grant- 
grantee's  agent,  ^^  ^^  annuity  to  a  person  whom  they  stated  to  be  a  client 

sire  of  the  Utter  ^^  ^^®^^*  ^^  ^'-  ^  y^*^'  ^"  receipt  of  the  sum  of  8601, 
immediately  re-  as  the  consideration  money,  from  which  Messrs.  Houh 

the  whole  sum  ord  ^  Gibbs  deducted  50/.  as  the  expences  of  procur- 
fbrmerann^iSties  ^"8  *^^®  SBxae  and  preparing  the  necessary  deeds.  That 
and  charges        in  1808,  the  defendant  granted  a  further  annuity  of  45i^ 

(amounting  to  , 

751/.),  and  the  a  year,  on  the  receipt  of  S70/.  as  the  consideration  for 

negotiation  such  annuity;  that,  for  the  purpose  of  discharging  these 

158^^  '^T  -  *^^  annuities,  and  also  for  discharging  certain  arrears,  and 

ceived  from  the  charges  for  insurance,  he,  in  1814,  again  applied  to  Him- 
Mihe  balance  ot  urd  §'  Gibbs,  who  proposcd  to  increase  the  consideration- 

Thc^ourt  Vr  money  from  630i  to  910/,,  and  the  annuities  from  105/.  to 

acred  the  deeds  130/. ;  that,  on  the  payment  of  the  said  sum  of  91W.,  Gihbs 

to  be  delivered  .  . 

up  to  be  can-  put  into  his,  the  defendant's,  hands  Bank  otEnglamd notes, 
judgment  en-  which  he  Stated  to  amount  to  that  sum,  and  which  he,  the 
tered  up  there-    defendant,  immediately  returned  to  Gibbs.  at  his  desire; 

on,  to  be  va-  '  .  •'  '  ' 

cated.  that  the  latter  then  handed  him  1/.  as  the  balance  of  the 

account  between  them ;  that  Gibbs  and  two  of  his  clerks 
were  the  only  persons  present  at  the  time  of  the  transac- 
tion ;  and  that  Gibbs  stated,  that  the  costs  due  from  the  de- 
fendant to  him  and  //bti^ard' amounted  to  158/.;  but  that  no 
bill  of  costs  was  delivered  to  him,  nor  any  specific  statement 
of  charges  mentioned  for  negotiating  the  annuities,  but 
merely  the  gross  sum  demanded  and  retained  by  Gibbs. 
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Mr.  Serjeant  Wilde  now  shewed  cause,  on  an  af&davit         1825. 
of  Cribbs,  which  stated,  that  the  whole  of  the  above  sum 
of  910/.  was  paid  to  the  defendant,  and  that,  after  he  had 
executed  the  securities,  he  returned  it  to  him,  Gibbsg  and 
requested  to  be  furnished  with  a  statement  of  the  account 
.between  him  and  the  grantees  of  the  former  annuities; 
that,  on  such  account  being  tendered  to  hips,  he  volun- 
tarily paid  to  Gibbs  76/.,  to  be  apphed  to  the  use  of  such 
grantees,  and  158/.  as  the  amount  of  costs  in  the  different 
transactions.     The  learned  Serjeant  submitted,  that  thb 
was  dbtinguishable  from  the  other  cases  which  had  been 
lately  decided  in  this  Court,  as  here  the  money  was  not 
returned  to  Gibbs  as  the  result  of  any  previous  a^ee- 
ment  that  he,  as  the  broker,  might  have  more  than  his 
lawful  commission,  but  was  merely  returned  for  the  pur- 
pose of  paying  off  just  debts,  vtM.  to  redeem  the  two  for- 
mer annuities,  and  without  any  intention  of  fraud ;  and, 
consequently,  that  the  securities  and  judgment  ought  not 
to  be  set  aside,  or  vacated,  as  the  transaction  in  its  result 
was  beneficial  to  the  grantor. 

Mr.  Serjeant  Vaughan,  in  support  of  his  rule,  referred 
to  the  case  of  Coventry  v.  Champneys  (a),  where  Messrs. 
Howard  ^  Gibbs  had  been  employed  by  the  grantor  to 
raise  money,  by  way  of  annuity,  and  by  the  grantees  to 
^  pay  the  consideration-money  over  to  the  grantor,  and,  at 
the  time  of  the  execution  of  the  deeds  to  secure  the  an- 
nuity, they  received  back  from  the  grantor,  or  retained,  a 
considerable  portion  of  the  consideration-money,  for  a 
debt  alleged  to  be  previously  due  to  them  from  the  grant- 
or; it  was  held  to  be  an  illegal  retainer,  and  the  Court 
ordered  the  securities  to  be  set  aside  on  equitable  terms ; 
although  the  grantees  had  not  received  any  part  of  the  mo- 
ney returned  or  retained  by  Howard  ^  Gibbs,  and  although 
the  latter  acted  in  the  transaction  without  their  direction 
or  knowledge.  Here,  it  is  quite  clear  that  Gibbs  acted 
as  the  agent  of  the  grantee  as  well  as  of  the  defendant, 

(a)  8B.Moore,d02;  S.C.nomineChrtony,Clutmpnej^t,\Bmg,2S7. 
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18*25.  the  grantor;  and  in  CaUonY.  Porter  (a),  where  the  agents 
of  the  grantor  insisted  on  retaining  the  amount  of  money 
they  had  before  advanced  the  defendant,  as  well  as  the 
charges  of  preparing  the  securities  for  the  annuity,  the 
Court  ordered  it  to  be  set  aside,  although  the  grantee, 
who  had  entrusted  them  with  the  consideration-moo^, 
was  wholly  ignorant  of  the  retainer.  Although  in  ilfovyf  ▼. 
Leake  ip)  J  Lord  Kenyon  held,  that,  if  it  were  agreed  by  the 
grantor  and  grantee  of  an  annuity,  that  the  former  should 
pay  the  expenses  of  the  writings,  and  he  immediately  after 
receiving  the  consideration-money  paid  the  fair  charges  of 
the  writings  out  of  that  money,  no  notice  need  be  taken  of  it 
in  the  memorial,  but,  that  it  might  be  there  stated,  that  the 
whole  consideration-money  was  paid  to  the  grantor;  yet  the 
statute  63  Geo.  3,  c.  141,  s.  6,  enacts,  '^  that,  if  any  part  of 
the  consideration  for  the  purchase  of  an  annuity  shall  be 
returned  to  the  person  advancing  the  same,  or  if  it  shall 
be  retained  on  pretence  of  answering  future  pajrments  of 
the  annuity,  or  on  any  other  pretence,  the  securities  may 
be  set  aside,  on  application  to  the  Court." 

Lord  Chief  Justice  Best. — I  am  clearly  of  opinion,  that 
the  rule  for  setting  aside  this  annuity  must  be  made  abso- 
lute. The  ground  of  the  motion  was,  that  part  of  the 
consideration-money  advanced  to  the  grantor,  was  re- 
tained or  returned.  Either  of  those  facts  will  apply  to  this 
transaction,  and  give  us  power  to  interfere;  for,  if  a  party 
give  a  sum  with  one  hand,  and  recei'^oj  it  back  with  the 
other,  it  certainly  amounts  to  a  retainer.  But  it  appears 
to  me  to  be  unnecessary  to  decide  this  case  on  that  point; 
for  it  is  sworn  by  the  defendant,  that  a  sum  of  1 58/.  was 
demanded  by,  and  retained  or  returned  to,  Gibbsy  for  nego* 
tiating  the  annuity,  and  that  no  bill  of  costs  was  delivered, 
nor  were  the  different  items  stated.  That  is  surely  an 
enormous  charge,  and  is,  unexplained,  unfair  upon  the 

(a)  9  B.  Moore,  703  j  S.  C.  2  Bing.  370.        {b)  8  Term  Bep.  411. 
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face  of  it.  If  those  charges  had  been  fair  and  just^  die  ld2&. 
parties  who  demanded  them  had  ample  opportunity  to  shew 
it,  their  attention  having  been  drawn  to  it  by  the  affidavit 
on  which  the  rule  was  obtained.  I  fully  concur  with  the 
principle  established  by  the  cases  that  have  been  lately 
decided  on  this  subject  in  this  Court,  and,  without  parti- 
cularly referring  to  any  of  them,  I  have  no  doubt,  but  that 
this  case  is  one  which  the  statute  intended  to  remedy* 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  If  we 
were  to  put  the  construction  on  the  statute,  as  contended 
for  by  the  plaintiff,  the  grantee  of  the  annuity,  we  should 
entirely  defeat  its  object.  It  must  be  recollected,  that 
this  is  not  like  a  question  arising  as  to  the  construction  of 
a  new  act  of  Parliament;  for  the  statute  in  question  has 
of  late  come  before  us  in  several  instances,  and,  after  the 
most  ingenious  and  able  arguments  of  the  bar,  and  the  fullest 
consideration  by  the  Court,  we  delivered  our  judgment  in 
the  case  of  Cotentry  v.  Champneys  (a),  and  I,  for  one, 
cannot  now  say  that  it  was  wrong:  indeed,  I  think  we 
came  to  a  right  conclusion.  It  is  immaterial  to  consider, 
whether  the  transaction  in  this  case  amoimted  to  a  return 
or  retainer  of  the  consideration  money.  It  was  a  complete 
juggle  and  manoeuvre  throughout.  Gibbs,  who  acted  as 
the  agent  for  both  parties,  paid  over  the  simi  of  910/. 
with  one  hand,  and  it  is  sworn  that  it  was  immediately 
paid  back  to  him  by  the  grantor,  and  that  he  retained  all 
but  1/., ,  which  he  gave  the  grantor  as  what  was  due  to 
him,  or  as  the  balance  of  the  account  between  them.  This 
was  clearly  a  contrivance  to  attempt  to  elude  the  provisions 
of  the  statute  53  Geo.  3,  which  was  passed  for  wise  and 
salutary  purposes. 

Mr.  Justice  Burrouoh  and  Mr.  Justice  Gaselee  con- 
curring— 

Rule  absolute. 

(a)  8B.  Moore,  311. 
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SJ,''/^2!  '  Wynne  v.  Griffith. 

€.  and  H.  A.,      I  HE  following  case  was  sent  by  his  Honour,  the  Mas- 
feeTf  «^n'"    *®^  o^  *^  ^o"s,  for  the  opinion  of  the  Judges  of  this 

esutes,  by  in-       Court : — 
dentures  of 

lease  and  re-  By  indentures  of  lease  and  release,  bearing  date  respec- 

^tujwie,*  tively  the  1st  and  2nd  days  of  June,  1750,  the  release  be- 
1750,  and  a       ^„  tripartite,  and  made  between  Humphrey  Roberts  and 

i»mmon  recovc-  .  x         ^ 

rj  suflTered  in  Dorothy  his  wife,  Mary  Roberts,  spinster,  daughter  and 
«f,  settled  them  heir  apparent  of  the  said  Humphf'ey  Roberts  and  Dorothy 
c  ^H^K^lnd  ^^^  ^^^^>  *"^  Catherine  Roberts,  widow,  of  the  first  part; 
D.  his  wife,  and  Jokn  Salusbury  and  John  Ellis  of  the  second  part;  and 

M.  Rn  should,  -^  .J 

by  their  joint      Robert  Wynne  and  Owen  Holland  of  the  third  part; — and 

deed  executed      ,  /*•       j     •  ^i_         ^    * 

in  the  presence  by  a  common  recovery  suttered,  m  pursuance  thereof,  at 
oftwowitnMscs,  ^^le  Great  Sessions  for  the  county  of  Caernarvon,  on  the 

appoint;  and,  m  ■'  ' 

default  of  such     8th  September,  1750,  certain  messuages,  lands,  tenements, 

appointment,  as 

to  part,  to  the  and  hereditaments,  the  estate  and  inheritance  of  the  said 
life, *and  subject  Humphrey  Roberts,  and  certain  othe^  messuages,  lands, 
to  c.*t  iife-e»-     and  hereditaments,  the  estate  and  inheritance  of  the  said 

tate  as  to  that 

part;  and,  as  to    Catliertne  Roberts,  and  certain  other  messuages,  lands, 

the  whole  of  the   ,  ^^  ,  i  .  ^v        •       j  -i      i    ^     l 

residue,  in  de-  hereditaments,  and  premises,  therein  described  to  have 
menMo?h^*^^^^  been  theretofore  purchased  by  the  said  Humphrey  Bo- 
of  £r.  A.  in  fee.    berts,  and  all  other  the  messuages,  lands,  and  heredi- 

By  indentures 

of  lease  and  re-  taments,  whatsoever,  of  them,  the  said  Humphrey  R(h 
anTind  Oeto^    berts  and  Dorothy  his  wife,  Mary  Roberts,  and  Cflrffc- 

ber,  1751  (the  ^ij^g  Roberts,  or  any  of  them,  in  the  parishes  therein  men- 
execution  of  the     ^  'J  '  r 

parlies  to  the  re-  tioucd,  and  elsewhere,  in  the  parish  of  Caernarvon,  with 
attested  by  three  their  appurtcnances,  were  limited  to  the  use  and  behoof  (tf 
:!:Snrtb     -ch  peLn  and  persons,  and  for  such  estate  and  estates, 

certain  persons 
therein  named 

of  the  first  part;  C,  H.  It.,  and  D.  his  wife,  and  M,  R,,  of  the  second  part;  and  IF,  At.,  J.  L.,  R.  If-* 
and  P,  JV.,  of  the  third  part ;  C,  H.  /t,  and  D.  his  wife,  didgrarUy  bargaint  ttU,  rtUoMe,  eo^frwt,  H- 
red,  limit,  and  appoint,  unto  W,M,,  J.  L.,  R.  W.,  and  P.  IV,,  in  their  actual  possession  being,  by 
vurtue  of  a  lease  for  a  year  made  to  them  by  the  said  C,  H,  R,,  and  D.  his  wife,  and  M,  R.,  the  3aae 
estates  before  mentioned,  to  hold  to  them  the  said  W.  M,,  J.  L.,  R.  W,,  and  P,\W.,  in  fee,  to  the  ie> 
▼eral  uses  therein  mentioned  and  set  forth: — Held,  that,  under  the  deeds  of /mm,  1750,  and  tbe  rv- 
covery  suffered  in  pursuance  thereof,  and  the  deeds  of  October,  1751,  the  legal  fee  of  such  of  diec»> 
tates  comprised  in  the  first-mentioned  deeds  as  were  settled  and  assured  by  the  last,  did  not  Testis 
W.  M.,  J,  L,,  R.  W,,  and  P.  W, 
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and  subject  to  such  provisoes,  powers,  limitations,  trusts,         1825. 
conditions,  and  agreements,  as  the  said  Humphrey  Ro^      T^* 
berts  and  Doroihfj  his  wife,  Mary  Roberts^  and  Catherine      ^    •. 
Roberts,  at  any  time  or  times  there-after,  during  the  term 
of  their  natural  lives,  by  any  their  joint  deed  or  deedsj 
writing  or  writings,  to  be  by  them  duly  executed  in  the 
presence  of  two  or  more  credible  witnesses,  should  direct, 
limit,  and  appoint;  and,  in  default  of  such  direction,  limi- 
tation, or  appointment,  to  the  use  and  behoof  of  such  per- 
son or  persons,  for  such  estate  and  estates,  and  subject  to 
such  provisoes,  powers,  limitations,  and  agreements,  as 
the  said  Humphrey  Roberts  and  Dorothy  his  wife,  and  Ma- 
ry Roberts  (in  case  they  should  all  of  them  survive  the 
said   Catherine  Roberts),  should  at  any  time   or   times 
after  the  decease  of  the  said  Catherine  Roberts,  by  any 
their  joint  deed  or  deeds,  writing  or  writings,  to  be  by 
them  executed  in  the  presence  of  two  or  more  credible 
witnesses,  direct,  limit,  or  appoint ;  and,  for  default  of,  and 
until,  such  direction,  limitation,  and  appointment,  respec- 
tively, as  aforesaid,  as  to  certain  parts  of  the  said  Iieredi- 
taments,  to  the  use  of  the  said  Cat/terine  Roberts,  and  her 
assigns,  for  her  life,  without  impeachment  of  waste;  and 
as  to,  as  well  the  said  last-mentioned  messuages,  lands,  and 
hereditaments  so  limited  to  the  said  CcUherine  Roberts,  for 
her  life,  as  aforesaid,  from  and  after  her  decease,  as  also,  as  to 
all  the  rest  and  residue  of  the  said  messuages,  lands,  heredi- 
taments, and  premises  therein-before  mentioned,  whereof 
such  common  recovery  should  be  had  and  suffered  as  afore- 
said, and  whereof  no  use  was  therein-before  limited  and  de- 
.clared,  to  the  use  and  behoof  of  such  person  and  persons,  and 
for  such  estate  and  estates,  and  subject  to  such  provisoes, 
powers,  limitations,  trusts,  conditions,  and  agreements,  as 
the  said  Humphrey  Roberts,  at  any  time  or  times  thereaf- 
ter, during  the  term  of  his  natural  life,  by  any  his  deed  or 
deeds,  writing  or  writings,  to  be  by  him  duly  executed  in 
the  presence  of  two  or  more  credible  witnesses,  or  by  his 
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1R25.  last  will  and  testament  in  writing,  to  be  by  him  the  said 

^*^'^'     ^  Humphrey  Roberts  also  duly  executed  in  the  presence  of 

V.  three  or  more  credible  witnesses,  should  direct,  limiit  or 
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appoint;  and,  for  default  of,  and  until,  such  direction,  H- 
mitation,  and  appointment,  to  the  use  and  behoof  of  the 
said  Humphrey  Roberts,  his  heirs  and  assigns  for  ever. 

By  indentures  bearing  date  respectively  the  1st  and  Sod 
days  of  October,  1751, — the  former  being  a  lease  fort 
year,  and  made  between  the  said  Humphrey  Roberts  and 
Dorothy  his  wife,  the  said  Mary  Roberts,  and  Catherm 
Roberts,  of  the  one   part;  and   William  Mostyn,  Jalm 
Lloyd,  Robert  PTytme  (o{  Garthwin),  and  Pierce  Wynne, 
of  the  other  part ;  and  the  latter  being  tripartite,  and  made 
between  Robert  Wynne  the  elder,  and  Robert  Wynne  ^ 
younger,  son  and  heir  apparent  of  the  said  Robert  Wynm 
the  elder,  of  the  first  part;  the  said  Humphrey  Roberti 
and  Dorothy  his  wife,  and  the  said  Mary  Roberts,  and  Cg- 
therine  Roberts,  of  the  second  part;  and  the  sdd  WilUim 
Mostyn,  John  Lloyd,  Robert  Wynne  (o(  Gcurthwin),  and 
Pierce   Wynne,  of  the  third  part; — aflter  settling  divers 
messuages,  lands,  and  hereditaments,  belonging  to  the  said 
Robert  Wynne  the  elder,  and  Robert  Wynne  the  younger, 
to  the  uses  therein  mentioned,  it  was  witnessed — '^  That, 
in  consideration  of  a  marriage  then  intended  to  be  had  and 
solemnized  between  the  said  Robert  Wynne  the  youngs, 
and  the  said  Mary  Roberts,  and  of  the  provision  therein- 
before made  for  her  and  her  issue,  and  for  the  settling  the 
messuages,  lands,  tenements,  hereditaments,  and  premises 
therein-after  mentioned,  to  the  uses  therein  expressed  con- 
cerning the  same,  the  said  Humphrey  Roberts  and  Dorolhf 
his  wife,  Mafy  Roberts,  and  Catherine  Roberts,  didgrtuU^ 
bargain,  sell,  release,  and  confirm,  direct,  limit,  and  appoint 
'unto  the  said  l^illiam  Mostyn,  John  Lloyd,  Robert  Wynne 
(of  Garthwin),  and  Pierce  Wynne,  in  their  actual  possession 
being,  by  virtue  of  the  said  lease  for  a  year  made  to  them  bj 
the  said  Humphrey  Roberts  and  Dorothyhxs  wife,  Mary  Bo- 
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berts,  and  Catherine  Roberts,  as  therein  mentioned,  the  seve-         1825. 
ral  messuages,  lands,  tenements,  and  hereditaments,  therein  " 

particularly  described  (and  which,  in  fact,  included  the  mes-  ^  v. 
suages,  lands,  tenements,  and  hereditaments,  comprised  in 
the  said  indentures  of  the  1st  and  2nd  of  June,  1750, 
and  whereof  such  recovery  was  suffered  as  aforesaid),  with 
their  and  every  of  their  appurtenances,  and  all  other  the 
messuages,  lands,  tenements,  and  hereditaments,  situate, 
lying,  and  being,  in  the  said  county  of  Cetemarvon,  where- 
of or  wherein  the  said  Humphrey  Roberts  then  was  seised 
of  any  estate  of  inheritance,  in  possession,  reversion,  re- 
mainder, or  use,  and  all  the  reversion  and  reversions,  re- 
miunder  and  remainders,  &c.,  and  all  the  estate,  right,  title, 
interest,  use,  trust,  possession,  property,  claim,  and  de- 
mand, whatsoever,  of  them,  the  said  Humphrey  Roberts 
and  Dorothy  his  wife,  Mary  Roberts,  and  Catherine  Ro^ 
berts,  or  any  of  them,  of,  in,  and  to,  the  same  heredita- 
ments and  premises,  and  every  of  them,  and  every  part 
and  parcel  thereof: — to  have  and  to  hold  all  and  singular 
the  said  messuages,  lands,  tenements,  hereditaments,  an4 
premises  therein-before  last  granted  and  released,  or  men- 
tioned or  intended  so  to  be,  and  every  part  and  parcel  there- 
of, unto  the  said  WilUam  Mostyn,  John  Lloyd,  Robert 
Wynne  (of  Garthwin),  and  Pierce  Wynne,  their  heirs  and 
assigns,  for  ever,  to  the  several  uses,  intents,  and  purposes, 
and  under  the  provisoes,  powers,  limitations,  and  agree* 
Rients  therein-after  mentioned,  expressed,  limited,  and  de- 
clared, of  and  concerning  the  same  respectively;  that  is  to 
say,  in  the  meantime,  and  until  the  said  then  intended 
marriage  should  take  effect,  to  the  same  uses  and  estates  as 
^the  said  hereditaments  and  premises  theft  respectively 
stood  limited;  and,  from  and  immediately  after  the  solemni- 
sation of  the  said  then  intended  marriage,  as  to  part  of  the 
Iwida,  hereditaments,  and  premises  therein  comprised,  to 
the  use  and  behoof  of  the  said  Htnnphrey  Roberts  and  Doro* 
thy  bis  wife,  and  their  assigns,  for  and  during  the  term  of 
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1825.         their  natural  lives,  and  the  life  of  the  longer  liver  of  them, 

^^^^      without  impeachment  of  or  for  any  manner  of  waste  dur- 

f .  ing  the  life  of  the  said  Humphrey  Roberts  only,  for,  and 
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as  the  jointure  of  the  said  Dorothy,  and  in  full  satisfaction, 
lieu,  and  bar,  of  her  dower  or  thirds  out  of  any  real  es* 
tate  whereof  the  said  Humphrey  Roberts  then  was,  or 
should  at  any  time  thereafter,  during  her  coverture,  be 
seised ;  and  as  to,  for,  and  concerning,  other  part  of  the 
lands  and  hereditaments  therein  mentioned  and  described, 
to  the  use  and  behoof  of  the  said  Humphrey  Roberts,  and 
his  assigns,  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste;  and  as  to,  for,  touching, 
and  concerning,  certain  other  parts  of  the  lands,  heredita- 
ments, and  premises,  therein  mentioned  (being  the  same 
lan^,  hereditaments,  and  premises,  as  were  limited  to 
Ccrttierine  Roberts,  for  life,  by  the  deed  of  1750),  to  the 
use  and  behoof  of  the  said  Catherine  Roberts,  and  her  as- 
signs, for  and  during  the  term  of  her  natural  life,  without  im- 
peachment of  waste ;  and  as  to,  for,  and  concerning,  the  se- 
veral capital  and  other  messuages,  lands,  tenements,  heredi- 
taments, and  premises,  thereinbefore  limited  to  the  said 
Humphrey  Roberts  and  Dorothy  his  wife,  and  Catherine  Ro* 
berts,  for  their  lives  respectively,  as  aforesaid,  from  and  after 
the  respective  determinations  of  the  several  estates  thereof, 
to  the  use  and  behoof  of  the  said  William,  Afostyn,  John 
Lloyd,  Robert  Wynne  (o(  Garthwin),  and  Pierce  Wynne, 
and  their  heirs,  for  and  during  the  term  of  the  natural 
lives  of  the  said  Humphrey  Roberts  and  Dorothy  his  wife, 
and  Catherine  Roberts,  respectively,  in  trust  only  to  pre- 
serve the  contingent  uses  and  estates  therein-after  limited 
and  declared,  from  being  barred  and  destroyed ;  and,  to 
that  end,  to  make  entries  as  often  as  occasion  should  re- 
quire ;  but,  nevertheless,  to  permit  and  suffer  them,  the  said 
Humphrey  Roberts  and  Dorothy  his  wife,  and  Catherine 
Roberts,  respectively,  to  receive  and  take  the  rents,  issues, 
and  profits  thereof,  during  their  respective  natural  lives; 
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and  as  to^  as  well  the  said  premises  so  limited  to,  and  to         1825. 
the  use  of,  the  said  Humphrey  Roberts  and  Dorothy  his 
wife,  and  Catherine  Roberts^  respectively,  for  their  lives,  as  v. 

aforesaid,  from  and  after  the  several  deceases  of  them,  the 
said  Humphrey  Roberts  and  Dorothy  his  wife,  and  Cathe- 
rine  Roberts^  respectively,  and  as  the  said  estates  should 
end  and  respectively  determine;  as  also  the  rest  and  resi- 
due of  all  and  singular  the  premises  therein^before  men- 
tioned, and  whereof  no  use  was  therein-before  limited  or 
declared,  to  the  use  and  behoof  of  the  said  Robert  Wynne 
the  younger,  and  the  said  Mary,  his  intended  wife,  for  the 
term  of  their  natural  lives,  and  th^  life  of  the  longest  liver 
of  them,  without  impeachment  of  waste;  and,  from  and  af- 
ter the  determination  of  that  estate,  to  the  use  and  be- 
hoof of  the  said  William  Mostyn,  John  Lloydy  Robert 
Wynne  (o(  GarthwinJ,  and  Pieree  Wynne,  and-lheir 
heirs,  during  the  lives  of  the  said  Robert  Wynne  the  young-* 
er,  and  the  said  Mary,  his  intended  wife,  respectively,  in 
trust,  to  preserve  contingent  remainders;  and  from  and 
immediately  after  the  decease  of  the  survivor  or  longest 
liver  of  them  the  said  Robert  Wynne  the  younger  and 
Mary  his  intended  wife,  to  the  use  and  behoof  of  the 
said  WiUiam  Mostyn,  John  Lloyd,  Robert  Wynne  (oi 
Garthwin)y  and  Pierce  Wynne,  their  executors,  adminis- 
trators, and  assigns,  for  the  term  oi  Jive  hundred  years 
from  thence  next  ensuing;  nevertheless,  upon  the  trusts, 
and  for  the  intents  and  purposes,  therein-afiter  mentioned ; 
and,  from  and  after  the  determination  of  the  said  term  and 
estate  of  and  for  Jive  hundred  years,  to  the  use  of  the  first 
son  of  the  said  Robert  Wynne  the  younger,  by  the  said 
Mary,  his  intended  wife,  lawfully  to  be  begotten,  and  the 
heirs  of  the  body  of  such  first  son  lawfully  issuing;  and,  for 
default  of  such  issue,  to  the  use  of  the  second  and  every 
other  son  of  the  said  Robert  Wynne  the  younger,  by  the 
said  Mary,  his  intended  wife,  lawfully  to  be  begotten,  se- 
verally and  successively,  in  tail,  with  remainder  to  the  use 
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1825.        of  the  daughters  of  the  said  Robert  Wynne  the  younger,  by 
y^  "^^         the  said  Mary,  his  intended  wife,  in  tail,  with  remainder  to 
V'  the  use  of  the  said  Humphrey  Roberts ,  his  heirs  and  assigns, 

for  ever:  and  it  was  thereby  declared  and  agreedj  that,  as 
well  as  to  the  said  term  oifive  hundred  years,  as  also  as  to 
another  term  oi  Jive  hundred  years  thereby  created  and 
limited  of  and  in  the  estates  therein  firstly  settled,  belong- 
ing to  the  said  Robert  Wynne  the  elder,  and  Robert 
Wynne  the  younger,  the  same  were  so  created  ^uid  limited 
upon  trust,  that,  in  case  there  should  be  one  or  more 
younger  child  or  children,  sons  or  daughters  of  the  said 
Robert  Wynne  the  younger,  by  the  said  Mary  his  intend* 
ed  wife,  lawfully  begotten,  other  than  and  besides  such  as 
should  be  immediately  inheritable  to  the  said  premises, 
respectively,  by  virtue  of  the  limitations  therein-before  con- 
tained, that  then  the  said  William  Mostyn,  John  Uoyd^ 
Robert  Wynne  (o{  Garthwin)^  and  Pierce  Wynne ^  and  the 
survivor  or  survivors  of  them,  and  the  executors  and  ad- 
ministrators  of  such  survivor,  should,  by  sale  or  mortgage 
of  the  said  terms,  or  any  part  thereof,  or  out  of  the  rents, 
issues,  and  profits  of  the  said  premises,  during  the  said 
term,  after  the  death  of  the  said  Robert  Wynne  the  young- 
er, or  in  his  life-time  if  he  should  signify  his  consent  there- 
to, as  therein  mentioned,  so  as  that  thereby  none  of  the 
prior  estates  in  any  part  of  the  said  prembes  therein-before 
limited  should  be  thereby  impeached  or  incumbered  dur- 
ing the  respective  continuances  thereof,  raise  and  levy 
such  sum  and  sums,  not  exceeding  6,000/.,  as  the  said  Ro- 
bert Wynne  the  younger,  by  any  writing  or  writings  under 
his  hand  and  seal,  attested  by  two  or  more  credible  witness- 
es, or  by  his  last  will,  to  be  by  him  duly  published  in  the 
presence  of  three  or  more  credible  witnesses,  should  direct 
or  appoint,  and  for  want  of  such  direction  or  appointment, 
then  to  raise  or  levy  the  whole  6,000/.  in  the  manner  fol- 
lowing:— that  is  to  say,  one  moiety  thereof  out  of  the  pre- 
mises thereby  ^ratt^cl  andreleased  by  the  said  Robert  Wyime 
the  elder,  and  Robert  Wynne  the  younger,  and  the  other 
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moiety  thereof  out  of  the  premises  thereby  granted  and  re-        1^25. 
leased  by  the  said  Humphrey  Roberts  and  Dorothy  his  wife^        Wynne 
Mary  Roberts^  and  Catherine  Roberts  ;  and  to  pay  the  same  v. 

to  and  for  the  portion  and  portions  of  such  younger  child 
or  children  as  therein  mentioned.     And  it  was  by  the  same 
indenture  provided,  declared,  and  agreed,  that,  if  the  said 
sum  of  6,000/. ,  or  such  part  thereof  as  the  said  Robert  Wynne 
the  younger  should  so  direct  to  be  raised,  should  be  paid  by 
the  person  or  persons  who  should  be  entitled  to  the  freehold 
and  inheritance  of  the  said  premises  for  the  time  being, 
then  and  from  thenceforth  the  said  two  several  terms  of 
Jive  hundred  years  and  five  hundred  years  should  cease, 
determine,  and  be  utterly  void;  and  by  the  same  inden-. 
ture  of  the  2nd  October  ^  1751 ,  the  said  Humphrey  Roberts  ^ 
for  himself  and  the  said  Dorothy  his  wife,  and  the  said  Ma-* 
ry  Roberts  and  Catherine  Roberts^  for  themselves,  did  se« 
verally  and  respectively,  and  for  their  several  and  respec- 
tive heirs,  executors,  and  administrators,  and  not  the  one 
for  the  other,  or  the  acts,  deeds,  &c.,  of  the  other  of  them, 
covenant,  promise,  and  agree,  to  and  with  the  said  William 
Mostyn,  John  Lloyd,  Robert  Wynne  (o(  OarthwinJ,  and 
Pierce  Wynne,,  their  executors  and  administrators,  that 
they,  the  said  Humphrey  Roberts  and  Dorothy  his  wife, 
Mary  Roberts,  and  Catherine  Roberts,  at  and  immedi- 
ately before  the  sealing  and  delivery  of  the  same  inden- 
ture, were,  or  one  of  them  was,  lawfully,  rightfully,  and 
absolutely  seised  of  and  in  all  and  singular  the  messuages, 
lands,  tenements,  and  hereditaments  by  them  thereby 
granted  and  released,  or  intended  to  be  granted  or  released, 
for  a  good,  sure,  absolute,  and  indefeasible  estate  of  inhe- 
ritance, and  then  had,  or  one  of  them  had,  in  themselves 
or  himself,  full  power,  lawful  and  absolute  authority,  to 
grants  bargain,  sell,  convey,  release,  and  settle  the  same 
premises  to  and  for  the  uses,  intents,  and  purposes,  and 
in  manner  therein-before  mentioned,  touching  and  concern- 
ing the  same;  and  that  all  the  same  premises  then  wercy 
and  so  from  thenceforth  should  remain  and  continue,  free 
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1825.         and  clear,  or  otherwise  by  them  the  said  Humphrey  Roberts 

Wynne        ^^^  Dorothy  his  wife,  Mary  Roberts,  and  Catherine  Ro- 

^'  berts,  their  heirs,  executors,  administrators,  and  assigns, 
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or  some  of  them,  well  and  sumciently  saved,  kept  harmless, 
and  indemnified,  of,  from,  and  against  all  and  all  manner 
of  former  and  other  gifts,  grants,  estates,  titles,  troubles, 
charges,  and  incumbrances  whatsoever,  had,  made,  done, 
committed,  or  wittingly  or  willingly  suffered,  by  them  the 
said  Humphrey  Roberts  and  Dorothy  his  wife,  Mary  Ro- 
berts, and  Catherine  Roberts,   or  by,  through,  with,  or 
under  their  act  or  acts,  means,  consent,   neglect,  de- 
fault, privity,  or  procurement;  and,  further,  that  they, 
the  said  Humphrey  Roberts  and  Dorothy  his  wife,  Mary 
Roberts,  and    Catherine  Roberts,    and  their   respective 
heirs,  and  all  and  every  other  person  or  persons  whatsoe- 
ver, having,  or  lawfully  claiming,  any  estate  or  interest  of, 
in,  to,  or  out  of  the  same  premises,  or  any  part  thereof, 
from,  by,  or  under  them,  or  any  of  them,  should  and 
would,  from  time  to  time,  and  at  all  times  there-after,  at  or 
upon  the  reasonable  request  of  the  said  William  Mostyn, 
John  Lloyd,  Robert  Wynne  (oi  Garthwin),  and  Pierce 
Wynne,  their  heirs  and  assigns,  at  the  proper  costs  and 
charges  of  the  said  Humphrey  Roberts,  his  heirs  or  as- 
signs, make,  do,  acknowledge,  levy,  execute,  and  suffer  or 
cause  to  be  made,  done,  acknowledged,  levied,  executed, 
and  sufi*ered  all  and  every  such  further  and  other  act  and 
acts,  thing  and  things,  assurances  and  conveyances  in  the 
law,  whatsoever,  for  the  further,  better,  and  more  perfect 
assuring,  settling,  and  confirming,  of  all  and  singular  the 
said  premises  therein-before  mentioned,  or  thereby  intend- 
ed or  agreed  to  be  by  them  released,  settled,  or  assured,  or 
any  part  thereof,  to  the  uses,  intents,  and  purposes  therein- 
before expressed  and  declared  concerning  the  same  respec- 
tively, as  by  the  said  William  Mostyn,  John  Lloyd,  Robert 
Wynne  (oi  Garthwin)  and  Pierce  Wynne,  their  heirs  or 
assigns,  or  their  or  any  of  their  counsel  learned  in  the  law, 
should  be  reasonably  devised,  advised,  or  required. 
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The  said  indenture  of  the  2d  October,  1751,  was  duly         1826. 
executed  by  the  said  Robert  Wynne  the  elder,  and  his       wtnne 
execution  thereof  attested   by  two  witnesses;   and  was 
duly  executed  by  Robert  Wynne  the  younger,  and  his 
execution  thereof  attested  by  three  witnesses;  and  was  also 
duly  executed  by  the  said  Humphrey  Roberts  and  Dorothy 
his  wife,  Mary  Roberts,  and  Catherine  Roberts,  and  their 
respective  executions  thereof  attested  by  three  witnesses. 
The  marriage  between  the  said  Robert    Wynne  the 
younger,  and  the   said   Mary  Roberts,  was  solemnized 
shortly  after  the  execution  of  the  said  last-mentioned  in- 
denture. 

There  was  issue  of  the  said  intended  marriage,  only  one 
son,  viz,  Robert  Watkin  Wynne,  and  one  daughter,  viz. 
Jane,  who  afterwards  became  the  wife  of  John  Wynne 
Griffith. 

The  said  Catherine  Roberts  died  in  the  year  1763; 
the  said  Humphrey  Roberts  in  the  year  1766;  and  the 
said  Dorothy  Roberts  in  the  year  1767. 

The  said  Robert  Wynne  the  younger  departed  this  life 
in  the  year  1782,  leaving  the  said  Mary  his  wife,  and  the 
said  Robert  Watkin  Wynne,  his  only  son  and  heir-at-law, 
and  the  said  Jane  his  daughter,  and^nly  other  child,  him 
surviving,  having  by  his  will,  dated  the  24th  day  of  Sep' 
tember,  1767,  directed  that  the  whole  of  the  said  portion  of 
6,000/.  should  be  raised  in  favour  of  his  said  daughter  Jane, 
and  paid  to  her  on  her  attaining  the  age  of  twenty-one^  or 
marriage,  as  therein  mentioned. 

By  an  indenture  of  settlement,  made  on  the  marriage  of 
the  said  Jane  with  the  said  John  Wynne  Griffith,  and 
dated  the  15th  day  of  February,  1785,  the  said  Jane  as- 
signed the  said  portion  of  6,000/.  to  the  said  Robert  Wat- 
kin  Wynne,  ahd  John  Lloyd,  Robert  Wynne,  and  Bennett 
Williams,  Esquires,  upon  trust  to  pay  1000/.,  part  thereof 
to  the  said  John  Wynne  Griffith,  and,  on  receipt  of  the 
sum  of  5,000/.,  the  residue  thereof,  to  invest  the  same  in 
the    purchase    of  lands  of  inheritance,  and  settle  the 
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1825.        same^  in  strict  settlement^  for  the  benefit  of  the  said  Jolm 

Wynne        Wytme  Griffith,  and  Jane  his  wife,  and  their  issue,  as  there* 

V*  in  mentioned :  but  the  settlement  did  not  expressly  autho- 

Gkipfith 

rise  the  said  trustees  to  give  discharges  for  the  money. 

By  indentures  of  the  4th  and  5th  of  October ^  1S05,  the 
said  Robert  Watkin  Wynne  conveyed  an  estate  oaOed 
Pkuneptoydd  estate,  being  part  of  the  settled  e&tates,  to 
the  use  of  the  said  John  Tfynne  Qr\ffith^  Roieri  Watkin 
Wynne,  and  Edward  Lloyd,  npon  trust  to  sell,  and  out  of 
the  monies  to  arise  thereby,  to  pay  off  the  remainder  of 
the  said  portion  of  6,000/1 

By  an  indenture  dated  the  S4th  of  December,  181S,  af- 
ter reciting  that  the  sum  of  4,200/.;  die  then  remainder  of 
the  said  portion,  had  been  paid  to  the  said  John  Uoyd, 
the  surviving  trustee  of  the  said  marriage  settlement  of  the 
said  John  Wynne  Griffith,  and  Jane  his  wife„  they  the 
said  John  Lloyd,  John  Wynne  Grjffith,  |ind  Jane  his 
wife,  released  the  said  John  Wynne  Griffith,  Robert  Wat- 
kin  Wynne,  and  Edward  Lloydj  and  the  estates  com- 
prised in  the  said  indenture  of  settlement  of  the  1st  and 
2nd  days  of  October,  1751,  of  and  from  the  same. 

The  said  Robert  Watkin  Wynne  died  in  the  year  1806, 
in  the  life-time  of  his  said  mother,  Mary  Wynne^  and  with- 
out having  barred  the  entail,  leaving  John  Wynne,  his  eld- 
est son  and  heir-at-law,  him  surviving.  The  said  Mary 
Wynne  died  in  January,  1814. 

By  indentures  of  lease  and  release,  bearing  date  respec- 
tively the  10th  and  11th  days  of  March,  1814,  and  made, 
and  duly  executed,  between  the  said  John  Wynne,  who  was 
therein  described  as  the  eldest  son  and  heir-at-law  of  the 
said  Robert  Watkin  Wynne,  who  was  the  only  son  of  Robert 
Wynne,  by  Mary,  his  late  wife,  deceased,  of  the  first  part'; 
John  Oldfield  of  the  second  part ;  and  Sir  Thomas  Mostyn, 
Bart.,  of  the  third  part;  whereby — after  redtmg  (among 
other  things)  the  s^d  indentures  of  the  1st  and  Snd 
days  of  October,  1751,  and  that  the  saM  Robert  WatBn 
Wynne  died  in  March,  1806,  without  having  don^  any 
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act  to  bar  the  estate-tail^  which  became  vested  in  him  in         1825. 
remainder  imder  the  said  last-mentioned  indenture — it       wtnnb 
was  witnessed,  that  the  said  John  Wmne,  for  barring  and  *• 

Oriffith* 

destroying  the  estate-tail,  then  vested  in  him,  of  and  in  all 
the  mesauages,  lands  and  hereditaments  therein  mentioned, 
and  for  assuring  the  same  to  the  uses  limited  and  declared 
of  and  concerning  the  same,  did  grant,  release,  and  con- 
firm unto  the  said  John  Ok^eU,  and  his  heirs,  the  said 
settled  estates  in  the  said  county  of  Caernarvon^  to  hold 
the  same  unto  and  to  the  use  of  the  said  John  OU^eld^ 
his  heirs  and  assigns,  for  ever ;  to  the  intent  that  the  said 
John  Ol^eld  might  be  tenant  of  the  pradpe  to  a  com- 
mon recovery  to  be  suffered  of  the  said  premises,  and  which 
said  recovery,  when  suffered,  it  was  thereby  declared, 
should  enure  to  the  use  of  such  person  or  persons,  and 
for  such  estate  or  estates  as  the  said  John  Wynne  should, 
in  manner  therein  mentioned,  appoint;  and  in  default 
thereof,  to  the  use  of  the'  said  John  Wynne ^  and  his  as- 
signs, for  his  life,  without  impeachment  of  waste ;  with  re- 
mainder to  the  use  of  the  said  Sir  Thomas  Mostyn,  and 
his  heirs,  during  the  life  of  the  said  John  Wynne:  in  trust, 
nevertheless,  for  him,  the  said  John  Wynne;  with  re- 
mainder to  the  use  of  the  right  heirs  of  the  said  John 
Wynne,  for  ever.  And  which  said  recovery  was  after- 
wards duly  had  and  suffered,  at  the  Caernarvonshire 
Great  Sessions,  on  the  4th  day  o(  April,  1814. 

By  a  decretal  order  of  the  High  Court  of  Chancery, 
made  on  the  5th  day  o(  August,  18SS,  in  a  cause  in  which 
the  said  John  Wynne  was  plaintiff,  and  the  said  John 
Wynne  Griffith  and  others  were  defendants,  it  was  de- 
clared that  the  said  portion  of  6,000/.  had  been  fully  paid 
and  satisfied,  and  that  the  said  term  otfive  hundred  years 
bad  ceased  and  determined. 

]  The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  said  indentures  of  the  1  st  and  Sd  days  of  June, 
1750,  and  the  common  recovery  suffered  in  pursuance  there- 
of, and  the  said  indentures  of  the  1st  and  ^d  days  of  Octo- 
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1825.         ber,  1751^  the  legal  fee  of  such  of  the  estates  and  premises 
^TT"^'^     ^       comprised  in  the  said  first-mentioned  indentures  as  were 

Wynne  * 

V.  settled  and  assured  by  the  said  last-mentioned  mdentures, 

Griffith 

became  vested  in  the  said  William  Mosiyn^  John  Lloyd, 
Robert  Wynne  (of  Garthwin),  and  Pierce  Wynne;  and, 
if  SO9  whether  a  jury  would  be  directed  to  presume  a  re- 
conveyance of  the  said  legal  estate  to  the  uses  specified  in 
that  deed. 

The  case  came  on  for  argument  on  a  former  day  in 
this  term,  viz,  on  the  14th.  instant. 

Mr.  Serjeant  Bosanquei  for  the  plaintiff*. — ^The  ques- 
tion is,  whether  the  deeds  of  the  Ist  and  2nd  October ^  1751, 
operated  as  an  appointment  under  the  power  contained  in 
the  deed  of  1750,  or  as  a  conveyance.  They  clearly  operat- 
ed as  a  conveyance,  by  virtue  of  the  seisin  of  Humphrey 
and  Catherine  Roberts.  The  evident  intention  of  the  par- 
ties was,  to  convey  to  uses  capable  of  execution  by  the  sta- 
tute. Except  in  the  words  of  the  grant,  there  is  no  refer- 
ence to,  or  recital  of,  the  power ;  nor  is  there  any  intent  of 
exercising  it  either  expressed  or  implied.  Although  the 
words  '^  direct,  limit,  and  appoint,"  are  introduced,  still  they 
were  either  used  ex  abundanti  cauteld,  or  crept  in  through 
mistake,  and  can  have  no  operation  in  point  of  law ;  for  the 
different  parts  of  the  deeds  shew  that  the  parties  were 
acting  by  virtue  of  their  ownership  and  not  by  virtue  of 
the  power.  It  was  not  intended  to  vest  the  legal  estate 
in  the  trustees ;  for  the  only  important  duty  that  attach- 
ed to  them,  related  to  the  term  of  500  years,  which  was 
evidently  a  legal  and  not  an  equitable  term ;  and  the  Court 
will  so  construe  a  deed  as  to  give  it  a  complete  legal  effect, 
due  regard  being  had  to  the  intention  of  the  parties.  The 
deeds  of  1750  shew  that,  at  the  time  they  were  executed, 
the  entire  seisin  was  in  Humphrey  Roberts  and  Dorothy 
bis  wife  ;  they,  therefore,  might  have  conveyed  by  common- 
law  assurance  without  reference  to  the  power ;  and  if  they 
had  so  done  the  power  would  have  been  extinguished. 
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as  it  was  in  the  nature  of  an  ownership,  and  might  be  18:?5. 
released,  and  was  not  a  mere  naked  authority;  and  if 
either  of  the  four  grantors  had  done  any  act  to  extinguish 
the  power,  its  operation  would  have  been  destroyed  pro 
tanio.  As,  therefore,  it  was  competent  either  to  the  four 
grantors  to  exercise  their  power  and  put  an  end  to  the 
ownership,  or  to  the  two  to  exercise  their  ownership,  and 
put  an  end  to  the  power,  the  only  question  is,  what  is  the 
effect  of  the  acts  they  have  done,  consistently  with  the 
rules  of  law.  Now  it  is  an  established  rule,  that,  where  a 
party  has  an  interest  and  an  authority  at  the  same  time, 
and  he  does  an  act  generally,  it  shaU  be  construed  in  rela- 
tion to  his  interest  and  not  to  his  authority ;  and  that  rule 
is  founded  on  Sir  Edward  Clere^s  case  (a),  where  it  was 
resolved,  ''  if  a  man,  seised  of  lands  in  fee,  makes  a 
feofiment  to  the  use  of  such  person  and  persons,  and  of 
such  estate  and  estates,  as  he  shall  appoint  by  his  will,  that 
by  operation  of  law  the  use  doth  vest  in  the  feoffor,  and 
he  is  seised  of  a  qualified  fee,  that  is  to  say,  till  declaration 
and  limitation  be  made  according  to  his  power.  When  a 
man  makes  a  feoffment  to  theusp  of  his  last  will,  he  has  the 
use  in  the  mean  time.  If  in  such  case  the  feoffor,  by  his 
will  limits  estates  according  to  his  power  reserved  to  him  on 
the  feoffment,  there  the  estates  shall  take  effect  by  force  of 
the  feoffment,  and  the  use  is  directed  by  the  will ;  so  that  in 
such  case  the  will  is  but  declaratory :  but,  if,  in  such  case, 
the  feoffor  by  his  will  in  writing  devises  the  land  itself,  as 
owner  of  the  land,  without  any  reference  to  his  authority, 
there  it  shall  pass  by  the  will,  for  the  testator  had  an 
estate  deviseable  in  him,  and  power  also  to  limit  an  use, 
and  he  had  election  to  pursue  which  of  them  he  would ; 
and,  when  he  devised  the  land  itself  without  any  reference 
to  his  authority  or  power,  he  declared  his  intent,  to  de« 
yise  an  estate  as  owner  of  the  land,  by  his  will,  and  not  to 
limit  an  use  according  to  his  authority ;  and  in  such  case^ 

(a)  6  Rep.  18.  * 
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if|25.        Ui0  land  being  held  in  capitef  the  devise  is  good  for  two 
'    TT*  parts,  and  void  for  the  third  part;  for,  as  the  owner  of 

V.  the  land,  he  cannot  dispose  of  more;  and  in  such  case  the 

devise  cannot  take  effect  by  the  will  for  two  parts,  and  by 
the  feof&nent  for  the  third  part ;  for  he  made  his  devise  as 
owner,  and  not  according  to  his  authority,  and  his  devise 
shall  be  of  as  much  validity  as  the  will  of  every  other 
owner  having  any  land  held  in  capiie/*  The  rule  as  laid 
down  in  Coxy.  Chambei^in {a)^  is,  that  an  instrument 
like  the  present,  is  to  be  considered  either  as  an  appobt* 
ment  or  a  release,  as  it  will  best  efiect  the  intention  of  the 
parties:— *  There,  a  man  having  a  general  power  of  ap- 
pointment, with  a  limitation,  in  default  of  appomtment,  to 
himself,  in  fee,  by  lease  and  release,  in  pursuance  of  all 
powers  in  him  vested,  did  grant,  bargain,  sell,  alien,  remise, 
release,  and  confirm,  limit,  dedare,  and  appoint  the  estate 
to  trustees,  to  uses ;  and  Lord  Abankjff  the  Master  of  the 
Rolls,  held  that  the  deed  operated  as  a  conveyance  of  the 
interest,  and  not  as  an  executbn  of  the  power,  and  said  (b), 
**  I  am  clearly  of  opinion,  upon  every  principle  upon  which 
the  Court  acts  with  regard  to  the  construction  of  conveyan- 
ces, that  it  would  be  monstrous  in  this  case  to  hold,  that, 
where  there  is  a  power  and  an  interest,  and,  the  act  being 
equivocal,  it  is  doubtful  whether  he  acted  under  the  one  or 
the  other,  the  Court  should  adopt  that  which  would  defeat 
the  instrument.*'  That  case  is  not  only  very  similar 
to  the  present,  but  is  consistent  with  all  the  previous 
and  subsequent  decisions.  Although  it  may  be  said  that 
its  authority  has  been  impugned  by  Roach  v.  fPadham  {e), 
(which  may  be  reUed  on  to  shew  that  the  deeds  of  1751 
operated  as  an  appointment  only  under  those  of  1750);  yet 
in  that  case,  although  there  were  words  of  appointment  as 
well  as  of  conveyance,  it  was  held,  that  the  purchaser  tock 
by  appointment;  but  that  was  because  the  instrument, 
though  more  properly  adapted  to  pass  an  interest,  and 
containing  words  of  grant  for  that  purpose,  professed,  in 

(«)  4  Vcs.  631.  [h)  Id.  637.  (c)  6  East,  289. 
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terms>  to  be  an  appointment.  It  was  obviously  for  the  benefit         1825. 
of  the  purchaser,  to  take  by  appointment ;  and  it  appeared       wtnhb 
that  the  intention  of  the  parties  could  only  be  effectuated  ^' 

,  Griffith* 

by  considering  the  instrument  as  an  appointment;  and 
at  the  conclusion  of  the  argument   Lord  EUenborough 
said  (a) :  **  This  is  a  conveyance  with  a  double  aspect,  having 
words  which  indicate  an  intention  to  pass  an  interest,  and 
to  limit  an  use,  and  to  be  taken  either  as  a  conveyance  or  aa 
an  appointment.    We  will  therefore  look  into  the  deeda 
and  see  which  is  the  predominant  intention  $**  and  in  deli- 
vering the  judgment  of  the  Court,  he  said:   '*It  was. 
agreed  that  the  only  point  was,  whether  the  conveyance 
operated  on  the  mterest  which  Wat$$  (the  donee)  had,  or 
as  an  execution  of  the  power ;  and  that  it  was  a  question 
of  mere  inienium.    The  making  him  join  in  the  lease  and 
release,  as  a  p^ty  convejring,  proceeded,  as  we  conceive^ 
only  from  the  common  cauti<H9  of  conveyancers,  who, 
where  a  man  has  a  power  of  appointment  over  land  as  well 
as  an  interest  in  it,  make  him  both  appoint  and  convey,  in 
order  that,  if  there  should  be  any  defect  in  the  creation^ 
continuance,  or  execution  of  the  power,  the  conveyance 
may  operate  upon  his  estate  and  interest.*'    Here,  how- 
ever, it  was  neither  the  intention  of  the  parties,  nor  could 
it  be  beneficial  to  them,  that  the  deeds  of  1751  should 
operate  as  an  appointment,  and  if  the  Court  were  so  to  hold, 
the  legal  estate  would  be  conveyed  to  the  four  persons 
therein  named,  vis.  Mostj^,  Lloyd t  JL  IVytme,  and  P. 
Wynne.    They  are  made  trustees  to  preserve  contingent 
remainders,  which  would  have  been  unnecessary,  as,  in 
Feame  on  Canii»geni  Remainders  {b\  it  is  said,  that  it  is 
'*  now  settled  beyond  dispute,  that  no  limitations  after  a 
contingent  limitation  of  the  fee  simple  absolute  can  be 
vested ;"  and  a  distinction  is  drawn  between  cases  where 
the  limitation  of  the  fee»  in  trust,  is  originally  eontamed  in 
and  made  by  the  conveyance  itself,  and  those  where  its  effect 

(a)  6  East,  202,  306.  (6)  6th  Edit.  229. 
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1825.         is  referred  to  a  subsequent  direction  or  appointment   Be- 
"„  ^  sides,  here,  the  term  was  declared  to  have  been  created  for 

Wtnne 

V,  the  purpose  of  raising  portions  for  the  younger  children, 

and,  if  the  legal  estate  passed  to  the  trustees,  the  term  would 
have  merged  in  the  fee.     If  the  deeds  be  held  to  operate 
aa  an  appointment,  the  words,  ''  bargain,  sell,  release,  and 
confirm,"  would  be  rendered  inoperative  as  words  of  con- 
veyance ;  but  if  they  operate  as  such,  the  words  **  direct, 
limit,  and  appoint,"  must  be  taken  to  declare  an  intention 
to  release  and  extinguish  the  power.     In  MaundreU  v. 
MaundreU,  Lord  Eldon  held,  that  where  the  act  purports 
to  pass  the  interest,  it  shall  be  considered  so  intended,  and 
not  to  exercise  an  authority,  and  observed  (a),  **  But  it  is 
said,  there  being  a  conveyance  of  the  interest,  subject  stiO 
to  the  existence  of  the  power,  this  must  be  taken  to  be  an 
execution  of  the  power,  as  well  as  a  passing  of  the  inter- 
est; otherwise  the  party  might,  by  executing  his  power, 
destroy  the  interest.  The  answer  to  that  is,  that  his  power 
is  gone^    When  he  passes  his  whole  interest,  the  power, 
though  not  exercised,  is  destroyed."    Either  the  words  of 
conveyance  or  those  of  appointment  must  be  rejected;  or,  al- 
though it  is  informal  to  blend  together  the  language  of  the 
appointment  and  the  release,  yet  the  words  may  be  so  mar- 
shalled as  to  give  them  all  their  intended  effect,  viz.  by 
applying  the  words,  ^^ grant,  bargain,  and  release,"  to  those 
parties  who  have  an  interest  in  the  property,  and  the  words, 
'^  direct,  limit,  and  appoint,"  to  those  who  have  only  a 
power ;  for,  Mr.  Butler ^  in  a  note  to  Coke  lAttleton  {b), 
says,  "  In  the  exercise  of  powers,  conveyancers  have  intro- 
duced two  precautions,  which  are  often  proper,  but  cer- 
tainly sometimes  superabundant :  one  is,  to  make  the  par- 
ty exercising  the  power,  declare,  that  he  acts,  not  only  in 
exercise  of  that  particular  power,  but  in  exercise  of  every 
other  power  enabling  him  to  do  the  act  in  question;  the 
other  is,  where  the  party  has  a  special  power  over  land, 

(a)  10  Ves.  269.  {b)  Page  271,  Note  231,  III.  4. 
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and  is  also  entitled  to  the  fee^  or  to  any  particular  estate         1825. 
carved  out   of  it,  he  is  made  not  only  to  exercise  his  " 

Wynne 

power,  but  also  to  convey  the  land  as  owner  of  it.     Thus,  v. 

where  a  person,  having  a  power  of  appointment,  intends 
conveying  his  estate  to  a  purchaser,  he  is  made  not  only  to 
appoint  the  fee,  but  to  convey  it  by  lease  and  release. 
Sometimes  the  appointment  and  the  release  are  blended 
together ;  but  this  is  very  informal,  and  is  always  improper 
where  it  is  not  the  intent  of  the  deed  that  the  party  should 
have  the  legal  estate.  It  may,  however,  be  contended,  that 
the  Court  would  marshal  the  words,  so  as  to  give  them  all 
their  intended  effect;  as,  where  a  person  having  a  power, 
is  made  to  grant,  bargain,  sell,  alien,  release,  limit,  appoint, 
and  confirm  the  lands  to  A.  and  his  heirs,  to  the  use  of  jB. 
and  his  heirs,  it  may  be  contended,  that  the  Court  would 
construe  the  worA^  grant,  bargain,  sell,  alien,  release,  and 
confirm,  as  referrible  to  A.  and  his  heirs,  and  the  words 
limit  and  appoint  as  referrible  to  B.  and  his  heirs.  One 
reason  for  making  the  party  in  these  cases  both  convey  and 
appoint,  is,  that,  if  the  power  either  was  not  well  created, 
or  is  become  suspended,  and  he  has  himself  any  estate  in 
the  land,  the  conveyance  will  operate  on  his  estate." 

But  here,  even  assuming  that  the  deeds  of  1751  operat- 
ed by  way  of  appointment,  so  as  to  vest  the  legal  estate  in 
the  trustees,  Mostyn,  Lloyd,  R.  Wynne,  and  P.  Wynne, 
a  re-conveyance  from  them,  ought,  after  so  great  a  lapse 
of  time,  to  be  presumed,  although  the  possession  was 
originally  not  adverse;  and  more  particularly  so,  as 
they  have  never  acted  under  those  deeds ;  and  Courts  of 
Equity,  as  well  as  Law,  have  always  been  strongly  inclined 
in  favour  of  such  a  presumption.  In  Hillary  v.  Waller, 
Sir  William  Grant  said  (a),  ^*  I  agree  that  length  of  time 
does  not  by  itself  furnish  the  same  sort  of  presumption  in 
thb  case  (the  possession  was  under  a  trust,)  that  it  does  in 
a  case  of  adverse  possession.     Long  continued  possession 

(•)   12Ves.  250. 
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1825.  implies  title ;  as,  if  there  were  a  different  right,  the  proW 
bility  is,  that  it  would  haye  been  asserted.  But  undis* 
turbed  enjoyment  does  not  shew  whether  the  title  be 
equitable  or  legal.  It  does  not  follow,  however,  that  a 
conveyance  of  the  legal  estate  cannot  be  the  subject  of  a 
presumption;  though  the  presfumption  is  made  upon  a  dif- 
ferent ground.  When  the  purpose  is  answered,  for  which 
the  legal  estate  was  conveyed,  it  ought  to  be  re-conveyed. 
Presumptions  do  not  always  proceed  on  a  belief  that  the 
thing  presumed  has  actually  taken  place.  Grants  are  fre- 
quently presumed  merely  for  the  purpose,  and  from  a  prin- 
ciple, of  quieting  the  possession.  There  is  as  much  occa- 
sion for  presuming  conveyances  of  legal  estates ;  as,  other- 
wise, titles  must  for  ever  remain  imperfect,  and  in  many 
respects  unavailable ;  when,  from  length  of  time,  it  ha^  be- 
ome  impossible  to  discover  in  whom  the  legal  estate  (if  out- 
standing) is  actually  vested." 

In  Doe  d«  Bawerman  v.  SylHmm{a),  it  was  held,  that  a 
Jury  might  presume  an  old  satisfied  term  surrendered  to 
the  cestui  que  use,  in  order  to  substantiate  a  lease  executed 
by  him;  and  Lord  Kenyon  there  thought,  that  the  Jury 
might  presume  a  legal  conveyance  from  the  trustees,  pur- 
suant to  the  terms  of  the  trust,  and  said  (6),  that,  '^  as 
to  the  presumption  which  he  had  directed  the  Jury  (o 
make,  he  had  grounded  himself  upon  the  doctrine  laid 
down  by  Lord  Mansfield^  in  Lade  v.  Holford(c)g  which 
was  not,  as  had  been  supposed,  that  an  ejectment  might 
be  maintained  upon  a  mere  equitable  title,  which  would 
remove  ancient  land-marks  in  the  law,  and  create  great 
confusion ;  but,  that,  in  all  cases  where  trustees  ought  to 
convey  to  the  beneficial  owner,  he  would  leave  it  to  the 
Jury  to  presume,  where  such  a  presumption  might  reason- 
ably be  made,  that  they  had  conveyed  accord  ingl}*,  in  or- 
der to  prevent  a  just   title  from   being   defeated  by  a 


(a)  7  Term  Rep.  2.  ( c)  Bull.  Ni.  Pri.  7th  Ed.  by 

(b)  1(1.3.  Bridgman,  110. 
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matter  of  form;"  and  he  thought  this  rule,  as  far  as  it        1825. 

wenty  highly  convenient  and  proper.  In  Roe  d.  Reade  w^nnb 
V.  Reade,  his  Lordship  adhered  to  his  former  opinioui  _  v. 
and  said  {a),  "  I  agree  with  what  was  said  in  Lade  v. 
Holford,  thaty  where  the  beneficial  occupation  of  an  estate 
by  the  possessor  has  given  reason  to  suppose  that  pos- 
sibly there  may  have  been  a  conveyance  of  the  legal  estate 
to  the  person  who  is  equitably  entitled  to  it,  a  Jury  may 
be  advised  to  presume  a  conveyance  of  the  legal  estate." 
In  Doe  d.  Putland  v.  Hilder,  Lord  Chief  Justice  Abbott^ 
in  delivering  the  judgment  of  the  Court,  said  {b),  ''  One 
of  the  general  grounds  of  a  presumption  is,  the  existence 
of  a  state  of  things  which  may  most  reasonably  be  ac- 
counted for  by  supposing  the  matter  presumed.  Where 
acts  are  done  or  omitted  by  the  owner  of  the  inheritance, 
and  persons  dealing  with  him  as  to  the  land,  which  ought 
not  reasonably  to  be  done  or  omitted,  if  the  term  existed 
in  the  hands  of  a  trustee,  and  if  there  do  not  appear  to 
be  any  thing  that  should  prevent  a  surrender  having 
been  made;  in  such  cases  the  thing  done  or  omitted  may 
most  reasonably  be  accounted  for,  by  supposing  a  sur- 
render of  the  term ;  and,  therefore,  a  surrender  may  be 
presumed;'*  and  in  Keene  d.  Lord  Byron  v.  Deardon, 
Mr.  Justice  Le  Blanc  said  (c),  "  It  is  contended  that 
the  Jury  should  have  been  directed  to  presume  a  re-con- 
veyance of  the  legal  estate  from  the  trustees  to  the  ces* 
iui  que  trust.  Such  a  presumption  may  be  made  where 
it  is  necessary  to  clothe  a  rightful  possession  witli  a  legal 
title.*'  Here,  then,  the  main  question  is,  what  was  the 
intention  of  the  parties ;  and  for  that  purpose  the  Court 
will,  in  the  language  of  Lord  EUenborough  in  Roach 
V.  Wadham,  look  into  the  deeds  to  see  which  is  the  pre-t 
dominant  intention ;  and,  looking  at  all  the  parts  of  the 


(a)  8  Term  Rep.  122.  (h)  2  Bam.  &  Aid.  791. 

(c)  8  East,  266. 
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1825.         deeds  of  1751,  it  is  evident  that  the  parties  meant  to  act 
^^P"]    ^       by  virtue  of  their  ownership,  and  not  by  virtue  of  their 

WYNNE 

V.  power;  for,  the  first  use  contained  in  the  settlement,  is,  to 

secure  the  estate,  until  the  marriage,  to  the  same  uses  as 
before  the  settlement  was  made;  and,  if  the  marriage  had 
never  taken  place,  it  could  not  have  been  intended  that  the 
previous  powers  of  the  parties  were  gone,  or  that  the  legal 
estate  was  vested  in  the  trustees.  On  these  grounds  the 
legal  construction  to  be  put  on  the  deeds  of  1751,  is,  that 
they  operated  as  a  conveyance,  and  not  as  an  appoint- 
ment ;  and  that,  if  not,  a  re-conveyance  by  the  trustees  may 
be'presumed. 

Mr.  Serjeant  Taddy^  contra. — There  is  no  ground  to 
presume  a  re-conveyance,  as  there  are  no  facts  to  support 
it.    It  is  merely  a  presumption  of  facts  for  a  Jury,  and  the 
only  grounds  on  which  such  a  presumption  can  arise,  and 
on  which  it  can  be  founded,  are,  the  acts  and  dealings  of 
the  parties,  and  whether  the  occupation  has  been  bene- 
ficial or  not.    The  case  of  Hillary  v.  Waller ^  was  decided 
on  that  ground,  and  the  Master  of  the  Rolls  there  said  (a): 
"  When  the  purpose  is  answered,  for  which  the  legal  es- 
tate was  conveyed,  it  ought  to  be  re-conveyed ;"  and  it  is 
impossible  for  the  Court  to  know,  whether  such  purpose 
has  been  answered  or  not.     In  Roe  d.  Reade  v.  Reade, 
Lord  Kenyon  expressly  put  the  doctrine  of  presumption 
on  a  beneficial  occupation  of  the  estate,  and  in  Doe  d. 
Putlandy,  Hilder^  Lord  Chief  Justice  Abbott  said:  "One 
of  the  general  grounds  of  a  presumption  is,  the  existence 
of  a  state  of  things,  which  may  be  most  reasonably  ac- 
counted for,  by  supposing  the  matter  presumed  ;**  but  the 
the  Court  there  looked  at  the  acts  of  the  parties,  from 
which   the  Jury  were  warranted  in  presuming  that  the 
term   had   been   surrendered    previously   to   an    assign- 

(a)  12  Ves.  252. 
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ment  by  the  representative  of  one  trustee  to  another.         i826. 
Again,  in  Keene  d.  Lord  Byron  v.  Deardan,  Mr.  Justice      ^     "^"^ 
Le  Blanc  said,  that  a  presumption  of  a  re-conveyance  9. 

might  be  made,  where  it  was  necessary  to  clothe  a  rightful 
possession  with  a  legal  title ;  but  that  the  Court  must  see 
that  there  is  nothing  but  the  form  of  a  conveyance  want- 
ing. And  here,  there  is  not  a  single  fact  from  which  a  re- 
conveyance can  be  presumed,  save  a  supposed  mistake  or 
blunder  in  framing  the  deeds  of  1751. 

The  principal  question,  however,  is,  as  to  the  tenor  and 
effect  of  those  deeds ;  and  whether  the  parties  executing 
them,  meant  that  they  should  operate  as  an  appointment 
under  the  deeds  of  1750,  or  as  an  independent  convey- 
ance. The  intent  must  be  collected  from  the  terms  of 
the  deeds  themselves,  and  all  the  Court  have  to  look  at,  is, 
the  mode  the  parties  meant  to  adopt  for  the  purpose  of 
effecting  the  object  they  had  in  view.  When  the  deeds 
were  executed,  Catherine  Roberts  had  only  a  life  interest 
in  a  trifling  portion  of  the  estate ;  Dorothy  had  a  mere 
right  of  dower;  Mary  had  no  interest  whatever;  and 
Humphrey  Roberts  had  the  fee  simple*  If,  therefore,  the 
intention  of  the  parties  had  been,  that  the  deeds  should 
operate  as  a  conveyance  or  release,  it  would  have  been  un- 
necessary for  two  of  the  parties  to  have  joined,  since  they 
had  no  interest,  but  were  only  joint  donees  of  the  power 
It  is  therefore  manifest,  from  the  deeds  themselves,  that 
the  parties  meant  that  they  should  operate  as  an  appoint- 
ment, in  execution  of  their  power.  Besides,  at  the  com- 
mencement of  the  deed  of  1751,  the  words  "direct,  li- 
mit, and  appoint,"  are  introduced,  and  for  this  purpose — 
that  the  trustees  might  hold  the  premises  "  to  the  several 
uses,  intents  and  purposes,  and  under  the  provisoes,  pow- 
ers, limitations,  and  agreements  therein-after  mentioned,  ex- 
pressed, limited  and  declared  ;*'  and  the  word  limited  is  not 
only  made  use  of  in  the  granting  part  of  the  deed,  but  is  in« 
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1825.        troduced  afterwards^  viz. "  as  to  the  premises  therein-before 
'^**"*     ^       limited  to  the  uses  therein  expressed.'*    Words  of  convey- 
V.  ance  do  certainly  accompany  those  of  limitation  and  ap* 

pointment,  yet  they  are  superabundant:  ond  although  it 
may,  in  some  cases,  be  necessary  and  proper  both  to  appoint 
and  convey ;  and  although  Mr.  Butler  suggests  that  the 
words  of  a  deed  may  be  so  marshalled  as  to  bring  the  dif- 
ferent operations  of  its  releasing  and  appointing  parts  to 
one  point;  yet  it  can  only  be  so  where  there  are  releasees 
as  well  as  appointees.     Besides,  no  authority  is  referred 
to  in  support  of  Mr.  Butlers  argument;  and  although  the 
parties  might  have  contemplated  something  more  than  a 
mere  appointment,  yet  if  they  have  in  fact  exercised  the 
power,  the  trustees  took  the  legal  estate  in  the  premises.  In 
Thomlinson  v.  Dighton  (a).  Lord  Chief  Justice  Parker  laid 
down  the  true  principle,  as  establbhed  hy  Six  Edward 
Clere's  case,  viz.  **  that,  where,  according  to  the  way  the 
parties  intended,  the  conveyance  woiild  have  no  e£fect 
at  all,    there   it   should   pass  another  way;   but  where, 
should  the  estate  pass  the  way  the  parties  intended,  the 
conveyance  would  have  some  effect,  though  not  all  that  was 
intended  by  the  parties,  there  it  should  pass  no  other  way 
than  the  parties  designed."  Here,  independently  of  the  cir- 
cumstance that  two  of  the  grantors  in  the  deed  of  1751  had 
no  interest,  the  execution  by  all  the  parties  was  attested 
by  three  witnesses ;  which  clearly  shews  that  it  was  intended 
to  operate  as  an  appointment  under  the  power  created  by 
the  deeds  of  1750,  and  not  as  a  conveyance  of  an  interest 
Although  the  deeds  of  1751  might  be  supported  either  as 
a  conveyance  or  an  appointment,  yet  the  Court  must  give 
effect  to  that  which  appears  to  be  consistent  with  the  ob- 
ject the  parties  had  in  view  at  the  time  of  the  execution  of 
the  deeds ;  which  can  only  be  collected  from  the  instru- 

(tf)  10  Mod.  35. 
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ments  themselves.     In  Roach  v.  Wadham  (a)^  the   deed         1825. 
contained  equally  strone  words  of  conveyance  as  in  this      ^'^'^ 

^        -^  ®  ^  ^  Wynne 

case,  indeed  they  were  the  same^  with  the  addition  only  of  o. 

the  word  a/i^n;  and  it  was  decided  upon  the  principle, 
that,  in  ascertaining  the  predominant  intention  of  the 
parties,  the  mode  which  they  adopted  for  effecting  their 
object  was  principally  to  be  looked  'at;  and  the  Court 
held,  that  the  deed  operated  as  an  appointment.  Although 
it  has  been  said,  that,  if  the  trustees  took  the  legal  fee  un- 
der the  deeds  of  1751 ,  the  trust  as  to  preserving  contingent 
remainders  would  have  been  unnecessiiry;  yet  that  will 
not  affect  or  alter  the  general  operation  of  the  deeds.  In 
Equity,  it  is  true,  if  a  party  convey  his  interest  in  pro- 
perty to  which  the  power  applies,  it  has  the  effect  of 
destroying  the  power;  but  that  point  has  never  been  deter- 
mined at  law;  and  in  MaundreU  v.  Maundrett,  where  the 
Lord  Chancellor  said,  that  where  a  party  passes  his  whole 
interest,  the  poweri  though  not  exercised,  is  destroyed, 
he  added,  ^'  but  if  there  is  any  reasonalil^  doubt  upon 
that,  it  is  purely  a  legal  question ;  and  might  be  disposed 
of  in  a  case  stated  to  a  Court  of  law."  The  case  of  Cox  v. 
Chamberlain  does  not  apply,  as  there,  the  parties,  who 
were  joint  donees  of  the  pbwer,  had  an  interest  also;  and  the 
Master  of  the  Rolls  decided  it  on  the  ground  that  their 
act  was  equivocaL  If  it  had  not  been,  and  it  had  appeared, 
on  the  face  of  the  instrument,  that  the  parties  acted  under 
the  power,  it  would  have  been  held  to  operate  as  an  ap- 
pointment,* although  the  object  of  the  instrument  might 
have  been  thereby  defeated. 

Mr.  Serjeant  Bosanquet,  in  reply. — Notwithstanding 
that  it  might  have  been  the  intention  of  the  parties,  that 
the  deeds  of  1751  should  operate  as  an  appointment,  it  is 

(a)  6  East,  289. 
s  s  2 
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1825.        quite  clear  that  they  contemplated  something  move,  viz.  to 
^^     ^      execute  a  conveyance  at  common  law;  and  the  only  ques- 

Wynne 

V.  tion  is,  which  of  the  two  intents  predominates.     It  is  clear 

Griffith,  ^^^^i  cannot  take  effect ;  and,  if  so,  the  rule  laid  down  in 
Sir  Edward  Clere's  case  is  directly  applicable ;  and  that 
rule  has  been  confirmed  by  subsequent  decisions.  Here 
the  deeds  may  operate  as  a  conveyance  by  those 'parties 
who  had  an  interest,  and  a8*an  appointment  by  those  who 
had  none;  and  by  marshalling  or  distributing  the  words 
in  the  deed,  in  the  manner  suggested  by  Mr.  Butler,  Ml 
effect  will  be  given  to  it,  and  the  intention  of  the  parties 
satisfied. 

The  following  certificate  was  on  this  day  sent  to  the 
Master  of  the  RoUs. 

^'  We  have  heard  this  case  argued  by  counsel,  and, 
having  considered  the  same,  are  of. opinion,  that,  un- 
'  der  the  said  indentures  of  the  1st  and  2nd  days  of  Junef 

1760,  and  tUl  common  recovery  suffered  in  pursuance 
thereof,  and  the  said  indentures  of  the  1st  and  Sd  Oc- 
tober, 1751,  the  legal  fee  of  such  of  the  estate  and  pre- 
mises, comprised  in  the  said  first^mentioned  indentures, 
as  were  settled  and  assured  by  the  said  last-mentioned  in- 
dentures, did  not  become  vested  in  the  said  William  Ma- 
tyn,  John  Lloydy  Robert  Wynne  (oi  GarthtcinJ,  and  Pierce 
Wynne. 

W.  D.  Best. 

J.  A.  Park. 

J.  BURROUGH. 

S.  Gaselee." 
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Jones  r.  Ds  Lisle* 

J.  HE  defendant  in  this  case  was  arrested  as  the  acceptor  The  dmrt,  oa 
of  a  biU  of  exchange  for  171/.  10*.    The  sheriffs  officer  ^deoHaU 
suffered  him  to  go  at  large,  without  taking  from  him  a  |«]j*nccofa 

__  wilt  Oft  erroi'* 

bail-bond,  and  returned  cepi  carpus.  The  defendant  af- 
terwards went  to  Paris,  and,  remaining  there,  judgment 
was  signed  against  him  as  for  want  of  a  plea,  and  a  writ 
o{  capitis  ad  satiffaciemlum  was  sued  out  on  the  judgment. 
The  capias  was  returned  non  est  inventus,  and  the  plain- 
tiff  was  subsequently  served  with  notice  of  the  allowance 
ofa  writ  of  error. 

Mr.  Serjeant  Taclt/y— on  an  affidavit  setting  forth  the 
facts  above  stated,  and  that,  to  the  belief  of  the  deponent, 
the  writ  of  error  was  sued  out,  at  the  instance  of  the  she- 
riff's officer  who  made  the  arrest,  and  by  his  attorney^ 
merely  for  delay — moved  for  a  rule  to  shew  cause  why  the 
allowance  of  the  writ  of  error  should  not  be  set  aside. 
The  learned  Serjeant  submitted,  that,  the  allowance  of 
the  writ  being  virtually  the  act  of  the  Court,  they  had  a 
discretionary  power  over  it,  which,  under  the  peculiar  cir- 
cumstances of  the  case,  they  would  be  justified  in  exer- 
cising. 

Per  Curiam.  We  have  no  discretion.  The  writ  of  er- 
ror issues  from  the  Court  of  Chancery^  and  if  it  has  been 
improperly  obtained,  it  is  there  that  application  should  be 
made;  but  we  have  no  power  to  interfere.  Our  officer 
was  bound  to  allow  the  writ,  and  might  have  been  at- 
tached had  he  refused  so  to  do.  The  allowance  is  by  na 
means  the  discretionary  act  of  the  Court.  In  this  case^ 
perhaps,  the  plaintiff  might  move  for  execution  notwith- 
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PRINCIPAL  MATTERS. 


ACCEDAS  AD  CURIAM. 

See  Inferior  Court. 

ACT  OF  PARLIAMENT. 

See  Statutes. 

ACTION. 

See  Assumpsit. 
Covenant. 
Replevin. 
Slander. 
Trespass. 
Trover. 

ACTION  ON  THE  CASE. 

See  Sheriff.,  1,  3, 

1 .  Where  an  action  was  brought,  and 
a  verdict  obtained,  by  two  plaintiffs 
against  a  defendant,  for  a  mahcious 
arrest,  the  declaration  alleging,  by 
way  of  special  damage,  the  false 
imprisonment  of  both,  as  well  as 
the  expenses  incurred  by  them : — 
The  Court  ordered  the  judgment  to 
be  arrested.  Barrait  v.  Collins,  E. 
G  G.  4.  Page  446 

ADMISSIONS. 
See  Evidence,  4. 


AFFIDAVIT  TO  HOLD  TO 
BAIL. 

1.  On  an  affidavit  of  debt,  sworn  be- 
fore, and  filed  with,  the  filacer  for 
AfiddUseXf  a  capias  ad  respondent 
dum  issued  to  the  Sheriff  of  that 
county,  against  the  defendant,  who 
not  being  found  there,  an  office 
copy  of  the  affidavit,  certified  by 
the  filacer  fof  Middlesex,  was  filed 
with  the  filacer  for  Yorkshire,  on 
which  another  capias  was  issued 
into  the  latter  county,  instead  of  a 
testatum;  whereupon  the  defendant 
was  arrested : — Held,  that  this  was 
irregular,  as  a  fresh  affidavit  should 
have  been  sworn  before  the  filacer 
for  Yorkshire.  Dorville  v.  Whom" 
well,  E.  6  G.  4.  Page  :)18 

2.  An  affidavit  of  debt,  stating  that 
R.  S.,  H.  A.,R.  R.,and  B.  S.,  were 
jointly  indebted  to  the  plaintiff  on 
a  bill  of  exchange,  **  accepted  (in 
the  name  and  firm  of  A.  C.  8c  Co.) 
by  the  said  R.  S.,  H.  A.,  R.  R., 
and  B.  S.,or  one'oftliem:" — Held^ 
insufficient.  Harmer  v.  Ashhy,  E. 
6  G.  4.  SiS 

d.  An  affidavit  to  hold  to  bail  stated, 
that  "  the  defendant  was  indebted 
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to  the  plaintiff  in  a  certain  sum, 
secured  to  the  plaintifT  by  an  in~ 
denture  by  nhich  the  defendant 
covenanted  to  pay  certain  specified 
suina,  at  certain  times,  and  on  cer~ 
tain  events,  which  had  passed  and 
happened,  and  that  such  lumg  had 
not  been  paid:" — Held  sufficient, 
Barnard  v.  Neville,  1\  6  O.  4. 

Page  475. 

AGENT. 

^ee  Attornet,  I. 


1.  An  agent  or  servant  can  only  act 
within  the  scope  of  his  authority : 
therefore,  declarations  made  by  bim 
aa  to  a  particular  fact,  are  not  ad- 
missible in  evidence,  unless  they 
fall  within  the  nature  of  hia  em- 
pltmnent  as  such  agent  or  servant. 
Sckmuick  V.  Lock,  H.  6  St  $  G.  i. 


AGREEMENT. 
See  AssoHFSiT,  1,  3, 

Ikspection  of  Papehs. 

Partners,  i. 
1 .  A.  having  underlakcn  to  complete 
the  carpenter's  work  in  a  house  of 
the  defendant,  and  to  find  all  ma- 
terials, and  being  unable  to  pro- 
cure  timber  for  that  purpose,  it  was 
supplied  by  B.,  on  the  foUoming 
undertaking  being  signed  by  the 
defendant :  "  I  agree  to  pay  B. ,  for 
timber  to  a  house  situate,  &c.,  out 
of  the  money  that  I  have  to  pay  A., 
providedj^.'r  work  is  completed:" — 
^eU,  that  this  was  not  a  collateral, 
but  a  direct  undertaking  by  the 
defendant  to  pay  upon  the  com- 
pletion of  the  work ;  and  that  it  was 
immaterial  whether  the  work  were 
done  by  A.  or  by  another  person. 
Dixon  V.  Hatfield,  H.  5  &  6  G.  4. 
42 
3.  The  defemlantB  signed,  and  ad- 


ANNUITY. 

dressed  to  the  plaintifia  the  follow- 
ing written  agreement,  viz, — "  We 
hereby  promise  that  your  drafl  on 
W.  C,  Son,  ^  Co.,  due  at  Messrs. 
MAttermani',  at  six  months,  due 
on  the  S7th  Nov.  next,  shall  then 
be  paid  out  of  money  to  be  received 
from  St,  Philip'*  Church,  say 
amount,  174/.  ISi.  Bd,:"—Held, 
that  this  was  not  an  undertaking  to 
bind  the  defendants  within  the  su- 
tute  of  frauds,  as  no  consideration 
for  the  promise  appeared  on  the 
face  of  it.  Morley  t,  Boothby,  E.  6 
G.  4,  Page  395 

AMENDMENT. 


1.  Where  an  action  was  brought,  sad 
R  verdict  obtained,  by  two  plainlifi 
against  a  defendant,  for  a  malicious 
arrest,  the  declaration  alleging,  by 
way  of  special  damage,  the  false 
imprisonment  of  both,  as  well  ss 
the  expenses  incurred  by  them: — 
The  Court  ordered  the  judgment 
tobearrested.  Butthejurybaviog, 
by  their  verdict,  confined  the  da- 
mages to  the  expenses  which  the 
plaintiff  bad  been  jointly  put  to  in 
procuring  their  liberty,  the  Court 
ordered  U»e  poilea  to  be  amended. 
Barratt  v.  ColUtu,  E,  6  G.  4.  446 

2.  Where,  in  an  action  of  slander,  for 
giving  a  servant  a  false  character, 
a  rule  for  a  new  trial  was  made 
absolute,  and  the  plaintiff  had  leave 
to  amend  one  of  the  counts  of  (be 
declaration,  in  order  that  the  words 
charged  to  have  been  spoken  might 
be  made  to  correspond  with  those 
proved  at  the  first  trial,  the  Court 
allowed  a  new  count  to  be  added, 
to  enable  the  parties  to  try  the 
merits  at  the  second  trial.  WyaU 
T.  CockM,  T,  6  G.  4.  504 

ANNUITY. 
I.  The  Court  will  not  order  an  an- 
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nuity-deed,  and  other  Becuriiies 
connected  therewith,  to  be  deliver- 
ed up  to  be  cancelled,  although 
void  under  the  statute  17  G.  3,  c. 
S6,  one  of  the  grantors  being  an 
infant,  and  the  memorial  being  de- 
fective; but  will  only  set  aside  the 
warrant  of  attorney,  and  judgment 
entered  up  thereon.  Storton  v. 
Tomliitt,  H.S^aa.*.  Page  1 72 
S.  The  defendant,  for  the  purpose  of 
redeeming  or  paying  off  two  an- 
nuities previously  granted  by  him 
(the  consideration  for  wluch  was 
6S0/.),  together  with  anv>n  and 
charg'es  thereon,  granted  another 
annuity  in  consideration  of  910/. 
That  sum  having  been  paid  to  him 
by  the  grantor's  agent,  he,  Bt  the 
desire  of  the  latter,  immediately  re- 
turned to  him  the  whole  sum,  to  pay 
offthe  former  annuities  and  charges 
(amounting  to  7S\l.),  and  the  costs 
of  the  n^^tiation  (which  were 
158'.),  and  received  from  the  agent 
only  1/.  as  the  balance  of  the  ac- 
count:— The  Court  ordered  the 
deeds  to  be  delivered  up  to  be  can- 
celled, and  a  judgment  entered  up 
thereon  to  be  vacated.  Henry  v. 
Taylor,  T.  6  6.  4.  088 

APPOINTMENT. 
See  PowKR,  1. 

ARBITRATION. 

See  AwAKD. 

ARREST. 

See  Pkaciice,  S. 

ARREST  OF  JUDGMENT. 

See  PLBADtita,  2. 
Pkactice,  8. 

ASSAULT. 
See  Coan,  J. 
Tmbtam,  S. 


ASSIGNEES. 

See  Bahkedpt. 

ASSUMPSIT. 

See  AoKKKUBRT. 

Attoknkt,  2. 

AwABD,  %. 

Ba&on  and  Fsmb. 

PLBADtNa,  %,  4. 

1.  Where,  the  plaintiff  haTiDg  ver- 
bally agreed  with  J.  S.&xwt  pur- 
duse  of  houses,  the  defendant 
agreed,  ia  writing,  to  give  the 
pbtntiff  40/.  lor  hm  barnm,  and 
the  conveyance  was  ancrwarda 
made  hy  J.  S.  to  the  defendant's 
wife,  at  his  request: — Held,  that 
the  transfer  of  the  bargain  M>  made 
by  the  plaintiff  with  J.  S.  was  a 
good  consideration  for  the  defend- 
ant's promise,  and  that  a  declaratioo 
in  atiumptU,  stating  the  cf>nsid«a- 
tion  to  be,  that  the  plaintiff  would 
relinquish  the  bargain  to  the  de« 
fendant,  and  afford  him  an  oppor- 
Innity  of  becoming  the  purchaser, 
and  Uiat  he  had  done  so,  wai  suffi- 
cient: — Held  also,  that  the  convey- 
ance executed  to  th^  defendant's 
wiTe,  as  bis  nominee,  supported  aa 
averment,  that  the  defendant  him- 
self became  thepurchaaer.  Seaman 
V.  Price,  //.  fi  Be  6  G.  4.     Page  34 

2.  The  plamtifT,  the  defendant,  and 
one  J.  C,  being  jointly  concerned 
in  trade,  /.  C.  consigning  goods  to 
the  defendant  to  sell  on  the  jmnt 
account,  the  profits  bdng  to  be 
divided  equally  between  them ; 
bills  of  exchange  were  given  in 
payment  for  them  by  /,  C,  which 
were  drawn  by  him  on  the  plaintiff. 
The  latter  having  expressed  a  re- 
luctance to  accept  the  bills  without 
security,  the  defendant  undertook 
to  provide  for  them  when  at  matu- 
rity, out  of  the  proceeds  of  sales 
alresdy  in  his  hands: — Held,  that 
the  plaintiff,  havmg  acc^ited  and 
paid  the  bills,  might  recover  againat 
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ATTORNEY. 


AWARD. 


the  defendant  on  a  count  for  money 
had  and  received ;  although  he  had 
declared  specially  on  the  under- 
taking, and  there  was  a  variance 
between  the  contract  alleged  and 
that  proved ;  and  although  it  was 
objected  that  It  was  a  partnership 
transaction,  and  that  one  part- 
ner could  not  maintain  an  action 
against  anotlier ; — the  money  in  the 

-  defendant's  hands  becoming,  when 
the  bills  were  paid  by  the  plaintiff, 
separated  from  the  partnership 
account.  Coffey  v.  Brian^  E,  6  G. 
4.  Page  841 

3,  The  defendant  having  given  the 
plaintiff,  in  payment  for  goods, 
certain  bills  of  exchange  which 
were  afterwards  dishonoured,  the 
latter  sued  him  for  the  price  of  the 
goods: — Held^  that  the  plaintiff 
was  not  bound  to  produce  the  bills 
at  the  trial;  and  that  the  fact  of 
their  being  in  the  possession  of  his 
agent  at  the  time,  did  not  bar  his 
right  of  recovery.  Hadrvenv.Men- 
dizahel,  T.  6  G.  4.  477 

ATTACHMENT. 

Ske  Award,  4. 

ATTORNEY. 

See  Practice,  7,  9. 
Replevin,  3. 

1.  An  attorney's  certiHcate  having 
been,  by  his  agent's  mistake,  filed 
in  the  Court  of  King's  Bench j  in 
which  Court  he  had  not  been  ad- 
mitted, instead  of  this  Court;  and 
he,  being  sued  for  a  debt  in  an  in- 
ferior court,  sued  out  a  writ  of  pri- 
vilege:— The  Court  ordered  it  to 
be  quashed,  and  a  procedendo  to  be 
issued.  Nixon  v.  Hewitt^  E.  6 
G.  4.  270 

^.  In  an  action  brought  by  an  attor- 
ney against  two  defendants,  to  re- 
cover the  amount  of  his  bill  of 
costs,  it  appeared  that  he  was  em- 
ployed by  both,  in  the  first  in- 


stance, but  that  one  only  undertook 
to  pay ;  and  the  jiury  having  found 
tliat  the  latter  alone  was  liable,  and 
given  a  verdict  for  the  defendants : — 
The  Court  refused  to  set  it  aside, 
or  grant  a  new  trial.  Helimgs  v. 
Gregory,  E.  6  G.  4.       Page  337 

S.  The  defendant's  attorney  entered 
into  the  usual  undertaking,  under 
a  judge's  order,  to  pay  the  plaintiff 
the  amount  of  his  debt  and  costs, 
on  the  proceedings  being  stayed; 
and  the  defendant  died  before  tax- 
ation : — Held,  that  the  attorney 
was  still  bound  to  perform  his  en- 
gagement. HelUngs  v.  Janes,  E.  6 
G.  4.  360 

4.  An  attorney,  without  being  duly 
authorized  by  the  tenant,  com- 
menced an  action  of  replevin  in  his 
name  against  his  landlord,  and  the 
tenant  idlowed  the  cause  to  be  tried, 
and,  having  obtained  a  verdict, 
caused  satisfaction  to  be  entered 
on  the  record,  the  attorney's  costs 
not  being  secured  or  paid: — The 
Court  refused  to  vacate  the  entry, 
although  the  attorney  insisted  that 
it  was  made,  through  the  collusion 
of  the  plaintiff  and  defendant,  in 
order  to  deprive  him  of  his  costs. 
Abbott  V.  Rice,  T.  6  G.  4.       489 

AUTHORITY. 

See  Agent. 

AVOWRY. 
See  Replevin,  1,2. 

AWARD. 

See  Costs,  S. 

1 .  A  verdict  was  taken  for  the  plain- 
tiff at  Nisi  Pfius,  by  consent,  with 
leave  for  the  defendant  to  move  to 
set  it  aside;  a  rule  having  been 
obtained  accordingly,  the  Court 
ordered  the  verdict  to  stand,  and 
the  amount  of  damages  to  be  re- 
ferred to  an  arbitrator,  who  made 
his  award  in  vacation : — Held,  that 


AWARD. 

an  application  to  aec  aside  the 
award  must  be  made  witbin  the 
first  four  days  of  the  next  enauing 
Tenn.  TliompMonv.Je»ningt,fi.5 
&  6  G.  4.  Page  110 

2.  The  plaintiff  declared  in  lutumjuU, 
that  cenain  differencea  had  arisen, 
and  a  certain  suit  was  pendiDg  in 
Chancery,  in  nhich  the  plaintiff  and 
dJTcrs  other  persona,  including  in- 
fants, were  plaintiffs,  and  P.  K., 
T.  B.,  since  deceased,  and  /.  R., 
defendants ;  and  that  it  was  ordered 
by  the  Vice- Chancellor,  with  the 
consent  of  the  attomies  of  the  par- 
tie«  in  the  suit,  that  ilie  several 
matters  in  question  in  the  suit,  and 
all  disputeg  and  differences  then 
subsisting  between  certain  of  the 
plaintiffs,  and  P.  K.,  and  T.  B., 
since  deceased  (being  certain  of 
the  defendants),  should  be  referred 
to  the  arbitrament  of  W.  C,  who 
was  to  be  at  liberty  to  make  one  or 
more  award  or  awards  as  he  should 
think  fit ;  and  that,  in  cose  either  of 
the  parties  should  happen  to  die 
before  the  making  of  the  award, 
(he  reference  was  not  to  abate,  but 
the  executors  and  administrators  of 
the  party  so  dying  were  to  be  con- 
sidered and  taken  aa  parlies  to  the 
order  in  like  manner  as  their  testa- 
tor or  intestate;  that,  before  the 
making  of  the  award,  T.  B.  died, 
and  tbearbitrator  afterwards  award- 
ed that  the  defendants,  executors  of 
T.  B.,  should,  on  &c.  pay  the 
plaintiff  iibl.  out  of  T.  B.'t  assets; 
by  reason  of  which,  the  defendants , 
as  executors,  became  liable  to  pay, 
and,  being  so  liable,  they,  execulori 
at  qforeaaid,  promised  to  pay: — 
Held,  on  special  demurrer,  that  the 
action  was  well  brought  against 
the  executors;  and  that  the  de- 
claration was  sufficient;  although 
it  was  objected, jCrfl,  that  the  pro- 
mise alleged  to  have  been  made  by 
the  defendants  was  a  penonal  pro- 
mise, and  for  whidi  no 
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tion  was  stated;  Kcondljf,  that  a 
sufficient  authority  to  refer  was  not 
shewn,  as  it  was  made  by  the  con- 
sent of  the  Bttornies  of  the  parties, 
some  of  whom  were  infants,  who 
could  not  appoint  an  attorney;  and, 
latlly,  that  the  authority  to  refer 
was  revoked  by  the  death  of  T.  B. 
Doffte  V.  Caxe.  E.  6  O.  4. 

PagetJZ 

3.  Three  of  five  partners  signed  a 
submission  to  arbitration: — Held, 
that  it  did  not  bind  the  other  (wo 
who  had  not  signed,  although  the 
subject  matter  referred  arose  out  of 
the  business  of  the  firm;  it  not 
being  within  the  ordinary  course  of 
transactions  in  trade  between  part- 
ners. SUady.  Salt,  E.  6  G.  4.  389 

4.  Partiality  and  improper  conduct  in 
an  arbitrator  form  no  answer  to  a 
motion  for  an  attachment  for  not 
performing  an  award,  alchoi^h 
they  may  afford  ground  for  setting 
aside  the  award.  Braxiery,  Bryant, 
T.  6  O.  4.  fi87 

BAIL. 

1 .  The  time  for  Justifying  bail  expir- 
,    ing  on  a  dies  turn,  the  Court  allow- 
ed tliem  to  Justify  on  the  following 
day,  without  aeon  tinuancc  of  notice. 
Pratt  \.  Odds,  //.  5  &  6  C.  4.     95 

2,  The  Court  will  not  enlarge  the 
time  for  bail  to  render  their  prin- 
cipal, on  on  affidavit  that  he  is  ill, 
and  cannot  be  removed  without 
endangering  his  life.  IVarrmgton 
y.  SammeU,  H.  5  &  6  O.  i.      170 

BAIL-BOND. 

1,  A  defendant  having  been  arrested 
by  the  initials  of  his  christian  name 
only,  and  having  signed  a  bail-bond 
in  like  manner : — The  Court  order- 
ed the  bail-bond  to  be  delivered  up 
to  be  cancelled,  and  a  c<MnmOD  ap- 
pearance entered;  but  aaid,  that,  if 
a  party  sign  a  written  instrnment 
by  his  initials  only,  and  lefiise  to 


en  BANKRUPT. 

give  bis  full  name  on  enterii^  into 
a  bail-bwid,  the  Court  will  not  re- 
lieve him  on  motion.  Fahrbrodh  v. 
SolUeri,  E.  6  G.  4,        Page  ZZZ 

BANKER. 

See  Bond. 

BANKRUPT. 
See  Sit  Off.  1. 
1.  Where  the  defeadant,  b  J  a  deed,  in 
the  form  of  a  devise,  conveyed  cer< 
tain  stock,  premises,  &c.,  to  B.,  on 
condition  of  his  paying  certain  lumsi 
by  way  of  rent,  but  which,  in  fact, 
amounted  to  the  sum  for  which  the 
defendant  had  agreed  with  B.  to 
■ell  them  to  him,  and  10^.  per  cent. 
interest  for  the  time  allowed  on 
each  payment,  and  B.  waa  let  into 
possession  of  the  premises,  and 
continued  therein  for  four  months, 
whenhe  became  bankrupt:-|-^eU, 
that  anch  deed  was  usurious;  and 
that  the  property  passed  to  the 
assignees  of  B.,  unoer  the  statute 
orJamet,  notwithstanding  B.'t  hav- 
ing obtained  possession  under  the 
deed  by  means  of  fraud  and  misre- 
preaenCation  as  lo  bis  circumstances. 
Sinclair  v.  Steavenum,  H.  5  ^  %. 
G.  4.  46 

2.  In  an  acdon  of  trespass,  by  a 
bankrupt  against  his  assignees,  it 
appeared  that  the  plaintiff,  whilst  a 
prisoner  in  the  K'mg'i  Bench,  broke 
the  rules  by  remaining  a  night  at 
his  bouse,  when  he  caused  his  shop 
to  be  shut  at  an  earlier  hour  than 
usual,  and  was  denied  to  the  clerk 
of  a  creditor.  This  was  the  only 
act  of  bankruptcy  to  support  the 
commission.  It  was  lel\  to  the 
jury  to  say,  whether  the  shutting 
up  the  ^p  at  an  earlier  hour  than 
usual  was  not  with  a.  view  to  enable 
the  plaintiff'  the  better  to  cause 
himself  to  be  denied  to  his  credi- 
tors. The  jury  having  found  a 
va^t    for    the    assignees — ^Tlie 


BASTARDY-BOND. 

Court  refused  to  grant  a  new  trtal, 
which  waa  moved  for,  on  the  groond 
that  it  should  have  been  left  to  tbe 
jury  to  say,  whether,  the  plaintiff 
being  concealed  at  home  for  the 
night,  the  denial  was  not  made  in 
ftu  of  a  discovery,  rather  than  tw 
the  purpose  of  avoiding  a  creditor. 
Hughet  V.  ffi/mon,  T. «  G.  4. 

PageiSO 

BARON  AND  FEME. 

See  DowBK. 

I.  If  8  wife  leave  the  houae  of  her 
husband  under  what  a  jury  shall 
esteem  a  reaaooable  apprehension 
of  personal  violence,  the  husband 
is  liable  for  necessaries  subsequent- 
ly furnished  to  her.  ffoututon  v. 
Smyth,  T.  6  G.  4.  48S 

i.  The  defendant,  a  baker  and  con- 
fectioner, was  discharged  tmder  the 
Insolvent  Debtor's  Act,  and  the 
business,  during  his  absence,  aikd 
after  his  return  from  imprison- 
ment, was  carried  on  by  his  wife, 
who  purchased  goods  in  her  own 
name.  The  wife  was  acknowledged 
by  the  landlord  as  tenant  of  the 
house  in  which  they  lived,  and 
was  rated  in  the  books  of  the 
parish  as  the  occupier.  The  de- 
fendant was  aware  of,  and  assented 
to,  the  dealings  of  his  wife,  and, 
living  with  her,  partook  of  the 
profits  of  the  trade : — Held,  that  he 
was  liable  in  an  action  for  the  price 
of  the  goods,  notwithstanding  that 
the  invoices  were  made  out  in  the 
name  of  the  wife  alone,  she  being 
his  agent.  Petty  v.  Andenom,  T.  S 
0.  *.  577 

BASTARDY-BOND. 
.  The  putative  father  of  an  ill^ti- 
mate  child  entered  into  a  bond, 
with  two  sureties,  to  the  churdi< 
wardens  and  overseen  of  a  parish, 
to  indemnify  them  against  the  ex- 
penses of  providing  for  the  chiU, 


BOND. 


BROKER. 
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and,  default  having  been  made  by 
the  father,  judgment  was  entered 
up  on  the  bond,  and  the  sureties 
were  afterwards  discharged  under 
the  Insolvent  Debtor's  A  ct : — Held, 
that  they  were  still  liable  to  the 
churchwardens  and  overseers  for 
expenses  incurred  by  the  parish  in 
respect  of  the  child,  subsequently 
to  their  discharge.  Davies  v.  Amott, 
T.  6  G.  4.  Page  5S9 

BERWICK-UPON-TWEED. 
See  Pkacticb,  9. 

BILLS  OF  EXCHANGE. 

See  Assumpsit,  2,  8. 

Insolvent  Debtor,  1. 
Partners,  2. 

1.  Presentment  of  a  bill  of  exchange 
at  the  house  of  a  tradesman  or 
merchant,  between  eight  and  nine 
in  the  evening: — Held,  sufficient. 
Triggs  V.  Nenmham^  E.  6  G.  4. 

SL  The  defendant  having  given  the 
plaintiff,  in  payment  for  goods, 
certain  bills  of  exchange,  which 
were  afterwards  dishonoured,  the 
latter  sued  him  for  the  price  of  the 
goods: — Heldf  that  the  plaintiff 
was  not  bound  to  produce  the  bills 
at  the  trial;  and  that  the  &ct  of 
their  being  in  the  possession  of  his 
agent  at  the  time,  did  not  bar  his 
right  of  recovenr.  Hadweny  Men" 
dizabel,  T.  6  (r.  4.  477 

BOND. 

See  Bail-Bond. 
Bastardt-Bond. 
Replevin-Bond. 

1.  J.  S.  having  an  account  with  the 
plaintifis,  bankers,  on  which  he  was 
mdebted  to  them  in  10,247/.  9s.  Ic/., 
the  defendant,  in  1822,  as  surety 
for  J.  S.,  executed  a  bond  to  se- 
cure the  payment,  to  the  plaintiffs, 
of  any  sums  which,  for  a  certain 


period,  they  might  advance  to  /.  S., 
not  exceeding  in  the  whole  5000/. ; 
and  it  was  agreed  that  that  bond 
was  not  to  afiect  one  which  had 
been  given  by  J,  S,  to  the  plaintiffs 
in  181 7 ;  but  the  defendant  had  no 
notice  of  the  existence  of  the  debt 
already  due  to  the  plaintifib  from 
/•  S. — J.  S»  afVerwards  became 
bankrupt,  and  was,  at  that  time, 
indebted  to  the  pliiintiffi,  on  the 
old  and  new  accounts  generally,  in 
the  sum  of  10,782/.  12#.  Ud. 
The  monies  he  had  paid  into  the 
plaintiffs'  bank  subsequently  to  the 
execution  of  the  first-mentioned 
bond  exceeded  5000/. ;  but,  at  the 
time  of  paying  those  sums,  it  was 
not  agreed  that  they  should  be 
placed  to  his  credit  on  either  the 
old  or  the  new  account  es^clusively ; 
and  J,  S.  saw  the  accounts  every 
fortnight,  receiving  the  vouchers 
half-yearly: — //e/c/,  that  the  de- 
fendant was  liable  to  the  extent  of 
his  security  on  the  bond ;  and  that 
the  instrument  was  properly  stamp- 
ed with  a  9/.  stamp.  fVilUams  v. 
Rawlinson^  E.  6  G,  4.    Page  862 

BROKER. 

See  Agent. 
Factor. 

1 ,  The  plaintiffs  having  been  employ- 
ed by  tlie  defendant  to  seU  an 
estate  for  him,  and  being  unable  to 
do  so,  they  applied  to  an  attorney, 
who  raised  a  sum  by  way  of  mort- 
gage, but  they  did  not  interfere  in 
the  negotiation: — Held^  that  as 
tliey  had  assisted  in  procuring  the 
loan,  they  were  drivers  of  a  bargain 
within  the  statute  12  Atme^  atat.  2, 
c.  16,  s.  2,  and,  therefore,  only 
entitled  to  5i.  per  cent*  commis- 
sion. Pryce  v.  fVUkmson^  H.  5  ^ 
6  G.  4.  177 

2.  A.  B.  and  C  Z).  having  agreed  to 
purchase  cottons  on  their  joint  ac- 
count, A.  B»  directed  his  broker 
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BROKER. 


COMMON. 


to  buy  the  same.  The  purchases 
having  been  made,  East  India  war- 
rants, or  orders  for  delivery,  were 
made  out  in  the  name  of  the  brok- 
ers, and  the  cottons  were  lefl  in 
their  possession,  as  the  brokers  of 

A,  B.  Immediately  after  the  pur- 
chase, C  D.  paid  A,  B.  one  half  of 
the  value  of  the  cotton.  When  half 
the  purchases  had  been  completed, 
the  brokers  were  apprized  of  the 
interest  that  C,  D,  had  in  the  goods 
purchased.  A,  B,^  afler  this,  di- 
rected the  brokers  to  procure  him 
a  loan  on  the  security  of  the  war- 
rants ;  and  E.  F.  advanced  money 
by  discounting  bills  drawn  by  A, 

B.  upon  the  brokers,  as  a  security 
for  which  the  whole  of  the  warrants 
were  deposited  with  E.  F.  by  the 
brokers.  While  they  were  so  de- 
posited, the  brokers  received  di- 
rections, both  from  A.  B,  and  C. 
D.,  to  make  a  division  of  the  goods 
held  on  their  joint  account;  which 
they  did,  by  appropriating  specific 
warrants  to  each  party:  and  the 
division  was  approved  of  by  both. 
Afler  half  the  bills  had  been  paid, 
the  brokers  were  directed  hy  A.  B, 
to  get  the  other  half  renewed,  which 

E.  F,  agreed  to  do,  and  accordingly 
discounted  fresh  bills;  and  the 
brokers  then  lefl  in  the  hand  of  E, 

F.  as  a  security  for  the  money  last 
advanced,  the  warrants  appropriat- 
ed to  C  2).,  E,  F,  not  then  know- 
ing that  C.  D,  had  any  interest  in 
them: — Held,  that,  by  the  division, 
the  original  lien  o(  E.  F,  and  the 
partnership,  or  tenancy  in  common, 
of  A.  B,  and  C  D.  were  determin- 
ed; and  that,  that  being  so,  the 
second  pledge  was  the  pledge  of  a 
specific  chattel  belonging  to  C  Z)., 
which  the  brokers  had  no  authority 
to  make;  and,  consequently,  that 
C  Z).  might  maintain  trover  against 
E.  F.  to  recover  the  goods  so 
pledged.   Williams  v.  Barton ^  T.  6 

G.  4.  Page  506 


CARRIER. 

1 .  In  an  action  against  a  coach-pro- 
prietor for  the  loss  of  a  parcel,  in 
order  to  fix  the  plaintiff  with  the 
knowledge  of  a  general  notice,  by 
which  the  defendant  limited  his 
responsibility,  for  parcels  entrusted 
to  him,  to  5/.,  unless  entered  and 
paid  for  accordingly,  it  was  proved 
that  the  plaintiff  had  for  three  years 
taken  in  a  newspaper  in  which  the 
notice  was  advertised  every  week; 
and  the  jury  having  found  a  verdict 
for  the  plaintiff,  the  Court  refused 
to  grant  a  new  trial.  Rowley  v. 
Home,  E.  6  O.  4.  Page  247 

CERTIFICATE. 
See  Attorney,  1. 

CHURCH-YARD. 
See  Trespass,  4. 

CODICIL. 

See  Devise. 
Will. 

GOODS  SOLD  AND  DE- 
LIVERED. 

See  Assumpsit,  3. 

COMMITMENT. 
See  Justice  op  the  Peace,  1. 

COMMON. 
1.  In  an  action  of  replevin  for  taking 
the  plaintiff's  cattle,  the  defendant 
avowed  under  a  grant  of  commqp 
of  pasture,  from  the  lord  of  the 
manor  to  the  burgesses  of  the 
borough  of  /f . ;  and  the  plaintiff 
pleaded  in  bar,  thai  the  corporation 
of  A,  had  been  accustomed  to  ap- 
point a  reasonable  and  proper  num- 
ber of  herds  for  (amongst  other 
things)  taking  care  of  u\e  catde 
put  upon  the  common ;  and  also  to 
appoint,  for  the  pains  of  each  such 
herd,  a  reasonable  amd  proper 
number  of  stints  of  each  of  such 


COSTS. 


COSTS. 
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herds,  to  be  depastured  thereon : 
— Held,  sufficient  after  verdict; 
although  it  was  urged  that  the 
number  of  herds  and  stints,  and 
the  duties  required  from  the  herds, 
should  have  been  set  out  with  cer- 
tainty in  the  plea.  Elliott  v. 
Hardy,  E.  6  G.  4.         Page  347 

CONSCIENCE,  COURT  OF. 

See  Inferior  Court. 

CONSIDERATION. 

See  Agreement,  2, 
Assumpsit. 
Frauds,  Statute  of. 

CONTRACT. 

See  Agreement. 
Assumpsit. 
Covenant. 

CONVICTION. 

«S'ee  Justice  of  the  Peace,  1. 
Trespass,  1,  2. 

CORN-FACTOR. 

See  Factor. 

COSTS. 

See  Attorney,  2,  3,  4. 
Practice,  7,  8,  9. 

1.  Where  a  plaintiff  was  nonsuited 
in  consequence  of  not  producing 
formal  proof  of  a  private  Act  of 
Parliament,  which  the  defendant's 
agents  had  previously  agreed  should 
be  dispensed  with,  and  the  plaintiff 
obtained  a  rule  to  set  aside  the  non- 
suit and  have  a  new  trial,  which 
was  afterwards  made  absolute,  but 
was  silent  as  to  costs,  and  the  de- 
fendant obtained  a  verdict  on  the 
second  trial : — Held,  that  the  costs 
of  the  application  for  a  new  trial, 
not  having  been  inserted  in  the 
rule,  were .  to  be  considered  and 
taxed  as  costs  in  the  cause.  Trus- 
love  V. Burton,  H.  5&eG.4.     96 


2.  Costs  of  a  judgment  i^  in  case  of 
a  nonsuit,  entered  up  against  the 
plaintiff  after  his  becoming  bank- 
rupt, cannot  be  set  off  by  the  de- 
fendant against  the  costs  of  another 
action,  brought  against  him  by  the 
assignees,  for  the  same  cause. 
West  V.  Pryce,  H.  5  8e  6  G.  4f. 

Pag€l54i 

$,  An  arbitrator,  to  whom  all  mat- 
ters in  difference  between  the  plain- 
tiff and  defendants  were  referred, 
having  directed  a  verdict  to  be  en- 
tered for  the  plaintiff,  in  an  action 
of  trespass  brought  by  him  against 
the  defendants,  with  40«.  damages, 
and  found  that  101/.  were  due  from 
the  former  to  the  latter,  for  goods 
sold ;  which  sum  he  directed  the 
plaintiff  to  pay  the  defendants 
within  two  months  next  after  the 
date  of  the  award;  and  the  plain- 
tiff's costs  of  his  action  were  taxed 
at  102/. : — Held,  that  the  defend- 
ants could  not  set  off  the  snm  di- 
rected to  be  paid  to  them  by  the 
plaintiff,  against  such  taxed  costs, 
the  time  allowed  for  the  paynoent 
of  such  sum  not  havmg  expired 
when  the  application  was  tnade. 
Young  V.  Gye,  H.  5  8c  6  G.  in 

198 

4.  A  plaintiff,  who  has  obtained  a 
verdict  against  a  defendant,  is  en- 
titled to  his  full  costs,  sdthough 
the  person  who  conducted  his  cause 
was  not  an  attorney.  Reader  v. 
Bloom,  E.  6  G.  4.  261 

5.  To  a  declaration  in  trespass  for 
assaulting  the  plaintiff,  beating  and 
kicking  him, and  tearing  his  clothes, 
the  defendant  pleaded  that  he  was 
not  guilty  of  the  said  supposed  a«- 
saults,  in  manner  and  form  as  the 
plaintiff  had  complained  against 
him.  The  jury  having  found  a 
verdict  for  the  plaintiff,  damages 
20«.  and  the  Judge  not  having  cer- 
tified:— Held,  that  the  plaintiff 
was  entitled  to  no  more  costs  than 
damages,  as  the  plea  in  substance 
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COVENANT. 


DEED. 


denied  the  battery  and  tearing  of 
the  clothes,  as  well  as  the  assault. 
WeatheriU  v.  Howard,  T.  6  G.  4. 

Page  502 

6.  A  plaintiff,  a  Scotchman,  not  ac- 
tually domiciled  in  this  country, 
but  only  occasionally  residing  here, 
18  bound  to  give  security  for  costs. 
Naylor  v.  Joseph,  T.  6  G.  4.  522 

7*  Where  there  had  been  three  trials, 
the  verdict  on  the  first  being  for 
the  plaintiff,  and  on  the  other  two 
for  the  defendant  {viz.  on  the  se- 
cond, by  reason  of  the  mis-direc- 
tion of  the  Judge,  and  on  the 
merits,  on  the  third );  and,  by  the 
rule  for  the  first  new  trial,  the  costs 
were  ordered  to  abide  the  event ; 
but  tlie  second  rule  was  silent  as 

.  to  costs : — ^I'he  Court  allowed  the 
defendant  to  take,  at  his  option, 
the  costs  either  of  the  first  or  of 
the  second  trial,  together  with 
those  of  the  last.  Body  v.  Esdaile, 
T.  6G.4.  569 

8.  The  Court  refused  to  order  the 
proceedings  on  a  writ  of  right  to 
be  stayed,  until  payment  by  the 
tenant  of  the  costs  of  a  former 
action  of  ejectment  between  the 
same  parties,  for  the  recovery  of 
the  same  premises.  Chatjield,  de- 
mandant; Souter,  tenant;  T.  6  G, 
4t.  572 

COURT  OF  CONSCIENCE. 

See  Inferior  Court. 

COVENANT. 

1.  In  a  declaration  on  a  covenant  by 
the  vendee  to  pay  certain  annuities 
charged  on  land,  and  to  indemnify 
the  vendor  against  any  action,  suit, 
&c.,  in  respect  thereof — breach, 
for  non-payment  of  the  annuities, 
without  alleging  that  the  vendor 
was  thereby  damnified :  —  Held, 
good  on  demurrer,  the  former  co- 
venant not  being  restrained  or  qua* 


lified  by  the  latter.     Saward  v. 
Anstey,  H.  5&eG.4.    Page  55 

DAMAGES. 
See  Replevin-Bond,  2. 

DECLARATIONS. 

See  Evidence,  1. 

DEED. 
See  Devise. 
Fine. 
Forgery. 

Inspection  of  Papers. 
Power. 
Power  of  Attorney. 

1.  C,  and  H.  R.,  being  seised  in  fee 
of  certain  estates,  by  indentures  of 
lease  and  release  of  the  1st  and  2d 
June,  1750,  and  a  common  reco- 
very suffered  in  pursuance  thereof, 
setded  them  to  such  uses  as  C, 
H,  R.,  and  Z).  his  wife,  and  M.R., 
should,  by  their  joint  deed,  exe- 
cuted in  the  presence  of  two  wit- 
nesses, appoint;  and,  in  default 
of  such  appointment,  as  to  part,  to 
the  use  of  C  for  life,  and  subject 
to  C*8  life  estate  as  to  that  part; 
and,  as  to  the  whole  of  the  residue, 
in  default  of  appointment,  to  the 
use  of  H,  R.  in  fee.  By  inden- 
tures of  lease  and  release,  of  the 
1st  and  2d  October,  1751  (the  ex- 
ecution of  the  parties  to  the  release 
being  attested  by  three  witnesses), 
and  made  between  certain  persons 
therein  named  of  the  first  part; 
C,  H,  R,,  and  D,  his  wife,  and 
M.  R,,  of  the  second  part ;  and  W, 
M.,  J.  L.,  R.  W.,  and  P.  W.,  of 
the  third  part;  C,  H.  R.,  and  Z). 
his  wife,  did  grant,  bargain,  seU^ 
release,  confirm,  direct,  limit,  and 
appoint,  unto  W.M,,  J.L.,  R.  W., 
and  P,  W,,  in  their  actual  posses- 
sion, being,  by  virtue  of  a  lease  for 
a  year  made  to  them  by  the  said  C, 
if.  R.f  and  Z).  his  wife,  and  M.  R>, 


DEVISE. 


DEVISE* 
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the  same  estates  before  mentioned, 
to  hold  to  them  the  said  W.  ilf., 
/.  L.,  R.  W.,  and  P.  W.,  in  fee, 
to  the  several  uses  therein  men- 
tioned and  set  forth : — Held^  that, 
under  the  deeds  of  June^  1 750,  and 
the  recovery  suffered  in  pursuance 
thereof,  and  the  deeds  of  October, 
1751,  the  legal  fee  of  such  of  the 
estates  comprised  in  the  first-men- 
tioned deeds  as  were  settled  and 
assured  by  the  last,  did  not  vest  in 
W.  M.,  J.  L.,  R.  W.,  and  P.  W. 
Wtfnne  v.  Griffith,  T.  6  G.  4. 

Page  592 

DEMURRER. 

See  Pleading,  1,  4. 

DEVISE. 

See  Evidence. 
Will. 

!•  A  testatrix,  being  seised  of  one 
undivided  moiety  of  an  estate  in 
Surrey,  and  having  a  power  of  dis- 
posing of  the  other  moiety,  of 
which  power  she  was  the  creatrix, 
and  having  no  other  real  estate 
there,  devised  all  her  freehold 
estate  in  Surrey  to  her  nephew, 
/•  R.,  for  life,  on  condition  that, 
out  of  the  rents  thereof,  he  should, 
from  time  to  time,  keep  such  estate 
in  proper  and  tenantable  repair; 
and,  on  his  decease,  to  and  amongst 
his  children  equally,  at  21,  and 
their  heirs,  as  tenants  in  common ; 
and,  in  default  of  such  children, 
remainders  over  to  the  other  ne- 
phews and  nieces  of  the  testa- 
trix : — Held,  that  the  devise  v^as  a 
sufficient  execution  of  the  power, 
and  that  botli  moieties  passed  under 
it  to  the  nephew ;  although  it  was 
objected  that  there  was  no  refer- 
ence to  the  power  in  the  will,  nor 
even  an  intent  manifested  by  the 
testatrix,  to  pass  the  lands  which 
were  the   subject  of  the  power. 

VOL.   X. 


Dienn  d.  Nawell  v.  Roake^  H.  5& 
6(7.4.  Page  US 

2.  A.  C.  devised  lands  to  her  niece 
(a  feme  covert),  for  life,  and  her 
issue,  remainder  over,  and  ap- 
pointed two  trustees  to  receive  the 
rents  and  keep  the  premises  in  re- 
pair, and  gave  them  power  to  dis- 
train, and  grant  leases  for  a  limited 
period;  and  by  a  codicil  she  re- 
voked the  devise  in  the  will,  the 
trustees  therein  named  having  died, 
and  devised  the  lands,  in  the  same 
manner,  to  three  odier  truitees 
named  in  the  codicil : — Held^  that 
the  legal  estate  in  such  land  vested 
in  the  new  trustees.  Tenny  d.  Gibhs 
v.  Moody,  E.  6  G.  4.  UZ 

3.  A  testator  devised  all  his  real  and 
personal  estates  to  trustees,   and 
their  heirs,  upon  trust  to  pay  out 
of  thelents  250/.  yearly,  towards 
the  maintenance  of  his  daughter, 
until  she  should  attain  21,  or  marry 
with  the  consent  of  the  trustees ; 
and  to  apply  so  much  of  the  resi- 
due of  the  rents,  &c.,  as  they  should 
think  necessary,    for  the  mainte- 
nance of  his  son,  until  he  should 
atuin   21,    or   his    sister  should 
marry;  and  on  his  attaining  21, 
or  the  marriage  of  his  sister,  that 
the  trustees  should  raise  5,000/., 
by  mortgage,  sale,  &c.,  of  all  or 
any  part  of  the  testator's  messuages, 
&c.,  and  stand  possessed  there- 
of, upon  trust  to  pay  the  same, 
and  die  interest  thereon,    to  the 
daughter,  when  she  should  arrive 
at  21,  or  marry;  and,  subject  to 
the  payment  of  such  sum,  that  the 
trustees  should  stand  seised  of  the 
residue  of  the  testator's  jpropertv, 
in  trust  for  his  son,  until  be  should 
attain  21;   and  when  he  should 
have  attained  the  age  of  21,  then 
to  the  use  of,  and  in  trust  for,  the 
son,  his  heirs,  executors,  admirUs' 
trators,  and  assigns,  for  ever;  but, 
in  case  the  son  should  not  live  to 
attain  21,  and  the  daughter  should 
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\)€  iivifig  fet  the  time  of  his  decease ; 

or,  in  case  the  son  should  live  to 
attain  21,  and  afterwards  die  wUA- 
out  Imnfid  Usue,  then  the  testator 
devised  his  reid  estates  to  the  use 
of  the  trustees,  until  the  daughter 
sIioqM  attain  21,  or  marry,  and 
tiieh  to  the  nse  of  his  damg/Uer^for 
lifti  remainder  to  the  trustees  to 
support  contingent  remainders ; 
with  drrers  remainders  over.  The 
aon  and  daughter  both  attained  2 1 , 
but  the  6,000/.  was  not  raised: — 
ifif 2tf,  that  the  legal  estate  in  the 
real  estates  was  v*e8ted  m  the  trus- 
tee, aikl  would  contiBoe  so  mitil 
the  4,000/.  was  raised,  as  directed 
)>y  the  will';  and  that  the  son  would 
ha^  taken  an  estate  m  fee  in  such 
estates,  w4th  an  executory  devise 
t>ver,  in  the  event  of  his  dying 
f/fthoat  issue  living  at  his  death, 
in  case  the  devise  to  him  had  been 
made  without  the  tnter^ention  of 
trustees,  he  having  attained  the 
age  of  SI.  Giover  v.  Mtmekton, 
.    r.  6  ^.  4.  Page  453 

4.  The  tetftator,  by  his  will — reciting 
that  he  was  seised  of  divers  free- 
hold messuages,  and  of  certain 
copyhold  lands,  in  the  parish  and 
manor  of  /.,  all  luhich  freehold  and 
copyhold  lands  were  subject  to  a 
mortgage  to  S.  R. — devised  all 
and  every  his  several  freehold  and 
copyhold  messuages,  &:c.,  to  B.  P. 
and  W.A.f  and  tlieir  heirs,  upon 
trust,  for  certain  purposes  declared 
in  his  will;  and  he  gave  all  the 
rest  of  his  fVeehold,  copyhold,  and 
leasehold  estates,  and  all  his  per- 
sonalty, to  his  son  S,  P.  The  tes* 
tator,  at  the  time  of  making  his 
wiU,  and  at  the  time  of  his  death, 
was  also  seised  in  fee  of  twenty- 
one  acres  of  land  in  /.,  lying  sepa- 
rate from,  and  unconnected  with, 
the  lands  mortgaged  to  S,  A.,  and 
not  included  in  ^at  mortgage ;  as 
well  as  of  leasehold  estates  else- 
where:— Hold^  that  the  twenty- 


one  acres  not  cooapriaed  in  the 
mortgage,  passed  to  the  tesutor's 
son  S,  P.,  under  the  residuary 
dauae.  PyUm  v.  PuUm,  T.  6  G. 
4.  Page  464 

DOWER, 

1.  A  testator,  being  aeised  in  fee, 
devised  to  his  son  W.  P.,^  and  his 
heirs,  for  ever,  all  his  houses  and 
lands,  chaiged  with  an  annuity  to 
the  testator's  wife,  for  life;  and  if 
W,  Fm  should  have  bo  diildren, 
child,  or  issue,  the  said  estate,  on 
the  decease  of  W.  F.,  to  become 
the  property  of  the  heir  at  law, 
subject  to  avdi  legacies  as  W.  F. 
may  leave  by  will  to  any  of  the 
younger  branches  of  tlie  family. 
On  the  death  of  the  testator,  W.  F, 
took  possession  of  the  lands  devls- 
*  ed,  and  died  without  issue,  leav- 
ing his  widow  surviving,  who 
afWrwards  intermarried  with  ano- 
ther:— HeU  that  she  was  entitled 
to  dower  out  of  the  devised  premis- 
es, but  vrith  a  cesut  execmtio  dar- 
ing existing  outstanding  terms,  to 
which  they  were  subject.  Moody 
^  Wife  V.  King,  E.  6  G.  4.     233 

EJE)CTMENT. 

1.  In  ejectment  to  recover  premises 
for  non-payment  of  rent,  a  vari- 
ance between  the  amount  of  rent 
stated  in  the  particulars  of  demand 
of  the  lessors  of  the  plaintiff,  and 
the  amount  proved  at  the  trial  to 
be  due: — Held,  to  be  immaterial. 
Tenny  d.  Gibbs  v.  Moody,  E.  6 
G.  4.  252 

2,  A  tenant  having  held  over  after 
the  expiration  of  his  term,  Uie 
landlord  took  (amongst  othei 
things)  severed  crops  under  a  writ 
of  habere  facias  possessionem,  is- 
sued on  a  judgment  obtained 
against  the  former,  in  an  action 
of  ejectment: — The  Court  refused 
to  grant  a  rule  to  refer  it  to  the 
Prothonotary  to  aseeittto  the  ^alue 
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of  such  crops,  or  to  order  the 
landlord  to  pay  over  the  balance 
to  the  tenant,  after  deducting  the 
amount  of  rent  due.  Doe  d. 
Upton  V.  WUherwkk,  E.   6  G.  4. 

Page  267 

3.  Service  of  a  declaration  in  eject- 
ment, on  one  of  two  joint  tenants, 
is  good  service;  but,  if  the  notice 
to  appear  be  addressed  to  one  only, 

'by  name,  it  is  irregular,  and  will 
not  entitle  the  lessor  of  the  plain; 
tiff  to  move  for  judgment  against 
the  casual  ejector.  Doe  d.  Wxl" 
liamson  v.  Roe,   T.  6  O.  4.      493 

4.  In  ejectment,  a  judgment  signed 
against  the  casual  ejector,  and  an 
execution  sued  out  thereon,  were 
withdrawn,  the  tenants  in  posses- 
sion giving  an  undertaking  to  a})- 
pear  and  enter  into  the  common 
consent-rule,    to  ploftd   insianier, 
and  to  accept  short  notice  of  trial ; 
but  theybaving  failed  to  comply  with 
such  undertaking,  and  having  of- 
fered no  defence  at  the  trial,  final 
judgment  was    signed   and  costs 
taxed,  when  the  lessor  of  the  plain- 
tiff was  served  with  a  rule  for  the 
allowance  of  a  writ  of  error : — 
The  Court,  notwithstanding,  per- 
mitted him  to  sue  out  execution 
on  his  judgment  against  the  casual 
ejector.   Doe  d.  Morgan  v.  FrUby, 
T.  6  G.  4.  574 

ERROR,  WRIT  OF. 
Scii  Ejectment,  4. 
Pleading,  2,  3. 
Practice,  2,  12. 

ESTATE-TAIL. 
See  Devise. 

Limitation  of  Estate* 

EVIDENCE. 

See  Carrieiu 
Inquisition. 
Inspection  of  Pat^ es. 
Trespass. 
1.  An  agent  or  servant  can  only  act 
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within  the  scope  of  his  authority  : 
Therefore,  declarations  made  by 
him  as  to  a  particular  fact,  ^re  not 
admissible  in  evidence,  unless  they 
fall  within  the  nature  of  his  em* 
ployment  as  such  agent  or  servant. 
Schumack  v.  Lock,  H,  5  &6  G,4, 

Page  39 
2.  Devise  to  R.  P.  of  *'  all  that  my 
freehold  messuage,  &c.,  situate, 
&c.,  wherein  R,  P,  now  lives ;" 
and  to  A.  P.  of  *'  all  that  my  free- 
hold messuage,  &c.,  situate,  &c., 
now  in  the  occupation  of  /•  ^•"— 
A  coal-cellar  within  the  boundary 
of  the  premises  devised  to  J,  P., 
had  always  been  used  by  the  tes- 
tator, and  was,  at  the  time  of  ^e 
will,  in  the  occupation  of  R,  P. : — 
Heldt  that  evidence  of  such  ocou- 
pation  by  him  was  conclusive,  al- 
though it  was  proposed  to  shew 
that  tlie  cellar  was  situate  wkhin 
the  boundary  line  of  the  ha«se 
devised  to  A,  P. ;  and,  therefore, 
tliat  it  passed  to  R,  P,  under  the 
will.  Press  v.  Parker,  H,  5  &  6 
G.  4.  158 

3.  The  Stat.  1  &  2  (7.  4,  c.  87,  does 
not  require  a  corn-factor,  under 
the  12th  section,  to  return  the 
name  of  the  person  to  whom  oorn, 
when  sold,  is  actually  delivered. 
Where,  therefore,  corn-factors  re- 
turned the  name  of  T,  L.  as  a 
buyer  of  wheat,  and  aftenfrards 
paid  the  lastage  duty  on  the  deli- 
very of  the  quantity  returned  as 
soid  to  him : — Held,  that  they  were 
not  thereby  precluded  from  shew- 
ing, that,  although  the*  eom  was 
sold  to  T,  L.f  it  was  delivered  to 
his  granary-keepers  on  the  condi- 
tion that  they  were  to  hold  it  for 
the  factors  until  T.L,  had  paid 
them  for  it.  Woodley  v.  Browne, 
H.5&6G.4t.  201 

4.  Qucere,  whether  an  admission  by 
the  plaintifTs  counsel,  in  his  ad- 
dress to  the  jury  on  a  former  trial, 
that  part  of  his  client's  demand  had 
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been  satisfied,  be  receivable  in  evi- 
dence, if  his  client  were  in  Court 
-and  heard  it,  and  made  no  objec- 
tion at  the  time?  ColUdge  v. 
Horn,  E.  6  G.  4.  Page  «1 

5.  In  trover  against  the  BberiET  for 
taking  the  plaintifTs  goods,  under 
an  execution  against  a  third  per- 
son, the  ofliceT  who  levied  was 
tutpeenaed,  but  not  with  a  duces 
tecum,  and,  when  called,  he  stated 
that  he  bad  returned  the  warrant 
to  the  under-sherifT.  The  jJaintiO' 
bad  also  served  the  attorney  (on 
the  record)  for  the  plaintiff  with  a 
notice  to  produce  the  warrant ;  and 
it  appeared  that  the  defendant  mat 
m  offke  at  the  time  it  teat  retum- 
ed:~Held,  that  the  notice  to  the 
defendant's  attorney  to  produce  the 
warrant,  was  equivalent  to  sub- 
poenaing the  under-sheriff  to  pro- 
duce it,  and  entitled  the  plaintiff 
to  give  parol  evidence  of  its  con- 
tents. Tallin  v.  Atty,  T.  6  Q.  4. 
564 

EXECUTION. 
See  Ejectuent,  2,  4. 
1.  The  plaintiff,  having  obtained  a 
verdict  against  the  defendani,  en- 
tered up  judgment,  and  sued  out 
execution  against  his  goods,— the 
Ck»urt  refused  to  allow  the  sum 
levied  tobeimpoundedin  the  hands 
of  the  sheriff)  until  an  action,  which 
the  defendant  had  commenced 
against  the  plaintiff,  as  the  acceptor 
of  a  bill  of  exchange,  had  been  de- 
termined. Wiiliamt  V.  Cooke,  E. 
6  C  4.  321 

FACTOR. 

See  AoBNT. 
Brokeb. 

I.  The  statute  1  &  2  G.  4,  c.  87, 
does  not  require  a  corn -factor,  un- 
der the  12th  section,  to  return  the 
name  of  the  person  to  whom  corn, 
when  sold,  is  actually  delivered. 


FINE. 

Where,  therefore,  corn-factors  re- 
turned the  name  of  T.  L.  as  a 
buyer  of  wheat,  and  afterwards 
paid  the  lastage  duty  on  the  deli- 
very of  the  quantity  returned  as 
sold  to  him: — Held,  that  they 
were  not  thereby  precluded  from 
shewing  that,  although  the  com 
was  sold  to  T.  L.,  it  was  delivered 
to  his  granary-keepers,  on  the  con- 
dition that  they  were  to  hold  it  for 
.  the  fkctora  until  T.  L.  bad  paid 
them  for  it.  Woodley  v.  Browne, 
H.SScSG.*.  Page  SOI 

FALSE  IMPRISONMENT. 

iS'm  AMEHDUBKt,  1. 

Jdbiice  op  Tax  Pbace,  1. 

FINE. 

See  Reoovekt. 
I.  By  smarriage-aettlement,  an  estate 
was  limited  to  the  use  of  the  hus- 
band, for  life,  remainder  to  the  use 
of  the  wife,  for  life,  remainder  to 
the  children  of  the  marriage;  and, 
in  default  of  issue,  to  the  use  of 
such  person  as  the  wife  should  ap- 
point; and,  for  default  of  such  ap- 
pointment, to  the  use  of  the  right 
heirs  of  the  survivor  of  the  husbatid 
and  wife,  for  ever;  with  power  lo 
tlie  husband  and  wife  to  charge  the 
estate;  and  a  power  to  trustees,  in 
whom  the  legal  estate  was  vested, 
to  sell,  by  the  direction,  and  with 
the  approbation  of  the  htisband  aad 
wife,  or  the  survivor.  The  husband 
and  wife  borrowed  a  sum  of  money, 
by  way  of  annuity;  created  a  term 
of  500  years;  and  levied  a  fine  to 
G.,  in  fee,  witli  a  deed  declaring 
the  uses  to  be  "  in  trust,  to  secure 
the  regular  payment  of  the  annuity, 
and  for  corroborating  and  strength- 
ening the  said  term;" — Held,  that 
the  fine  did  not  operate  to  extin- 
guish the  power  of  the  wife  to  con- 
sent to  a  sale  of  the  settled  estaio, 
so  as  to  prevent  an  exercise  of  the 
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power  of   sale    by  the   trustees. 
Tyrrell  r.  Marsh,  E.  5  G.  4. 

Page  305 

FISHERY. 
See  Justice  o?  the  Peace,  1. 

FORGERY. 

1.  A  power  of  attorney,  under  seal, 
for  transferring  government  stock, 
is  a  deed;  and  the  uttering  of  such 
an  instrument,  knowing  it  to  be 
forged,  is  a  capital  offence,  under 
the  statute  2  Geo,  2,  c.  25,  s.  1. 
The  King  v.  FauntUroy,  H.  5  8c  6 
G.  4.  Page  1 

FORFEITURE. 
See  Ejectment. 

FORMEDON,  WRIT  OF. 

1.  The  Court  allowed  the  demand- 
ant, in  a  writ  o(formedon,  to  with- 
draw a  demurrer,  and  reply,  on 
payment  of  costs,  on  an  affidavit 
which  stated  that  his  title  had  but 
recently  accrued  to  him.  Choi- 
meley  v.  Paxton,  E.  6  G.  4.    24G 

FRAUDS,  STATUTE  OF. 

See  Assumpsit,  1. 

].  Where  the  plaintiff,  having  ver- 
bally agreed  with  J,  S,  for  the  pur- 
chase of   houses,    the   defendant 
agreed,  in  writing,  to  give  the  plain- 
tiff 40/.  for  his  bargain,  and  the 
conveyance  was  afterwards  made 
by  /•  S.  to  the  defendant's  wife  at 
his  request : — Heldf  that  the  trans- 
fer of  the  bargain  so  made  by  the 
plaintiff  with  /.  S,  was  a  good  con- 
sideration for  the  defendant's  pro- 
mise,  and  that  a   declaration   in 
assumpsity  stating  the  consideration 
to  be,  that  the  plaintiff  would  re- 
linquish the  bargain  to  the  defend- 
ant, and  afford  him  an  opportunity 
of  becoming  the  purchaser^  and 


that  he  had  done  so,  was  sufficient : 
— Held  also,  that  the  conveyance 
executed  to  the  defendant's  wife, 
as  his  nominee,  supported  an  aver- 
ment that  the  defendant  himself 
became  the  purchaser.  Seaman  v. 
Price,  H.  4&  5  G.4.  Page  34 
2.  The  defendants  signed,  and  ad* 
dressed  to  the  plainti£&  the  follow- 
ing written  agreement,  via. — "  We 
hereby  promise  that  your  draft  on 
W,  C,  Son,  ^  Co.,  due  at  Messi:s. 
Mastermans*,  at  six  months,  due  on 
the  27th  Nov.  next,  shall  then  be 
paid  out  of  money  to  be  seceived 
from  St.  Philip's  Church,  say, 
amount  174/.  13*.  5d.:*'—Held, 
that  this  was  not  an  undertaking  to 
bind  the  defendants  within  the 
statute  of  frauds,  as  no  considera- 
tion for  the  promise  appeared  on 
the  face  of  it.  Morley  v.  Boothhy, 
E.  6  G.  4.  395 

FRIENDLY  SOCIETY. 
See  Justice  of  the  Peace,  2* 

GOODS  SOLD  &  DELIVERED. 

See  Assumpsit,  3. 

GUARANTIE, 

See  Frauds,  Statute  or. 

1.  yf .  having  undertaken  to  complete 
the  carpenter's  work  in  a  house  of 
the  defendant,  and  to  find  all  ma- 
terials, and  being  unable  to  procure 
timber  for  that  purpose,  it  was  sup- 
plied by  B.  on  the  following  under- 
taking being  signed  by  the  defend- 
ant : — "  I  agree  to  pay  B.  for  tim- 
ber to  a  house  situate,  &c.  out  of 
the  money  that  I  have  to  pay  A,, 
provided  >^.'s  work  is  completed :" 
Held,  that  this  was  not  a  collateral, 
but  a  direct  undertaking  by  the 
defendant  to  pay  upon  the  comple- 
tion of  the  work,  and  that  it  was 
immaterial  whether  the  work  were 
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done  by  A.^  or  by  another  person. 
mxon  V.  Hatfield,  H.5k6G.4. 

Page  42 

HUSBAND  AND  WIFE. 
See  Baron  and  Fems. 

INDICTMENT. 

See  FoROE&T. 

INFANT. 

SBi  Award,  2. 

INFERIOR  COURT. 

See  AttorneTi  1. 

1 .  A  writ  of  accedas  ad  curiam  does 
not  lie  from  a  court  of  conscience 
to  a  superior  court  at  Westminster; 
and  where  such  writ  was  sued  out 
by  a  defendant,  to  remove  a  plaint 
from  the  Court  of  Requests  for  the 
manors  of  Sheffield  and  Ecciesall, 
to  the  Court  of  Common  Pleas^ 
and  he  demanded  a  declaration  be- 
fore the  return  of  the  writ,  tlie 
Court  set  aside  the  proceedings, 
with  costs.  Bates  v.  Turner,  H,  5 
&  6  G.  4.  32 

2.  And  such  writ  was  set  aside,  on 
motion.  Tingle  v.  Roston,  H,  5  & 
6  G.  4;  171 

INQUIRY,  WRIT  OF. 

See  Inquisition. 

INQUISITION. 

1.  On  motion  to  set  aside  an  inquisi- 
tion, taken  on  a  writ  of  inquiry 
before  the  under-sheriff,  for  exces- 
sive damages)  the  Court  will  not 
admit  minutes  of  what  passed  be- 
fore the  under-sheriff  to  be  read, 
unless  verified  by  afHdavit;  and 
such  motion  cannot  be  supported 
on  the  affidavits  of  the  parties 
themselves,  unless  corroborated  by 
others.  Lathbury  ▼.  Brown,  H.  5 
&  6  0.  4.  106 


INSOLVENT  DEBTOR. 

1.  An  insolvent  debtor  applied  for  bis 
discharge  under  the  statue  1  Geo. 
4,  c.  119,  and  gave  a  creditor,  who 
threatened  to  oppose  him,  a  pro- 
tnissory  note  fbr  the  amount  of  his 
debt,  and  he  accordingly  withdrew 
his  opj^sition^  and  the  insolvent, 
after  his  discharge,  was  arrested  on 
the  note»  but  settled  the  action,  by 
giving  a  warrant  of  attorney  for  the 
debt  and  costs,  payable  by  instal- 
ments:— ^The  Court  set  aside  the 
warrant  of  attorney,  and  ordered  an 
instalment  paid  by  the  insolvent  to 
be  returned  to  him,  on  the  ground 
that  the  note  and  warrant  of  attor- 
ney were  contrary  to  the  policy  of 
the  statute,  and  operated  as  a  fraud 
on  the  other  creditors.  Rogers  v. 
Kingston,  H.5&6G.4.   Page  97 

2.  The  putative  &ther  of  an  illegiti- 
mate child  entered  into  a  bond, 
with  two  sureties,  to  the  church- 
wardens and  overseers  of  a  parish, 
to  indemnify  them  against  the  ex- 
penses of  providing  for  the  child, 
and,  default  having  been  made  by 
the  father,  judgnaent  was  entered 
up  on  the  bond,  and  the  sureties 
were  afterwards  discharged  under 
the  Insolvent  Debtor's  Act: — Held, 
that  they  were  still  liable  to  the 
churchwardens  and  overseers  for 
expenses  incurred  by  the  parish  in 
respect  of  the  child,  subsequendy 
to  the  discharge.  Davies  v.  Arnott, 
T.  6  G.  4.  539 

INSPECTION  OF  PAPERS. 

1 .  The  plaintiff  and  defendant  being 
about  to  enter  into  partnership  to- 
gether, a  drafl  of  an  agreement 
was  prepared  by  the  defendant's 
attorney,  which,  having  been  per- 
used and  approved  of  by  the  plain- 
tiff's attorney,  was  engrossed,  and 
executed  by  the  defendant,  but  was 
not  executed  by  the  plaintifT.  The 
plaintiff  afterwards  Inrotight  an  ac- 


JUSTICE  OF  THE  PEACE. 

lion  againat  the  deTendwit  for  a 
breacb  of  the  agreement  for  the 
partnership,  and  applied  for  leave 
to  iniipect  and  copy  the  drafl  and 
deed: — The  Court  refused  the  ap- 
plication  aa  to  the  deed,  on  the 
ground  that  the  plamttff,  not  having 
executed,  had  do  intereet  in  it;  hut 
they  allowed  it  as  to  tlie  draft,  the 
pi  aim  i  IT  having  an  interest  in  that, 
and  the  deFcn^nt  holding  it  aa  a 
truateeforhim.  Ratcliffey.Bleatby, 
T.  6  G.  4.  i*<ige  6%S 

JOINT-TENANT. 

Set  EiEcmsHT,  3. 

JUSTICE  OF  THE  PEACE. 

1.  A  magistrate  is  hound  by  an  er- 
roneouB  connnitmentgDotw  ithatand- 
ing  a  previous  regular  conviction  : 
Where,  therefore,  a  warrant  of  com- 
mitment, under  the  statute  5  Geo. 
4,  c.  14,  for  fishing  in  a  private 
fishery,  did  not  state  that  the  of- 
fence was  committed  in  inchted 
ground; — Held,  to  be  bad;  and 
that  aa  action  tor  falae  imprison- 
ment was  maintainable  against  the 
magistrate  issuing  it.  Wicket  v. 
ClutUrbuck,  H.  5  &  6  G.  i.      03 

9.  Trespass  does  not  lie  against  a 
magistrate  for  any  thing  done  by 
him  in  tlie  discharge  of  his  duty, 
unless  he  be  nude  acquainted  with 
every  fact  necessary  to  enable  him 
lo  determine,  when  called  on  to 
act.  Where,  therefore,  the  trea- 
surer of  a  benefit  society  brought 
such  action  againat  a  magistrate, 
for  issuing  a  warrant  of  distress 
against  bim,  upon  a  previous  order 
of  two  magistrates,  lor  the  relief  of 
a  member,  in  pursuance  of  the  sta- 
tute 33  Cm.  8,  c.  64,  s.  15  :~ 
Held,  that  the  action  could  not  be 
maintained;  it  appearing  on  the 
face  of  the  order,  that  the  treasurer 
madfi  no  defence,  the  defendant's 
juriadictiou  aot  having  been  quea- 
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tioned  at  the  time,  and  tha  treuurer 
having  neglected  la  present  to  his 
notice  a  rule  ef  the  society  which 
directed  all  disputes  betweea  its 
members  to  be  leferred  to  arbi- 
tration; attd  which  rule  was  con- 
firmed by  secL  16  of  the  statute, 
whereby  the  award  was  made  con- 
clusive, without  being  nbject  to 
the  control  of  the  nDBgistiBtcs. 
Pike  V.  Carter,  E.  9  0.*. 

Page  376 

LANDLORD  AND  TENANT, 

1.  A  tenant  having  held  over  af^er 
the  axpiratioQ  of  his  term,  the  land- 
lord took  (amongst  other  things) 
severed  crops,  under  a  writ  of 
habere /aciat  pottenionem,  isiued 
on  a  judgment  obtained  against  the 
former  in  an  action  of  ejectment : — 
The  Court  refused  to  grant  a  rule 
to  refer  it  to  the  ProUonotary  to 
ascertain  the  value  of  such  crops, 
or  to  order  the  landlord  to  pay 
over  the  balance  to  the  tenant  after 
deducting  the  amount  of  rent  due. 
Doe  d.  Upton  v.  Witlienviek,  E.  6 
G.  4.  «67 

LIBEL. 

See  Slahdeb. 
1 .  The  plaintiff,  a  surgeon,  and  pro- 
prietor of  a  medical  institution, 
having  petitioned  the  Hoose  of 
Commooa  against  quacks  and  em- 
pirics, the  defendant,  the  proprie- 
tor of  a  periodical  publication,  in 
commenting  on,  and  criticising,  the 
plaintiff's  petition,  used  ^xpies- 
aiona  charging  him  yi'nh  igooranee 
of  his  profession  generally,  and  of 
chemistry  in  particular.  The  plain- 
tiff sued  the  defendant,  and  de- 
clared against  him  for  libelling  him 
in  his  profession  of  a  surgeop;  and 
the  jury  were  directed,  tijat,  if 
they  thought  the  writing  camplaia- 
ed  of  to  be  no  more  thaa  a  fair 
Gowmral  OB  the  petition,  it  was  no 
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libel;  and  that  they  were  to  con- 
sider whether  the  publication  im- 
pnted  to  the  plaintiff  ignorance  in 
his  profession  of  a  surgeon,  or 
merely  ignorance  of  chemistry;  and 
that,  if  they  thought  the  latter, 
their  verdict  must  be  for  the  de- 
fendant. The  jury  having,  accord- 
ingly, found  a  verdict  for  him,  the 
Court  granted  a  new  trial.  Dunne 
▼•  An£srson,  E.  6  G,  4.  Page  407 

LIEN. 
See  Broker. 

LIMITATION  OF  ESTATE. 

1  •  By  a  marriage  settlement,  an  estate 
was  limited  to  the  use  of  /.  G.,  for 
life,  remainder  to  the  use  of  the 
first  son  of  /.  G,  upon  A,  S.f  his 
intended  wife,  and,  for  default  of 
mch  issue,  to  the  use  of  the  second, 
third,  and  other  sons  of  /.  G,  upon 
A,  &y  severally  and  successively, 
as  tkey  shall  be  in  seniority  of  age, 
and  of  the  several  heirs  male  of 
their  several  bodies ;  and,  for  de- 
fault of  such  issue,  then,  in  case 
A,  S,  should  be  enciente  by  /.  G, 
at  the  time  of  his  death,  to  the  use 
of  T.  P.  until  A.  S.  should  be  de- 
livered,  in  trust  for  after-bom  child 
or  children;  and,  incase  such  child 
or  children  should  be  a  son  or  sons, 
to  the  use  of  such  after-born  son 
and  sons  severally  and  successively 
as  they  should  be  in  priority  of 
birth,  and  the  heirs  male  of  the 
body  and  bodies  of  such  after-born 
son  and  sons : — Held,  that  the  eld- 
est son  of  J.  (j.,  the  settlor,  took 
an  estate  tail  under  the  above  limit- 
ations.    Galley  v.  Barringtony  H, 
5&6G:  4.  21 

LIMITATIONS,  STATUTE  OF. 

1.  In  assumpsit,  for  goods  sold  and 
delivered,  the  defendant  pleaded 
the  statute  of  limitations,  in  answer 


to  which,  a  letter  was  produced, 
addressed  by  the  defendant  to  the 
plaintifTs  attorney,  as  follows: — 
"  I  this  day  received  your's  re- 
specting T,  CJs  (the  plaintiff's)  de- 
mand: it  is  not  a  just  one.  I  am 
ready  to  settle  the  account  when- 
ever T.  C,  (the  plaintiff)  thinks 
proper  to  meet  me  on  the  business. 
I  am  not  in  his  debt  90/.,  nor  any 
thing  like  it.  Shall  be  happy  to 
settle  the  difference  by  his  meeting 
me  in  London,  or  at  my  house.  I 
shall  write  Mr.  C.  (the  plaintiff)  on 
the  subject:" — Held,  sufficient  to 
take  the  case  out  of  the  statute: 
and  that  the  judge  was  warranted 
in  telling  the  jury»  that,  after  the 
letter,  the  statute  was  out  of  the 
question.  Colledge  ▼.  Horn,  E.  6 
G.  4.  Page  431 

MAGISTRATE. 

See  JUSTICE  OF  thb  Peace. 
Trespass,  1»  2. 

MALICIOUS  ARREST. 
See  AcTioir  on  the  Case. 

MARRIAGE  SETTLEMENT. 

See  Limitation  of  Estate. 

MEMORIAL. 

See  Annuity. 

MONEY  HAD  AND  RECEIVED. 

See  AssuMPsiT,  2. 

NEW  TRIAL. 

See  Bankrupt,  2. 
Carrier. 
Practice. 
Slander. 

1,  The  Court  will  not  grant  a  new 
trial  on  the  ground  of  a  trifling  in- 
accuracy of  the  judge  in  his  cUrec- 
tion  to  the  jury,  if  the  verdict  i^ 
pears  to  meet  the  justice  of  the 
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case.    Wickes  ▼.  Clutterbuckf  H.  5 
8ce  G.4t.  Page  63 

OVERSEER  OF  THE  POOR. 
See  Bastardy- Bond. 

PARSON. 

See  Tithes. 

Trespass,  4. 

PARTNERS. 

See  Assumpsit,  2. 

1.  Three  of  five  partners  signed  a 
submission  to  arbitration: — Held, 
that  it  did  not  bind  the  two  who 
had  not  signed,  although  the  sub- 
ject matter  referred  arose  out  of 
the  business  of  the  firm;  it  not 
being  within  the  ordinary  course  of 
transactions  in  trade  between  part- 
ners. Steady.  Salt.E.  6  G.  4.  389 

2.  The  plaintiflT,  the  defendant,  and 
one  /.  C  being  jointly  concerned 
in  trade,  /•  C  consigning  goods  to 
the  defendant  to  sell  on  the  joint 
account,  the  profits  being  to  be 
divided    equally   between    them ; 
bills  of  exchange  were  given  in 
payment  for  them  by  /.  C,  which 
were  drawn  by  him  on  the  plaintiff. 
The  latter  having  expressed  a  re- 
luctance to  accept  the  bills  without 
security,  the  defendant  .undertook 
to  provide  for  them  when  at  matu- 
rity, out  of  the  proceeds  of  sales 
already  in  bis  hands: — Held^  that 
the  plaintiff,  having  accepted  and 
paid  the  bills,  might  recover  against 
the  defendant  on  a  count  for  money 
had  and  received;  although  he  had 
declared  specially  on  the  under- 
taking, and  there  was  a  variance 
between  the  contract  alleged  and 
that  proved;  and  although  it  was 
alleged  that  it  was  a  partnership 
transaction,  and  that  one  partner 
could  not  maintain  an  action  against 
another; — the  money  in  the  de* 


fendant's  hands  becoming,  when 
the  bills  were  paid  by  the  plaintiff, 
separated  from  the  partnerahip  ac- 
count.   Coffey  V.  Brian^  E.  6  G.  4. 

Page  341 

PLEADING. 

See  Action  on  the  Case,  I, 
Covenant. 
Replevin,  1,  2. 
Trespass,  3,  5. 

1.  Where  to  an  action  of  trespass 
and  false  imprisonment  against  A. 
and  Z^.,  they  pleaded  jointly^  that, 
the  horse  of  A.  having  been  taken 
out  of  his  close  without  his  con- 
sent, and  found  in  the  plaintiff's 
stable,  and  that  yf .,  having  strong 
grounds  to  believe,  and  believing, 
that  the  horse  had  been  stolen  by 
the  plaintiff,  gave  charge  of  him  to 
B.f  a  constable,  in  order  to  his 
being  taken  before  a  magiatnte, 
and  that,  the  plaintiff  resisting  and 
assaulting  A,  and  B.f  they  defend- 
ed themselves  and  took  him  to  a 
police  office: — Held^  ill  on  demur- 
rer, it  affording  no  ground  of  justi- 
fication to  A. ;  and  that,  being  bad 
as  to  him,  it  was  bad  as  to  both  A. 
and  B.  Hedges  v.  Chapman^  H.  6 
&  6  G.  4.  143 

2.  A  count  in  assumpsU  stated,  that 
the  plaintiff,  at  the  request  of  the 
defendant,  had  retained  him  to  lay 
out  700^.  in  the  purchase  of  an  an- 
nuity ;  that  the  defendant  promised 
to  use  due  care  to  lay  out  the 
money  in  such  purchase,  the  pay- 
ment whereof  should  be  well  and 
sufficiently  secured ;  that  the  plain- 
tiff, confiding  in  the  defendant's 
promise,  delivered  the  money  to 
him  for  that  purpose;  but  that 
he  advanced  it  on  a  bad  and 
insufficient  security: — Heid,  that, 
afler  verdict,  it  must  be  taken 
that  the  promise  was  made  in  con- 
sideration of  the  delivery  of  the 
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money,  which  was  a  sufficient  con- 
sideration ;  and  that,  even  if  such 
consideration  were  insufficiently 
stated,  no  objection  could  be  raised 
to  it,  either  in  arrest  of  judgment, 
or  by  writ  of  error.  Whitehead  v. 
Greetham,  H.  5  &  6  O.  i. 

Page  183 

3.  It  is  no  ground  of  error,  to  entitle 
a  declaration  of  Michaelmas  Term, 
generally,  although  the  cause  of 
action  be  therein  alleged  to  have 
aecnied  on  the  1 8th  November,  as 
the  whole  term  is  in  law  considered 
as  one  day,  and  the  declaration 
might  have  been  delivered  at  any 
thne  within  the  Term.  Ruston  v. 
OwsUm,  H.5&eG.4.  194 

4.  The  plaintiff  declared  in  assumpsit, 
that  certain  differences  had  arisen, 
and  a  certain  suit  was  pending  in 
Chancery,  in  which  the  plaintiff, 
and  divers  other  persons,  including 
infiints,  were  plaintiffs,  and  P.  K,, 
T»  B,,  since  deceased,  and  /.  R,, 
defendiants;  and  that  it  was  order- 
ed by  the  Vice-Chancellor,  with 
the  consent  of  the  attornies  of  the 
parties  in  the  suit,  that  the  several 
matters  in  question  in  the  suit, 
and  all  disputes  and  differences 
then  subsisting  between  certain  of 
the  plaintiffs,  and  P.  K.,  and  T.  B., 
since  deceased  (being  certain  of  the 
defendants),  should  be  referred  to 
the  arbitrament  of  fV.  C.  who  was 
to  be  at  liberty  to  make  one  or 
more  award  or  awards  as  he  should 
think  fit,  and  that,  in  case  either  of 
the  parties  should  happen  to  die 
before  the  making  of  the  award, 
the  reference  was  not  to  abate,  but 
the  executors  and  administrators 
of  the  party  so  dying  were  to  be 
considered  and  taken  as  parties  to 
the  order,  in  like  manner  as  their 
testator  or  intestate;  that,  before 
the  making  of  the  award,  T.  B. 
died,  and  the  arbitrator  afterwards 
awarded  that  the  defendants,  exe- 


cutors of  T,  B,9  should,  CD  &c., 
pay  the  plaintiff  2Z5l.  out  of  T. 
Z^.'s  assets;  by  reason  of  which, 
the  defendants,  as  executors,  be- 
came liable  to  pay,  and,  being  so 
liable,  they,  executors  as  aforesaid, 
promised  to  pay: — Held,  on  spe- 
cial demurrer,  that  the  action  was 
well  brought  against  the  executors; 
and  that  the  declaration  was  suffi- 
cient;— although  it  was  objected, 
Jirst,  that  the  promise  alleged  to 
have  been  made  by  the  defendants 
was  a  personal  promise,  and  for 
which  no  consideration  was  stated; 
secondly,  that  a  sufficient  authority 
to  refer  was  not  shewn,  as  it  was 
made  by  the  consent  of  the  attor- 
nies of  the  parties,  some  of  whom 
were  infants,  who  could  not  appoint 
an  attorney ;  and,  lastly,  that  the 
aathoritv  to  refer  was  revoked  by 
the  death,  of  7.  B,  Dowse  v.  Coxe, 
E.  6  O.  4.  Page  272 

PLEDGE. 

See  Broker,  2. 

POWER. 

1 .  A  testatrix,  being  seised  of  one  un- 
divided moiety  of  an  estate  in 
Surrey,  and  having  a  power  of  dis- 
posing of  the  other  moiety,  of 
which  power  she  was  the  creatrix, 
and  having  no  other  real  estate  there, 
devised  all  her  freehold  estate  in 
Surrey  to  her  nephew  •/.  R.,  for 
life,  on  coiKlition  that,  out  of  the 
rents  thereof,  he  should,  from  time 
to  time,  keep  such  estate  in  proper 
and  tenantable  repair;  and,  on  his 
decease,  to  and  amongst  his  chil- 
dren equally,  at  21,  and  their  heirs, 
as  tenants  in  common ;  and,  in  de- 
fault of  such  children,  remainders 
over  to  the  other  nephews  and 
nieces  of  the  testatrix: — Held,  that 
the  devise  was  a  sufficient  execu- 
tion of  the  power,  and  that  both 
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moieties  passed  under  it  to  the  ne- 
phew; although  it  was  objected 
that  there  was  no  reference  to  the 
power  in  the  will,  nor  even  an  in- 
tent manifested  by  the  testatrix,  to 
pass  the  lands  which  were  the  sub- 
ject of  the  power.  Denn  d.  Nowell 
V.  Roake,  H.  5  8c  6  G.  4.  Page  1 13 
2.  By  a  marriage-settlement,  an  estate 
was  limited  to  the  use  of  the  hus- 
band for  life;  remainder  to  the  use 
of  the  wife  for  life;  remainder  to 
the  children  of  the  marriage ;  and, 
in  default  of  issue,  to  the  use  of 
such  person  as  the  wife  should  ap- 
point ;  and,  for  default  of  such  ap- 
pointment, to  the  use  of  the  right 
heirs  of  the  survivor  of  the  husband 
and  wife,  for  ever;  with  power  to 
the  husband  and  wife  to  charge  the 
estate;  and  a  power  to  trustees,  in 
whom  the  legal  estate  was  vested, 
to  sell,  by  the  direction,  and  with 
the  approbation,  of  the  husband 
and  wife,  or  the  survivor.  The 
husband  and  wife  borrowed  a  sum 
of  money,  by  way  of  annuity; 
created  a  term  of  500  years ;  and 
levied  a  fine  to  G.,  in  fee,  with  a 
deed  declaring  the  uses  to  be  "  in 
trust  to  secure  the  regular  payment 
of  the  annuity,  and  for  corroborat- 
ing and  strengthening  the  said 
term :" — Held^  that  the  fine  did  not 
operate  to  extinguish  the  power  of 
the  wife  to  consent  to  a  sale  of  the 
settled  estates,  so  as  to  prevent  an 
exercise  of  the  power  of  sale  by  the 
trustees.  Tyrrell  v.  Marshy  E,  6 
G.  4.  305 

POWER  OF  ATTORNEY. 

1 .  A  power  of  attorney,  under  seal, 
for  transferring  Government  stock, 
is  a  deed;  and  the  uttering  of  such 
an  instrument,  knowing  it  to  be 
forged,  is  a  capital  offence,  under 
the  statute  2  Ueo.  2,  c.  25,  s.  1. 
The  King  v.  Fauntleroy,  H»  5&6 
G.4.  1 


PRACTICE. 

See  Affidavit  to  uoij>  to  Bail. 
Amendment. 
Attorney. 
Award. 
Bail. 

Bail-Bono. 
Costs. 
Ejectment. 
Execution, 
formedon. 
Inferior  Court. 
Inquisition. 
New  Trial* 
Sheriff. 
Variance* 

1.  A  plaintifi'in  an  action  for  sliinder 
having  obtained  leave  to  amend  his 
declaration  by  adding  counts,  th6 
defendant  pleaded  a  justification, 
and  the  plaintiff  afterwards  obtain- 
ed a  further  order  to  amend  by 
adding  other  counts,  and  the  de- 
fendant had  a  rule  to  plead  de 
novo: — Heldy  that  he  could  not 
afterwards  apply  to  strike  out  some 
of  the  counts  as  being  unnecessary 
or  superfluous.  Thonuu  v.  Jackson^ 
H.  5&6G.4.  152 

2.  It  is  no  ground  of  errosTto  entitle 
a  declaration  of  Michaelma$  Term 
generally,  although  the  ciuse  of 
action  be  therein  alleged  to  have 
accrued  on  the  18  th  Nowember,  as 
the  whole  term  is,  in  law,  consider- 
ed as  one  day,  and  the  declaration 
might  have  been  delivered  at  any 
time  within  the  Temi.  Rtukm  v. 
Owston,  H.  5  &  6  G.  4.  '         194 

3.  The  Mayor,  Bailiffs,  and  Burgesaesy 
ofBerwick-upon-  7*ipee<i  being  plain- 
tiffs in  the  suit,  the  writ  was  directed 
to  the  Coroner,  who  was  sworn  to 
be  one  of  the  Burgesses.  It  being, 
however,  mere  serviceable  proeessi 
the  Court  refused  to  set  it  aside, 
although  it  was  objected  that  it 
should  have  been  directed  ta  eliiors 
named  by  the  Prodionocary*  Eer- 
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wick -upon' Tweed,  Mayor  ^c.  of,  v. 
Williams,  E.  6  G.  4.  ^Qe 

4.  On  an  affidavit  of  debt,  sworn  be- 
fore, and  filed  with,  the  filacer  for 
Middlesex,  a  capias  ad  respondent 
dum  issued  to  the  sheriff  of  that 
county,  against  the  defendant,  who 
not  being  found  there,  an  office 
copy  of  the  affidavit,  certified  by  the 
filacer  for  Middlesex,  was  filed 
v^ith  the  filacer  for  Yorkshire;  on 
which  another  capias  was  issued 
into  the  latter  county,  instead  of  a 
testatum  ;  whereupon  the  defendant 
was  arrested: — Held,  that  this  was 
irregular,  as  a  fresh  affidavit  should 
have  been  sworn  before  tlie  filacer 
fot  Yorkshire.  Dorville  v.  Whom' 
well,E.eG.4.  dl8 

5.  The  plaintiff,  having  obtained  a 
verdict  against  the  defendant,  en- 
tered up  judgment,  and  sued  out 
execution  against  his  goods : — The 
Court  refused  to  allow  the  sum 
levied  to  be  impounded  in  the 
hands  of  the  sheriff  until  an  action 
which  the  defendant  had  commenc- 
ed against  the  plaintiff  as  the  ac- 
ceptor of  a  bill  of  exchange,  had 
been  determined.  Williams  v. 
Cooke,  E.  6  G.  4.  321 

6.  A  defendant  having  been  arrested 
by  die  initials  of  his  Christian 
name  only,  and  having  signed  a 
bail-bond  in  like  manner: — The 
Court  ordered  the  bail-bond  to  be 
delivered  up  to  be  cancelled,  and 
a  common  appearance  entered ; 
but  said,  that,  if  a  party  sign  a 
written  instrument  by  his  initials 
only,  and  refuse  to  give  his  full 
name  on  entering  into  a  bail-bond, 
the  Court  will  not  relieve  liim  on 
motion.  Fahrbrodh  v.  Solliers, 
E.  6  a.  4.  322 

7.  The  defendant's  attorney  entered 
into  the  usual  undertaking,  under 
a  Judge's  order,  to  pay  the  plain- 
tiff the  amount  of  his  debt  and 
costs,  on  the  proceedings  being 
stayed ;    and  the  defendant  died 


before  taxation: — Held,  that  the 
attorney  was  still  bound  to  per- 
form his  engagement.  Hellings  v. 
Jones,  E.  6  G.  4.  360 

8.  An  action  cannot  be  maintained 
jointly  by  two  plaintifik,  where  the 
wrong  done  to  one  is  no  wrong 
done  to  the  other.     Where,  there- 
fore, an  action  was  brought,  and 
a  verdict  obtained,  by  two  plain- 
tiffs against  a  defendant,  for  a  ma- 
licious arrest,  the  declaration  al- 
leging, by  way  of  special  damage, 
the  false  imprisonment  of  both,  as 
well  as  the  expenses  incurred  by 
them : — The  Court    ordered    the 
judgment  to  be  arrested — But,  the 
jury  having,  by  their  verdict,  con- 
fined the  damages  to  the  expenses 
which  the  plaintifis  had  been  joindy 
put  to  in  procuring  their  liberty, 
the  Court  ordered  the  postea  to  be 
amended.     Barratt  v.  Collins,  E. 
6  G.  4.  Page  446 

9.  An  attorney,  without  being  duly 
authorized  by  the  tenant,  com- 
menced an  action  of  replevin,  in 
his  name,  against  his  landlord,  and 
the  tenant  allowed  the  cause  to  be 
tried,  and,  having  obtained  a  ver- 
dict, caused  satisfaction  to  be  en- 
tered on  the  record,  the  attorney's 
costs  not  being  secured  or  paid : — 
The  Court  refused  to  vacate  the 
entry,  although  the  attorney  in- 
sisted that  it  was  made,  through 
the  collusion  of  the  plainuff  and 
defendant,  in  order  to  deprive  him 
of  his  costs.  Abbott  v.  Rice,  T. 
6  G.  4.  489 

10.  By  the  practice  of  this  Court,  a 
second  or  alias  fieri  facias  may  be 
tested  on,  and  issued  before,  the 
quarto  die  post  of  the  return  of  the 
first,  provided  there  hefijleen  days 
between  the  teste  of  the  first  writ 
and  the  return  of  the  second. 
Sunday,  unless  it  be  the  last  day, 
is  reckoned  as  one  of  the  four 
which  must  elapse  between  the  re- 
turn of  the  second  writ,   and  the 
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day  of  signing  judgment*     Comhe 
V.  Cuitili,   T.  6  G.  4.  53i 

11.  The  Court  refused  to  order  the 
proceedings  on  a  writ  of  right  to 
be  stayed,  until  payment,  by  the 
tenant,  of  the  costs  of  a  former 
action  of  ejectment,  between  the 
same  parties,  for  the  recovery  of 
the  same  premises.  Chatfield^  de- 
mandant; jS^oiiter,  tenant;  T.6G, 
4.  Page  572 

12.  The  Court,  on  motion,  will  not 
set  aside  the  allowance  of  a  writ  of 
error.  Jones  t.  De  Lisle,  T*  6  0. 
4.  617 

PRISONER. 
See  Insolvent  Debtor. 

PROMISSORY  NOTE. 
See  Insolvent  Debtor,  1. 

RECOVERY. 

1.  The  Court  permitted  a  fine  and 
recovery  to  be  amended,  by  in- 
serting the  words  "  upon  Trent,** 
after  Siose  of"  the  parish  of  Stoke" 
on  affidavits  stating  that  the  pro- 
perty intended  to  be  conveyed,  was 
situate  in  the  parish  of  Stoke  upon 
Trent,  and  that  there  was  no  pa- 
rish in  the  county  called  "  Stoke" 
but  merely  a  hamlet  of  that  name, 
in  which  the  parties  had  no  pro- 
perty.    Smith,  demandant;  Brod^ 

rick,  tenant;  ,  vouchee; 

H.5  8cGG.4.  109 

2.  In  a  recovery,  the  property  was 
described  as  a  "  moiety  of  the 
vicarage,  &c."  and  in  the  deed  to 
lead  the  uses,  as  a  "  moiety  of  the 
advowson  of  the  vicarage,  &c. :" — 
The  Court  allowed  the  recovery  to 
be  amended,  by  inserting  the  words 
"  of  the  advowson,"  before  "  of 
the  vicarage;"  and,  the  deed  to 
lead  the  uses  having  been  lost,  the 
Secondary  read  the  description  of 
the  premises  from  the  enrolment 
of  such  deed.  King,  demandant ; 
Shepfierd,  tenant;  Germain,  vou- 
chee; E.  6  G.  4.  251 


d.  The  Court  will  not  allow  a  reco- 
very to  be  amended  by  inserting 
the  words  "  advowson  and  tithes," 
although  the  deed  to  lead  the  uses 
contain  the  general  word  "  here- 
ditaments," without  an  affidavit 
stating  how  the  presentations  have 
gone  from  the  time  of  suffering  the 
recovery,  and  by  whom  the  last 
was  made,  and  whether  prior  to 
or  since  the  recovery.  Holmes, 
demandant;  Seton,  tenant;  Fore^ 
man,  vouchee;  2*.  6  G.  4. 

Page  585 

REPLEVIN. 

1.  In  replevin,  the  defendant  avowed 
for  rent  in  arrear  for  a  dwelling- 
house  with  the  appurtenances ;. and 
it  appeared  in  evidence,  that  the 
plaintiff  merely  occupied  the  upper 
part  of  the  house,  and  that  the 
shop  and  yard  were  in  the  occu- 
pation of  other  tenants: — Held  to 
be  no  variance.  *  Page  ▼•  Chick, 
E.  6  G.  4.  264 

2.  In  an  action  of  replevin  for  taking 
the  plaintiff's  cattle,  the  defendant 
avowed  under  a  grant  of  common 
of  pasture,  from  the  lord  of  the 
manor,  to  the  burgesses  of  the 
borough  of  Ar,  and  the  plaintiff 
pleaded  in  bar,  that  the  corpora- 
tion of  A,  had  been  accustomed  to 
appoint  a  reasonable  and  proper 
number  of  herds,  for  (amongst 
other  things)  taking  care  of  the 
cattle  put  upon  the  common ;  and 
also  to  appoint,  for  the  painr  of 
each  such  herd,  a  reasonable  and 
proper  number  of  stints  of  each 
of  such  herds,  to  be  depastured 
thereon: — Held,  sufficient  after 
verdict;  although  it  was  urged 
that  the  number  of  herds  and  stints,  ^ 
and  the  duties  required  from  the 
herds,  should  have  been  set  out 
with  certainty  in  the  plea.  Elliott 
V.  Hardy,  E.  6  G.  4.  347 

3.  An  attorney,  without  being  duly 
authorized  by  the  tenant,    com- 
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inenced  an  action  of  replevin  in  his 
name  against  his  landlord,  and  the 
tenant  allowed  the  cause  to  be 
tried,  and,  having  obtained  a  ver- 
dict, caused  satisfaction  to  be  en- 
tered on  the  record,  the  attorney's 
eosts  not  being  secured  or  paid : — 
The  Conrt  refused  to  vacate  the 
entry,  although  the  attorney  in- 
sisted that  it  was  made*  through 
ike  collusion  of  the  plaintiff  and 
defendant,  in  order  to  deprive  him 
of  his  costs.  Abbott  v.  Jtice^  T, 
6  O.  4b  Page  489 

REPLEVIN-BOND. 

1.  The  plaintiff  having  obtained  an 
execution,  warranted  by  a  regular 
judgment,  in  an  action  on  a  reple- 
vin-bond, the  Court  refused  to  set 
it  aside,  although  it  appeared  that 
the  bond  was  given  for  the  prose- 
cution of  a  prior  distress  which  had 
been  abandoned,  as  the  objection 
might  have-  been  taken  at  an  ear- 
lier stage  of  the  proceedings.  Short 
V.  Hubbard,  H.  5  8c  6  O.  ^.     107 

2.  In  an  action  on  the  case  against 
the  sheriff,  for  taking  insufficient 
sureties  in  replevin,  the  assignee 
of  the  replevin-bond  cannot  reco- 
ver, as  special  damage,  the  costs 

,  incurred  by  him  in  suing  the  sure- 
ties without  effect,  unless  notice  of 
his  intention  to  sue  them  had  been 
previously  given  to  die  sheriff. 
Baker  v.  Oarratt,  E.  6  G.  4. 
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RIGHT  OF  WAY. 

See  Trespass,  d. 

RIGHT,  WRIT  OF. 
See  Practice,  1 1 . 

SALE. 

See  Assumpsit. 

SCIRE  FACIAS. 
1 .  By  the  practice  of  this  Count,  a 


second^  or  aUas  edrefaciat  may 
be  tested  on,  and  issued  before, 
the  quarto  die  post  of  the  return  of 
the  first,  provided  there  be  fijteen 
days  between  the  teste  of  the  first 
writ,  and  return  of  the  second. 
Sunday f  unless  it  be  the  last  day, 
is  reckoned  as  one  of  the  four 
which  must  elapse  between  the  re- 
turn of  tlie  second  writ,  and  the 
day  of  signing  judgment.  Combe 
V.  CulliU^  r.  6  G.  4.      Page  5$4 

SET-OFF, 

1.  Costs  of  a  judgment  as  in  case  of 
a  nonsuit  entered  up  against  the 
plaintiff  after  hii  becoming  bank- 
rupt, cannot  be  set  off  by  the  de- 
fendant against  the  costs  of  ano- 
ther action  brought  against  him  by 
the  assignees  for  the  same  cause. 
West  V.  Pryce^  H.  5  &  6  G.  4. 

154 

2.  An  arbitrator,  to  vrhom  all  mat- 
ters in  difference  between  the  plain- 
tiff and  defendants  were  referred, 
having  directed  a  verdict  to  be  en- 
tered for  the  plaintiff,  in  an  action 
of  trespass  brought  by  him  against 
the  defendants,  with  40^.  damages, 
and  found  that  lOll.  were  due  from 
the  former  to  the  latter,  for  goods 
sold,  which  smn  he  directed  the 
plaintiff  to  pay  the  defendants 
within  two  months  next  after  the 
date  of  the  award;  and  the  plain- 
tiff's costs  of  his  action  were  taxed 
at  1021.: — Held,  that  the  defend- 
ants could  not  set  off  the  sum  di- 
rected to  l>e  paid  to  them  by  the 
plaintiff  against  such  taxed  costs, 
the  time  allowed  for  the  payment 
of  such  sum  not  having  expired 
when  the  application  was  made. 
Young  V.  Gye,  H.  6  &  6  G.  4. 

198 
SHERIFF. 

1.  Ifawritof^S. /a.  be  not  delivered 
to  the  sheriff  for  the  pnipose  of 
execution,  and  ibe  goods  of  the 
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party  against  whom  it  issued  be 
taken  under  a  second  writ,  the 
sheriff  may  return  nulla  bona  to 
the  first.  Where,  therefore,  the 
plaintifTs  attorney  inclosed  a  writ 
of  JL  fa.  to  the  sherifTs  officer  in 
a  letter,  and  told  him  that  he  might 
with  safety  put  the  defendant's 
another,  or  any  one  else,  in  pos- 
session of  the  defendant's  goods; 
and  the  ofHcer  acted  accordingly, 
and  left  his  warrant  in  the  charge 
of  one  of  the  defendant's  shopmen, 
and  the  business  was  transacted  as 
usual  for  nearly  three  months  from 
the  time  the  warrant  was  left;  and 
the  shopman  accounted  to  the  of- 
ficer ft>r  the  monies  received,  who 
paid  them  over  to  the  sheriff;  the 
defendant  having  become  bank- 
rupt, his  assignees  indemnified  the 
sheriff  in  returning  ntdUi  bona  to 
the  writ  issued  previously  to  the 
bankruptcy : — In  an  action  against 
the  sheriff  lor  a  false  return,  the 
jury  having  found  that  the  writ 
was  sued  out  for  the  purpose  of 
protecting  the  property  of  the 
party  against  thie  creditors,  the 
Court  refused  to  grant  a  new  trial, 
on  the  ground  that  the  plaintiff  had 
not  made  out  the  allegation  in  her 
declaration,  that  the  writ  was  de- 
livered to  the  sheriff  to  be  execut- 
ed in  due  form  of  law.  Doket  v. 
Hasler^  H.  6  ^  6  O.  4. 

Page  tlO 

2.  The  plaintiff  having  obtained  a 
verdict  against  the  diefendant,  en- 
tered up  judgment,  and  sued  out 
execution  against  his  goods: — ^The 
Court  refused  to  allow  the  sum 
levied  to  be  impounded  in  the 
hands  of  the  sheriff,  until  an  action, 
which  the  defendant  had  commenc- 
ed against  the  plaintiff  as  the  ac- 
ceptor of  a  bill  of  exchange,  had 
been  determined.  Williams  v. 
Cooke,  E.  6  G.4.  S21 

d.  In  an  action  on  the  case  against 
the  sheriffi  for  taking  insufficient 
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iureties  in  replevin,  the  assignee 
of  the  replevin  -bond  cannot  reco- 
ver, as  special  damage,  the  costs 
incurred  by  him  in  suing  the  sure- 
ties without  effect,  unless  notice  of 
his  intention  to  sue  them  had  been 
previously  given  to  the  sheriff. 
Baker  v.  Garrait,  E.(i0.4. 

PagB  824 
4.  In  trover  against  the  sheriff  for 
taking  the  plaintiff's  goods,  under 
an  execution  against  a  third  per- 
son, the  officer  who  levied  was 
subpoenaed,  but  not  with  a  duces 
tecum,  and,  when  called,  he  stated 
that  he  had  returned  the  warrant 
to  the  under-sheriff.  The  plaintiff 
had  also  served  the  attorney  (on 
the  record)  for  the  plaintiff  with  a 
notice  to  produce  the  warrant;  and 
it  appeared  that  the  defendant  was 
in  office  at  the  time  it  weu  return^ 
ed: — Held,  that  the  notice  to  the 
defendant's  attornev  to.  produce  the 
warrant,  was  equivalent  to  sub- 
poenaing the  under-sheriff  to  pro- 
duce it,  «nd  entitled  the  plaintiff 
to  give  parol  evidence  of  its  con- 
tents. Taplin  v.  Atty,  T.  6  G. 
4.  564 

SLANDER. 

See  Libel. 

1.  The  plaintiff  declared  that  he  waa 
a  farmer  and  vendor  of  corn,  and 
that  the  defendant  said  of  him,  as 
such, — **  You  are  a  rogue  and  a 
swindling  rascal ;  you  delivered  me 
one  hundred  bushels  of  oats,  worse 
by  sixpence  a  bushel  than  I  bar* 
gained  for:*' — Held,  actionable, 
without  proof  of  special  damage 
as  such  words  imputed  to  the  plain- 
tiff fraud  in  his  business  as  a  seller 
of  corn.  Thomas  v.  Jackson,  E. 
6  (7. 4.  ^  425 

£.  Where,  in  -an  action  of  elander« 
for  giving  a  servant  a  false  cha- 
racter, a  rule  for  a  new  trial  was 
made  absolutef  and^the  plaintiff 
bad  leave  to  amend  one  of  the 
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inenced  an  action  of  replevin  in  his 
name  against  his  landlord,  and  the 
tenant  allowed  the  cause  to  be 
tried,  and,  having  obtained  a  ver- 
dict, caused  satisfaction  to  be  en- 
tered on  the  record,  the  attorney's 
eosts  not  being  secured  or  paid: — 
The  Court  refused  to  vacate  the 
entry,  although  the  attorney  in- 
sisted that  it  was  made*  through 
the  collusion  of  the  plaintiff  and 
defendant,  in  order  to  deprive  him 
of  his  costs.  Abbott  v.  ixtcf,  T. 
6  0«  4b  Page  489 

REPLEVIN-BOND. 

1.  The  plaintiff  having  obtained  an 
execution,  warranted  by  a  regular 
judgment,  in  an  action  on  a  reple- 
vin-bond, the  Court  refused  to  set 
it  aside,  although  it  appeared  that 
the  bond  was  given  for  the  prose- 
cution of  a  prior  distress  which  had 
been  abandoned,  as  the  objectaon 
might  have*  been  taken  at  an  ear- 
lier stage  of  the  proceedings.  Short 
V.  Hubbard,  /f.  5  &  6  (7.  4.     107  i 

2.  In  an  action  on  the  case  against 
the  sheriff,  for  taking  insufficient 
sureties  in  replevin,  the  assignee 
of  the  replevin-bond  cannot  reco- 
ver, as  special  damage,  the  costs 
incurred  by  him  in  suing  the  sure- 
ties without  effect,  unless  notice  o^ 
his  intention  to  sue  them  had  been 
previously  given  to  the  sheriff. 
Baher  v.  Oarratt,  E.  6  G,  4. 
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RIGHT  OF  WAY. 

See  Trespass,  3. 

RIGHT,  WRIT  OF. 

See  Practice,  1 1 . 

SALE. 

See  Assumpsit. 

SCIRE  FACIAS. 
1 .  By  the  practice  of  this  Coust,  a 


aecondy  or  alias  edre/acias  may 
be  tested  on,  and  issaed  before, 
the  quarto  die  post  of  the  return  of 
the  first,  provided  there  be  fifteen 
days  between  the  teste  of  the  first 
writ,  and  return  of  the  second. 
Sunday f  unless  it  be  the  last  day, 
is  reckoned  as  one  of  the  four 
which  must  elapse  between  the  re- 
turn of  the  second  writ,  and  tlie 
day  of  signing  judgment  Combe 
¥.  CuttUi^  r.  6  G.  4.      Page  534 

SET-OFF. 

1.  Costs  of  a  judgment  as  in  case  of 
a  nonsuit  entered  up  against  the 
plaintiff  after  his  becomiDg  bank- 
rupt, cannot  be  set  off  by  the  de- 
fendant against  the  costs  of  ano- 
ther action  brought  against  him  by 
the  assignees  for  the  same  cause. 
West  V.  Pryce,  H.  5  &  6  G,  4. 
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2.  An  arbitrator,  to  vrhom  all  mat- 
ters in  difference  between  the  plain- 
tiff and  defendants  were  referred, 
having  directed  a  verdict  to  be  en- 
tered for  the  plaintiff,  in  an  action 
of  trespass  brought  by  him  against 
the  defendants,  with  40#.  damages, 
and  found  that  101  /.  were  due  from 
the  former  to  the  latter,  for  goods 
sold,  which  sum  he  directed  the 
plaintiff  to  pay  the  defendants 
within  two  months  next  after  the 
date  of  the  award ;  and  the  plain- 
tiff's costs  of  his  action  were  taxed 
at  102/.: — Held,  that  the  defend- 
ants could  not  set  off  the  sum  di- 
rected to  l>e  paid  to  them  by  the 
plaintiff  against  such  taxed  costs, 
the  time  allowed  for  the  payment 
of  such  sum  not  having  expired 
when  the  application  was  made. 
Young  V.  6rye,  H.  6  &  6  G.  4. 

198 
SHERIFF. 

1 .  If  a  writ  o£JL  fa,  be  not  delivered 
to  the  sheriff  for  the  paipose  of 
execution,  and  ibe  goods  of  the 


SHERIFF. 


SLANDER. 


$43 


party  against  whom  it  issued  be 
taken  under  a  second  writ,  the 
sheriff  may  return  nulla  bona  to 
the  first.  Where,  therefore,  the 
plaintifTs  attorney  inclosed  a  writ 
of  JL  fa,  to  the  sherifTs  officer  in 
a  letter,  and  told  him  that  he  might 
with  safety  put  the  defendant's 
mother,  or  any  one  else,  in  pos- 
session of  the  defendant's  goods; 
and  the  officer  acted  accordingly, 
and  left  his  warrant  in  the  charge 
of  one  of  the  defendant's  shopmen, 
and  the  business  was  transacted  as 
usual  for  nearly  three  months  from 
the  time  the  warrant  was  left;  and 
the  shopman  accounted  to  the  of- 
ficer ft>r  the  monies  received,  who 
paid  them  over  to  the  sheriff;  the 
defendant  having  become  bank- 
rupt, his  assignees  indemnified  the 
sheriff  in  returning  nidUi  bona  to 
the  writ  issued  previously  to  the 
bankruptcy : — In  an  action  against 
the  sheriff  for  a  false  return,  the 
jury  having  found  that  the  writ 
was  sued  out  for  the  purpose  of 
protecting  the  property  of  the 
party  against  the  creditors,  the 
Court  re^ed  to  grant  a  new  trial, 
on  the  ground  that  the  plaintiff  had 
not  made  out  the  allegation  in  her 
declaration,  that  the  writ  was  de- 
livered to  the  sheriff  to  be  execut- 
ed in  due  form  of  law.  Doker  v. 
Hosier^  H.  6  &  6  G.  4. 

Page  ilO 

ft.  The  plaintiff  having  obtained  a 
verdict  againat  the  defendant,  en- 
tered up  judgment,  and  sued  out 
execution  against  his  goods: — ^The 
Court  refused  to  allow  the  sum 
levied  to  be  impounded  in  the 
hands  of  the  sheriff,  until  an  action, 
which  the  defendant  had  commenc- 
ed against  the  plaintiff  as  the  ac- 
ceptor of  a  bill  of  exchange,  had 
been  determined.  Williams  v. 
Cooke,  E.  6  G.  4.  321 

d.  In  an  action  on  the  case  against 
the  sheriffi  for  taking  insufficient 


iureties  in  replevin*  the  assignee 
of  the  replevin  -bond  cannot  reco- 
ver, as  special  damage,  the  costs 
incurred  by  him  in  suing  the  sure- 
ties without  effect,  unless  notice  of 
his  intention  to  sue  them  had  been 
previously  given  to  the  sheriff. 
Baker  v.  Garraii,  E.(iG.4f. 

Page  824 
4.  In  trover  against  the  sheriff  for 
taking  the  plaintiff's  goods,  under 
an  execution  against  a  third  per- 
son, the  officer  who  levied  was 
subpoenaed,  but  not  with  a  duces 
tecum,  and,  when  called,  he  stated 
that  he  had  returned  the  warrant 
to  the  under-sheriff.  The  plaintiff 
had  also  served  the  attorney  (on 
the  record)  for  the  plaintiff  with  a 
notice  to  produce  the  warrant;  and 
it  appeared  that  the  defendant  was 
in  office  at  the  time  it  was  return- 
ed:— Held,  that  the  notice  to  the 
defendant's  attorney  to  produce  the 
warrant,  was  equivalent  to  sub- 
poenaing the  under-sheriff  to  pro- 
duce it,  and  entitled  the  plaintiff 
to  give  parol  evidence  of  its  con- 
tents. Taplin  v.  Atty,  T.  6  G. 
4.  564 

SLANDER. 

See  Libel. 

1.  The  plaintiff  declared  that  he  waa 
a  farmer  and  vendor  of  corn,  and 
that  the  defendant  said  of  him,  as 
such, — *'  You  are  a  rogue  and  a 
swindling  rascal ;  you  delivered  me 
one  hundred  bushels  of  oats,  worse 
by  sixpence  a  bushel  than  I  bar- 
gained for:" — Held,  actionable, 
without  proof  of  special  damage, 
as  such  words  imputed  to  the  plain- 
tiff fraud  in  his  business  as  a  seller 
of  corn.  Thomas  v.  Jackson,  E. 
6  (7.  4.  425 

£.  Where,  in  an  action  of  alander« 
for  giving  a  servant  a  false  cha- 
racter, a  rule  for  a  new  trial  was 
made  absolute,  and^the  plaintiff 
bad  leave  to  amend  one  of  the 


6M  USURY. 

TURNPIKE. 

1.  By  K  turnpike  act  it  wu  enacted 
(infer  alia),  "that  a  tollof  s!x-peQce 
should  be  demanded  and  taken,/or 
enery  korte  drairing  any  stage- 
coacn,  from  ike  perion  or  perioni 
attending  the  a^me."  A  subsequent 
clause  provided,  "  that,  if  any  per- 
son or  persons  should  have  paid 
the  toll  for  any  cattle  or  carriage 
puaing  through  the  gate,  the  lame 

■  pertOH  or  pertont,  on  producing  a 
ticket,  should  be  permitted  to  pass 
and  repass  die  same  gate  with  the 
lame  eallle  or  carriage,  toll-free, 
at  any  time  during  the  same  day." 
A  atage-coach,  drawn  by  four 
horses,  passed  through  and  paid 
toll;  in  the  evening  of  the  tame 
day,  a  different  coach,  called  by  the 
tame  name,  belonging  to  the  tame 
proprietors,  and  drawn  by  the  latae 
four  hones,  bu(  driven  by  a  differ- 
ent coachman,  and  carrying  differ- 
ent passengers  and  parcels  for  hire, 
passed  through  the  same  gate; — 
Held,  that  a  second  toll  was  not 
payable  in  respect  thereof.  Norrit 
V.  Poate,  E.  6  G.  4.       Page  293 

UNDER-SHERIFF. 

See  Evidence,  5. 

USURY. 

See  BsoKBB,  1. 
1.  Where  the  defendant,  by  a  deed, 
in  the  form  of  a  demise,  conveyed 
certain  stock,  premises,  &c.  to  B., 
on  condition  of  his  paying  certain 
sums  by  way  of  rent,  but  which  tn 
fact  amounted  to  the  sura  for  which 
the  defendant  had  agreed  with  B. 
to  sell  them  to  him,  and  101.  per 
cent,  interest  for  the  time  allowed 
on  each  payment,  and  B.  was  let 
into  possession  of  the  premises,  ftnd 
continued  therein  for  four  months, 
when  he  became  bankrupt : — Held, 
that  such  deed  was  usurious,  i^iii- 
ctair  V.  Steavenson,  H.  5  &  6  G. 
4.  46 


WILL.  . 

VARIANCE. 

1.  In  ^ectment  to  noover  premises 
for  non-payment  of  rent,  a  variance 
between  the  amount  of  rent  stated 
in  the  particulara  of  demand  of  tbt 
lessors  of  the  plaintiff,  and  the 
amount  proved  at  the  trial  to  be 
due: — Held,  to  be  immateria]. 
Tenny  d.  Gibbt  v.  Moody,  E.  6  G. 
4.  PageSii 

2.  In  replevin,  the  defendant  avowed 
for  rent  in  arrear  for  a  dwellii^- 
house  with  the  appurtenances;  un 
it  appeared  in  evidence  that  the 
plaintiff  merely  occupied  the  upper 
part  of  the  house,  and  that  the 
shop  and  yard  were  in  the  occupa- 
tion of  other  tenants : — Held,  to  be 
no  variance.  Page  ▼.  Chuck,  E,  6 
a.  4.  S64 

WARRANT  OP  ATTORNEY. 

1.  An  insolvent  debtor  applied  for 
his  discharge  under  the  statute  1 
Geo,  4,  c.  1 19,  and  gave  a  creditor, 
who  threatened  to  oppose  him,  > 

Eromissory  note  for  the  amount  of 
is  debt,  and  he  accordingly  widi- 
drew  his  opposition,  and  the  insol- 
vent, after  his  discharge,  was  si- 
lested  on  the  note,  but  settled  the 
action  by  giving  a  warrant  of  attor- 
ney, for  die  debt  and  coats,  pay- 
able by  instalments: — The  Coon 
set  aside  the  warrant  of  attorney, 
and  ordered  sn  instalment  paid  by 
the  insolvent  to  be  returned  to 
him,  on  the  ground  that  the  note 
and  warrant  of  attorney  were  con- 
trary to  the  policy  of  the  statute, 
and  operated  as  a  fraud  on  the 
other  creditors.  Rogers  v,  JSTtsg- 
ttcn,  H.5&eG.*.  97 

WAY,  RIGHT  OF. 
See  Tbesfass,  3. 

WILL. 

See  Devise. 

I.  A  tesUtor,  by  his  will,  duly  at- 


.«*■: 


^i 


WILL. 


tested,  after  devising  his  CUfUm 
estate  to  hit  ioiiy  in  fee»  devised  all 
his  OfiAafi  estate  to  trustees 
(whom  m  named  his  executors), 
and  their  heirs,  directing  them  to 
sell  it ;  having  afterwards  sold  his 
Clifton  estate,  and  purchased  ano- 
ther called  Allerton  Hall,  he,  hy  a 
codicil  written  on  the  hack  of  the 
will,  attested  hy  tfpo  witnesses  only, 
directed  that  the  money  obtained 
from  the  sale  of  the  CUflon  estate 
should  go  to  a  general  fund,  to  be 
divided  amongst  all  his  children; 
and  also  that  Allerton  Hall  should 
be  sold,  and  its  produce  applied  in 
like  manner;  and  he  appomted  his 
wife  an  executrix  jointly  with  those 
named  in  the  will.  By  a  second 
codicil,  also  attested  by  two  wit« 
nesses  only,  be,  after  stating  that 
one  half  of  the  Orchard  estate  was 


WRIT  OF  RIGHT.      M7 

)  sold,  and  giving  directions  as  to 
the  sale  of  the  other  hal^afmointed 
new  executors  in  lien  m  those 
named  in  the  will;  subsequently, 
he  made  a  third  codicil,  duly  at- 
tested,  by  which  he  merely  appoint- 
ed another  executor  in  the  room  of 
one  of  those  last  named;  all  the 
codicils  were  written  on  Uie  back 
sheet  of  the  will: — HeU  that  the 
third  a>dicil  operated  as  a  aipubli- 
cation  of  the  will,  and  of  the  second 
codicil;  and  that  the  legal  fee  in 
the  Allerton  estate  passed  by  the 
will,  so  republished,  to  the  trustees 
therein  named.  Guest  v.  Willaseyt 
E.  6  G.  4.  Page  2tS 


WRIT  OF  RIGHT. 
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